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Legislation pertaining to
Management of Environmental Threats within Estuaries

| 1. Introduction

Objective 1 of the Project on the Development of a Generic Estuarine Management Plan
for the CFR (the "“project”), which is a component within the larger C.A.P.E. Estuarine
Management Programme, included a review of the legislative framework relevant to
South African estuaries that currently regulates and/or otherwise addresses aspects of
estuarine management. The approach followed in preparing the required legal review
was to consolidate and refine the outputs from existing legal reviews such as those
prepared by Smith and Cullinan (2000), Van Niekerk and Taljaard (2003) and McGwynne
and McKenzie (2006).

The legal review is captured in Chapter 2 of this report. It lists and describes relevant
infernational obligations and agreements; national Acts of Parliament and regulations
promulgated under the latter statutes; and key provincial and local legislation that are of
relevance to the protection and management of South Africa’s estuaries; as well as
government lead agents (i.e. those responsible for the implementation of such legislation
and/or the management of estuaries).

Objective 2 of the project included the development of a series of guideline documents to
assist with the development of estuarine management plans, specifically aimed at local
management level. One aspect that had to be addressed was guidance on the
interpretation of legislation pertaining to the environmental threats in estuaries. Chapter 3
of this report therefore provides a list of specific activities and developments typically
encountered in South African estuaries and link these to specific sections in relevant Act,
also highlighting any Regulations that may have been promulgated under such Acts.

Chapter 4 highlights available guidelines and best practice policies that may assist local
managers in the implementation of relevant legislation.

A CD is also included where the different Acts of Parliament, Regulations and other
documentation have been hyperlinked. Web links to relevant website are also provided
for further reading.
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In the design and planning of estuarine management plan, it is important to ensure that
such plans are dligned with existing statutory requirements, both international and
national, as well as with other related national and provincial operational policies and
strategies.

Important international obligations and agreements, national policies and legislation, as
well as existing operational management strategies and plans relevant to the
management of estuaries in South Africa, are discussed here. A more comprehensive list
containing other legislation that may potentially also apply to estuaries are provided in
Appendix A.

Important International Obligations and Agreements

INTERNATIONAL

OBLIGATION SHORT DESCRIPTION

This Convention wWww.imo.orgf was adopted to ensure that adequ
Civil Liability compensation is available to persons who suffepaliution damage resulting
Convention (1969) from maritime casualties involving oil-carrying i The Convention placq
as replaced by its 1992 the liability for such damage on the owner of thg $ftom which the polluting
Protocol and amended| oil escaped or was discharged. ThMarine Pollution (Control and Civil
in 2000 Liability) Act (No. 6 of 198] gives legal effect to this Convention in So
Africa.

hte

The broad aims of this Conventiomvww.ramsar.org/ are to stem the loss an

definition of wetlands. The Convention defines weaas ‘areas of marsh
fen, peatland or water whether natural or artificigdermanent or temporary
Convention on Wetlands with water that is static or flowing, fresh, brackish salt, including areas o
of International marine water the depth of which at low tide does noeed six metres’ (whic
Importance especially as includes estuaries).
Waterfowl Habitat
(1971) (Ramsar South Africa presently has 17 sites designated aasmdar sites
Convention) (www.ramsar.org/profile/profiles_southafrica.htmvith a total surface area o
498 721 ha, including estuaries such as the Orang|orenvlei, Sout (De
Hoop Vlei), Heuningnes (De Mond), St Lucia and KBsy. A Wetland
Conservation Billhas been proposed which will further assist Soutit#\fn
meeting the aims of the Convention.

to promote wise use of all wetlands. The Conventictudles estuaries in it§

=

f

The Conventionhttp://whc.unesco.org/en/conventiprstates that each stat
party to that Convention recognizes the duty of Bnguthe identification,
protection, conservation, presentation and transiois to future generation
of the cultural and natural heritage situated is territory (which may includg
estuaries).

Convention Concerning
the Protection of the
World Cultural and

Natural Heritage (1972)

World Heritage South Afri(?a acceded to thfe Convention in 1997, mgiggal status through th
Convention) World Heritage Conservation Act (Act 49 of 1999)The Greater St. Luci
- Wetland Park (1999) (renamed to the iSimangilisotlavid Park) and the

Cape Floristic Region (2004) for example, were giverternational

recognition as World Heritage Sites.

12}

3%

Convention on the The London Convention 1972 is an international tyeahat limits the
Prevention of Marine | discharge of waste that are generated on land asfdafied of at sea. The 19
Pollution by Dumping of| Protocol is a separate agreement that modernized apdated the Londo
Waste and Other Matter; Convention, following a detailed review that begad®93. The 1996 Protocg
(1972, as amended) | will eventually replace the London Convention. Stai@n be a Party to eithe

D6

—_—
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INTERNATIONAL
OBLIGATION

SHORT DESCRIPTION

(London Convention)

the London Convention 1972, or the 1996 Protocolboth. The Protoco
defines dumping, amongst others as ‘any delibedigposal into the sea @
waste or other matter from vessels, aircraft, platfe or other man-mad
structures at sea’.

=

%

South Africa is a signatory to the 1996 Protocolth@ Convention on th
Prevention of Marine Pollution by Dumping of Waatel Other Matter 1972
as amended (London Conventionwwiw.londonconvention.org/ The
Dumping at Sea Control Act (No. 73 of 198@jves legal status to the Londgn
Convention in South Africa (to be replaced thg National Environmental
Management: Integrated Coastal Management Bill

3%

International Convention
for the Prevention of
Pollution from Ships

(MARPOL) (1973/1978)

The MARPOL Conventiomvivw.imo.org) is the main international conventign
covering prevention of pollution of the marine eamment by ships fronf
operational or accidental causes. It is a combioatof two treaties adopted ih
1973 and 1978 respectively and updated by amendnierdugh the years
The Convention includes regulations aimed at premgnand minimizing
pollution from ships and currently includes sixieical Annexes:

= Annex | Regulations for the Prevention of Pollntiy Oil

= Annex Il Regulations for the Control of Pollutibyp Noxious Liquid
Substances in Bulk

= Annex lll Prevention of Pollution by Harmful Sulbstas Carried by
Sea in Packaged Form

= Annex IV Prevention of Pollution by Sewage from $hip

= Annex V Prevention of Pollution by Garbage frompShi

= Annex VI Prevention of Air Pollution from Shipst(g into force in
May 2005)

v

States Parties must accept Annexes | and II, bat dther Annexes arp
voluntary.

In October 2006 amendments to MARPOL designatiagvétters off Southern
South Africa as a Special Area under the Conventidre designation wil
provide measures to protect wildlife and the marieevironment in an
ecologically important region used intensively bipping.

The International Convention for Prevention of Pollutiorfrom Ships Act
(No. 2 of 1986)ives legal effect to MARPOL in South Africa, a agAnnex
I and Annex Il. Théarine Pollution (Intervention) Act (No. 64 of 1987) as
last amended by th8outh Africa Maritime Safety Authority Act (No. 5 0
1998)- also incorporates this convention into Southoaftaw.

Convention of Migratory
Species of Wild Animalg
(1979)
(Bonn Convention)

Appendices

The Conventionwww.cms.in) was a response to the need for nations to
operate in the conservation of animals that migiateoss their borders. Thede
include terrestrial mammals, reptiles, marine speciand birds. Specidl
attention is paid to endangered species. Soutlttd\fs a major partner in this
Convention as it is the terminus for many of theratayy species, both the
Palaearctic (birds) and the Antarctic species (wisadad birds). South Africq
acceded to the Convention in December 1991.

Abidjan Convention

(1981)
&

Nairobi Convention

(1985)

In 1974, the United Nations Environment Programm®&ER) initiated the
Regional Seas Programmenyw.unep.org/regionalsegsiwith a view to
improving the control of marine pollution and maeagent of marine and
coastal resources (including estuaries). The Progmee covers eleven regiors.
For each region an action plan was developed whidtluohed a Regiona
Convention and technical protocols signifying thenaatment of participating

Legistation
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INTERNATIONAL
OBLIGATION

SHORT DESCRIPTION

11

countries to address, individually and jointly, theommon problems. Th
regions including South Africa are the West and @énAfrican region
(Abidjan Convention, came into force in 1984) anel Bastern African or Wegt
Indian Ocean (WIO) region (Nairobi Convention, cami® iforce in 1996).

Agenda 21 (1992)

as reaffirmed at the
United Nations World
Summit on Sustainable|
Development -
Johannesburg Summit

(2002)

Agenda 21 vww.un.org/esa/sustdev/idocuments/agenda21/index.fgman
internationally accepted strategy for sustainab&velopment, decided upon
the United Nations Conference on Environment and Dpueent (UNCED)
held in Rio de Janeiro in 1992. Agenda 21 is, h@mnawt legally binding on
states, and merely acts as a guideline for impleatem. The Johannesbur
Summit presented an opportunity for today's leaderadopt concrete step
and identify quantifiable targets for better implemting Agenda 21.

wn

Agenda 21 requires, for example, the preparatioa State of the Environment
Report prepared on national, provincial and localél (responsibility of thg
National Department of Environmental Affairs and fison, Provincial
Departments of Environmental Affairs and Local Awites, respectively
These may include State of the Estuaries reports.

United Nations
Convention on
Biological Diversity

(1992)

The Convention on Biological Diversify
(www.biodiv.org/convention/default.shiml has three objectives: th
conservation of biological diversity; the sustaitebuse of biological
resources; and the fair and equitable sharing afddfis arising from the use gf
genetic resources.

[¢]

As a party to the Convention, South Africa is reedito develop nationa
strategies, plans or programmes, or adapt existonges, to address the
provisions of the Convention, and to integrate theservation and sustainable
use of biodiversity into sectoral and cross-sedt@tans, programmes an
policies. South Africa's response to this requinetrie contained in the Whitg
Paper on theConservation and sustainable use of South Africa'®loigical
diversity (July 1998)given legal status through thidational Environmental
Management: Biodiversity Protection Act (No. 10 cd@4).

United Nations
Framework Convention
on Climate Change

(1992)

The United Nations Framework Convention on Climate Chgng
(http://unfccc.int/2860.php sets an “ultimate objective” of stabilizirg
greenhouse gas concentrations in the atmospheadatel that would prevent
dangerous anthropogenic interference with the clenaystem. Countriep
ratifying the Convention agree to take climate charmgto account in such
matters as agriculture, energy, natural resourcasd activities involving segq
coasts. They agree to develop national programroeslaw climate changd.
The Convention encourages parties to cooperate tluae greenhouse g4
emissions, share technology and carry out scientifsearch.

%)

South Africa's ratified the Convention in 1997. Tiepartment of]
Environmental Affairs and Tourism published a CliemaChange Policy
Discussion Document in 1998 to begin the procedsrofiulating policies to
respond to climate change both locally and inteiorzelly.

Global Programme of
Action for the Protection
of the Marine
Environment from Land-
based Activities (GPA)

(1995)

The GPA Wwww.gpa.unep.org/builds on the principles of Agenda 21 and v
adopted in November 1995. The programme is desigmexbsist states if
taking action, individually or jointly, within theirespective policies, prioritie$
and resources, that will lead to the prevention, uettbn, control or
elimination of the degradation of the marine enmireent, as well as to it
recovery, from the impacts of land-based activifie€luding pollution and
developments/activities leading to the destructbmarine habitat). The GP/
identifies the Regional Seas Programme of UNEP as aapropriate
framework for delivery of this programme at regioralel. South Africg

as

o7

-
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INTERNATIONAL
OBLIGATION

SHORT DESCRIPTION

upholds the principles of GPA.

International Convention
for the Control and

Management of Ships'
Ballast Water and

Sediments (2004)

The Convention was adopted by consensus at a Diplo@anference at held
at the International Maritime Organisation (Londoriy February 2004.
Invasive aquatic species are one of the four gstatereats to the world'
oceans, and can cause extremely severe environteotmomic and publig
health impacts. The GEF/UNDP/IMO Global Ballast Watdanagement
Programme (GloBallast) hftp://globallast.imo.org/index.a3p is assisting
developing countries to:

= Reduce the transfer of harmful aquatic organismd pathogens in
ships' ballast water

= Implement ballast water guidelines of the IMO

=  Prepare for the Convention on ballast water.

Important National Policies (White Papers)

A National Policy is a statement of intent by government on its vision, principles, goals and
objectives as well as institutional arrangement to achieve desired outcomes for specific
sectors. National Policy is usually captured in White Papers and important policies pertinent
to the management of estuaries are discussed here.
(www.info.gov.za/documents/whitepapers/index.htm)

WHITE PAPER

SHORT DESCRIPTION

White Paper for
Sustainable Coastal
Development in South
Africa (June 2000)

The White Paper (sets out a policy which aims tdemehsustainable coasta
development in South Africa through integrated tamlasnanagement. Thi
white paper sets out a vision, a number of prinGpdad goals for coastd
management.

The key messages of the white paper are: 1) theevafitthe coast must be
recognised, 2) sustainable coastal management roesfacilitated; 3) the
Coastal management must be co-ordinated and intedrat) the Governmert
must adopt a co-operative style of management

The key action points that the white paper laysavet(INR, 2000):

= Institutional and Legal Development: At a nationkdvel, the
Department of Environmental Affairs and Tourism &g will act
as national lead agent for coastal management anéw Integrated
Coastal Management Act will be drafted. In the pmoes lead
agents for coastal management will be defined andstab&Vorking
Groups will be established. At a local level, loealthorities will
still have day-to-day coastal management respolitséisi and it is
proposed that some areas establish local coastahfis.

= Awareness, Education and Training: A coastal puldigarenesg
programme will be carried out in conjunction with théucation and
training of coastal stakeholders and role players.

= Information: A programme will be designed to monitee state of]
the coast and regular state of the coast reportshélpublished. Arn
information and decision-support system to assisistal managers
will be established.

=  Projects: A shortlist of national and provincialiprity issues will be
identified and programmes developed to addres®tisssie.

Legistation
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WHITE PAPER

SHORT DESCRIPTION

TheNational Environmental Management: Integrated Coastdlanagement
Act (when promulgatedyvill give legal status to the imperatives and ohjesg
contained in the White Paper.

White Paper on a
National Water Policy
for South Africa (April

1997)

The White Paper sets out the policy for the managerof both quality andg
quantity of South Africa’s water resources (inclufiestuaries). The purpod
includes:

=  Providing historical background regarding access &md the
management of water in South Africa

=  Explaining current development context in which 8ofrica finds
itself;

= Explaining environmental and climatic conditions wefhiaffect the|
availability of water in South Africa

= Putting forward certain policies

= OQutlining the proposed institutional
management functions

= OQOutlining steps in order to translate the policyanaw and action.

framework for tem

The National Water Act (No. 36 of 1998jives legal status to the imperativ|
and objectives contained in the White Paper.

9]

White Paper on Marine
Fisheries Policy for
South Africa (May 1997)

The White Paper sets out the main policy princiglest the Department o
environmental Affairs and Tourism will endeavouritgplement through itd
marine fisheries management institutions in oraeachieve this overall polic
objective. The objective is to improve the ovecalhtribution of the fishing
industry to the South Africa’s economy.

Expansion of the sector's total activity is limitegt the natural productivg
capacity of the living marine resources from whilcl &ctivities derive, and th
necessity to limit and control the total harvestimgssure according to whd
the resources can sustain on a long-term basisplte of these constraints, t
fisheries sector is of great importance to the etop in several coastd
regions, and for the livelihood of many communities

The fisheries policy is founded on the belief thttnatural marine living
resources of South Africa, as well as the enviroririmewhich they exist and i
which mariculture activities may occur, are a natbasset and the heritage

all its people, and should be managed and develdpethe benefit of preser]
and future generations in the country as a whole.

The Marine Living Resources Act (No. 18 of 1998)ves legal status to th
imperatives and objectives contained in the Whétpep.

==

White Paper on
Environmental
Management Policy (Ma
1998)

The White Paper contains the government’s envirowah@nanagement polic
and describes the context in which it has been dpeel The White Paper ha
the following sections:

= Introduction that sets out the concept of environimesed in the
policy, the scope and purpose of the policy

= New vision for environmental policy and the missiérthe DEAT
with respect to the new policy

= Policy principles that must be applied in develgpiand testing
policy

= Government's strategic goals and supporting obyjestito begin|
addressing major issues facing environmental mamege and the

LS

sustainable use of resources

Legistation
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WHITE PAPER

SHORT DESCRIPTION

= Government's approach to governance, setting oetpibwers and
responsibilities of the different spheres and agghof government
and the regulatory approach to environmental mamagjet.

The purpose of policy is twofold:

=  To inform the public of what government's objectiaesand how it
intends to achieve its objectives

= To inform government agencies and state organs wthair
objectives are and what they must do to achieveetbbgectives.

The National Environmental Management Act (No. 107 of 18Pgives legal
status to the imperatives and objectives containgde White Paper.

White Paper on Spatial
Planning and Land-use
Management (July 2001

This White Paper intends to satisfy the followingcsfic needs:

= Development of policies, which will result in the tbese and
sustainable management of land.

= Improvement and strengthening planning, managenranhitoring
and evaluation.

= Strengthening institutions and coordinating meckars.

= Creation of mechanisms to facilitate satisfactionttoé needs and
objectives of communities and people at local level

wn

Integrated planning for sustainable managementatiiresources should thy
ensure that:

= Development and developmental programmes are lwliahd
comprehensive so that all factors in relation tmdaresources ang
environmental conservation are addressed and iredud

= All activities and inputs are integrated and cooratied

= All actions are based on a clear understanding h&f hatural and
legitimate objectives and needs of individual lamkrs to obtain
maximum consensus

= Institutional structures are put in place to deyeldebate and carry
out proposals.

White Paper on
Integrated Pollution and
Waste Management for

South Africa (March
2000)

This white paper outlines the government's new thokin relation to
pollution and waste management. This managementoappr envisage$
pollution prevention, waste minimization, managihg environmental impact
associated with waste and pollution, remediating dgedaenvironments an
integrating the management of various sources oftavaghis Integrated
Pollution and Waste Management policy is a subsydigolicy of the
overarching environmental management policy, asosétin the White Papef
on Environmental Policy for South Africa, and fuatisupported by NEMA.

U

1]

The white paper proposes a number of tools to imgietrthe objectives of th
policy it sets out. The most significant of thissa legislative programme th4
will culminate in new pollution and waste legislatioOne of the identified
administrative actions is initiating the process infegrating pollution and
waste management functions within all spheres of rgovent, including
functions relating to water and marine pollution. ramediation fund fo
marine pollution will also be investigated. A Nai@ Waste Management
Strategy, which will form the basis for translatingetgoals and objectives ¢f
this policy into practice, has also been developed.

—

The National Environmental Management: Waste Managemeftt (when

Legistation
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WHITE PAPER

SHORT DESCRIPTION

promulgated)will give legal status to the imperatives and ohjext contained
in the White Paper.

White Paper on
Development and
Promotion of Tourism in
South Africa (May 1996)

The White Paper provides the government’s stanc&aurism and describe|
the following:

Role of tourism in South Africa
Problems around tourism

Way towards a new tourism
Vision, objectives and principles
How to ignite tourism growth
Roles of the key player,
Organisational structures.

Based on an assessment of the problems, constaidt®pportunities facing

the South African tourism industry, the concept"Ré&sponsible Tourism|

emerged as the most appropriate concept for theldpment of tourism i
South Africa.

White Paper: Mineral

and Mining Policy for

South Africa (October
1998)

The White Paper is organised into six main thenfewtuch one addresse
Environmental Management. The policy states, antastgsr, that governmen
will ensure that the following principles are adheted

In order to achieve integrated and holistic envinmental
management, Government requires compliance withgesihational
environmental policy and governance within a framéwof co-
operative governance. The Department of Minerald Bnergy will,
in support of the lead agent (DEAT) develop andafipe necessary
to ensure the mining industry’s compliance with oadl policy on
environmental management

During decision-making, a risk-averse and cautiapproach will be
adopted.

The polluter-pays principle will be applied.

A consistent standard of environmental impact manant will be
applied.

Equitable and effective consultation with interestd affected
parties.

Mining companies will be required to comply with thacal

Development Objectives, spatial development framewand
Integrated Development Planning of the municipeditivithin which
they operate.

Clear guidelines for implementation of environmente@nagemen
procedures and decision-making will be provided.

The principles of Integrated Environmental Manageth@EM) will

be applied in the mining industry, including cradéegrave
management of environmental impacts.

In terms of environmental management issues retdvagstuaries, th&lineral
and Petroleum Resources Development Act (No. 28 @2 @ives legal statug
to the imperatives and objectives contained invifigte Paper.

[

White Paper on the

Conservation and
Sustainable Use of Sout]

Africa’s Biological
Diversity (August 1998)

Under the United Nations Convention on Biological ésity South Africa i
required to develop national strategies, plans mgrammes, or adapt existin
ones, to address the provisions of the Conventiord # integrate thd

hconservation and sustainable use of biodiversitio isectoral and cross}

sectoral plans, programmes and policies. SouthcAfiinitial response to thi
requirement is contained in this White Paper.

Legistation
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2.3

WHITE PAPER

SHORT DESCRIPTION

The White Paper specifically recognises the impuo¢a of estuaries an
commits the government to a number of strategiegrotect wetland area
(including estuaries). The strategies suggestetl aaross a number o
legislative sectors such as water law, resource cwasien and planning,
Some of the key strategies are (INR, 2000):

= Facilitate the development of appropriate legistatito secure thd
conservation of South Africa’s wetlands, and to r@am their
ecological and socio-economic function

= Promote the establishment of a National System aiteeted
Wetlands as part of the protected area system

= Prevent inappropriate activities and developmentuard wetlands
and that of linear development in particular. Eresthat adequats
buffer strips are retained around wetlands, takinge ¢ognisance 0
the 1:50 year flood line

= Through establishing appropriate mechanisms and cedares,
recognise the functions and values of wetlands sousce planning,
management and decision-making

= Determine the impact of commercial, recreational asubsistencq
fishery practices on fisheries, fish, and their iats, and develop
guidelines for managing such fisheries on an edobdly sustainable|
basis.

TheNational Environmental Management: Biodiversity Act @\ 10 of 2004)
gives legal status to the imperatives and objestigentained in the Whit
Paper.

b

f

U

Policy on Sustainable
Forest Development in
SA (1997)

The broad aim of the White Paper is to weld togethe three strains o
Indigenous Forest Management, Commercial Forestryd a@ommunity
Forestry. It provides the background to the poljmpcess, the new polid
(including principals and objectives) and sets batv it intends to take polic
into practices. Elements of the policy include:

=  Set of nine guiding principles

=  Goal to be pursued in the next five years

=  Overall policy to govern the place of forestry metmanagement d
land, water and other natural resources

=  Policy for: industrial forestry, community forestrhe conservatiot
of our natural forests and woodland, South Africeésponse td
global concerns about forests; research, educasind training and
South Africa's relationships with states in the 8eut African
Development Community.

The overall goal of Government is to promote auihg forest sector, to b
utilised for the lasting benefit of the nation, addveloped and managed
protect the environment.

TheNational Forests Act (No. 84 of 1998jives legal status to the imperativ|
and objectives contained in this White Paper.

— <

3%

fo

Important National Legislation (Acts)

National Policy (in the form of White Papers) is afforded legal status through national
legislation that arficulates those Papers’ aims and objectives (Acts of Parliament)

Legistation




Legislation pertaining to
Management of Environmental Threats within Estuaries

With regard to the management of estuaries, legislation can be subdivided into those laws
related to (see Figure 1):

= Setting of resource objectives
=  Management and control of activities or developments posing a potential threat to
estuaries, which in turn can be categorised into those related to:
o0 Land use and infrastructure development
o Water quality and quantity
o Exploitation of living resources.

Resource Objectives
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Activities/Development ("Threats”)

Figure 1: lllustration of the sub-division and atlonship in legislation governing Setting of Ségit Resource

Objectives and those governing Activities and Dmwelents (or Threats) in estuaries

Setting of Resources Objectives

Resource objectives refer to strategic objectives relevant to estuarine resources (e.g. on a
national or regional/provincial level) down to the resource objectives set for a specific
estuary. Resource quality objectives set for a specific estuary, need to be aligned with
strategic objectives set for a particular resource type and include both biophysical and
socio-economic aspects.

Important legislation relevant to Setting of Resource Objectives in estuaries is listed below.

NATIONAL LEGISLATION SHORT DESCRIPTION
The Constitution The Constitution Http://www.info.gov.za/documents/acts/1996)h

Legislation

m
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Legislation pertaining to
of Environmental Threats within Estuaries

NATIONAL LEGISLATION

SHORT DESCRIPTION

(Act 108 of 1996)

Lead Agent: As delegated in tf
Act as read with Schedules
detailing Constitutional
competence

which is the supreme law of the Republic of Soutlt&#fprovides thg
legal framework for legislation regulating environntal managemen
an general, against the backdrop of the fundamehiainan rights
enshrined in that statute.

The most pertinent fundamental right in the contektestuarine
management is the environmental right (reflecteséction 24), whicl
provides that:

"Everyone has the right:

= to an environment that is not harmful to their tibair well-
being; and

= to have the environment protected, for the bewnéfiresent
and future generations through reasonable legistatand
other measures that —

= prevent pollution and ecological degradation;

=  promote conservation; and

= secure ecologically sustainable development and afs
natural resources while promoting justifiable economnd
social development.

Section 24 of the Bill of Rights therefore guarastehe people i
South Africa the right to an environment that i detrimental to
human health or well-being, and specifically impoaeduty on the
State to promulgate legislation and take other stdmat ensure thaj
the right is upheld and that, among other thingsattecological
degradation and pollution are prevented.

The Constitution emphasises co-operative governamck provides|
the legal basis for allocating powers to differenpheres of
government. Schedule 4 (titted “Functional areas amncurrent
national and provincial legislative competence”) carSchedule §
(titled “Functional areas of exclusive provincial edislative
competence”) to the Constitution list the areas withihich the tiers
of national, provincial (Part A of the Schedule)dalocal (Part B of
the Schedule) government have legislative mandatds.instanceq
where provincial or local legislation are in conflievith national
legislation, national legislation prevails.

U

National Environmental

Management Act

(Act 107 of 1998)
(“NEMA")

Lead Agent: DEAT

NEMA (www.info.gov.za/documents/acts/1998)himnovides for co-
operative environmental governance through the bdistament of
national environmental management principles, amdcedures for|
their incorporation into decisions affecting thevennment. NEMA]
emphasizes co-operative governance and assistasiariag that thej
environmental right and related rights in the Condton are
protected. NEMA requires the Department of EnviromaeAffairs
and Tourism to be the lead agent in ensuring théectbe
custodianship of the environment.

In particular, the Act provides that sensitive, nerable, highly
dynamic or stressed ecosystems, such as estuaipsre specific
attention in management and planning procedurege@ally where
subjected to significant human resource usage aadeldpment
Various of the activities listed in the NEMA Envinoental Impact]
Assessment (“EIA”) Regulations (which came into afien 3 July

2006) bear on activities within the coastal zone avtuch require

Legistation
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Legislation pertaining to
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NATIONAL LEGISLATION

SHORT DESCRIPTION

environmental authorisation before they can proceed

Marine Living Resources Act
(Act 18 of 1998)
amended 2000
(“MLRA")

Lead Agent: DEAT
(Chief Directorate: Marine &
Coastal Management)

The objectives and principles of the MLRA deal i utilization,
conservatiorand management of marine living resources, thel heq
protect whole ecosystems, preserve marine biodtyeasid minimize
marine pollution, as well as to comply with intermail law and
agreements and to restructure the fishing indu
(www.info.gov.za/documents/acts/1998)hatm

try

National Environmental

Management: Integrated

Coastal Management Bill 200¢
A&B

(“Coastal Management Bill")

Lead Agent: DEAT
(Chief Directorate: Marine &
Coastal Management)

In relation to the establishment of resource oljes, the Coastal
Management Bill* Wwww.mcm-deat.gov.za/regulatory/czb.htralms
at establishing a system of integrated coastal aestuarine
management in South Africa, including norms, stadsland policies,
in order to promote the conservation of the coastalironment, and
the ecological sustainable development of the ebasine, to defing
rights and duties in relation to coastal areasditermine responsibl
organs of state in relation to coastal areas andjiice effect to Sout

provide for related matters

* National Environmental Management:
Management Act (when promulgated)

Africa’s international obligations in relation tooastal matters and t¢

Integrated CGahg

b

]

National Water Act

(Act 36 of 1998)
(“NW 11)

Lead Agent: DWAF

One the important objectives of the NWA are to enguotection of
the aquatic ecosystems of such South Africa’'s watspurces,
including estuaries www.info.gov.za/documents/acts/1998)htnTo
be able to do this effectively, the NWA requirescped to be in placq
that provide guidance in developing resource gyatibjectives, i.e
specifying aspects such as freshwater inflow, watelityu habitat
integrity, biotic composition and functioning recgments.

National Environmental
Management: Biodiversity Act

The objective of the Biodiversity Act is to providethe conservatior]
of biological diversity, regulate the sustainablseuof biological
resources and to ensure a fair and equitable slwaoh the benefitg
arising from the use of genetic resourd
(www.info.gov.za/documents/acts/2004)htnThe Act states that th

(Act 10 of 2004)
(“Biodiversity Act”)

Lead Agent: DEAT

state is the custodian of South Africa’s biologickversity and is
committed to respect, protect, promote and fulig tonstitutional
rights of its citizens. It also recognizes thati®oAfrica is party to,
amongst others, the Convention on Biological Divgrsithe
Convention on Wetlands of International Importancepesially
Waterfowl Habitat (Ramsar Convention) and the Conwenton
Migratory Species (Bonn Convention).

D

National Environmental
Management: Protected Area
Act (Act 57 of 2003)
(“Protected Areas Act”)

Lead Agent: DEAT

This Protected Areas Acivivw.info.gov.za/documents/acts/2003)h
provides for: the protection and conservation oblegically viable
5 areas representative of South Africa’s biologicavedsity and its
natural landscapes and seascapes; for the estahbsi of a nationa
register of all national, provincial and local pmdtted areas; for thdg
management of those areas in accordance with ndtiooens and
standards; for intergovernmental co-operation andubliic
consultation in matters concerning protected areas.

m

World Heritage Convention
Act (Act 49 of 1999)
("“WHCA")

Lead Agent: DEAT

The WHCA Www.info.gov.za/documents/acts/1999)hprovides for
the incorporation of the World Heritage Conventiomto South
African Law. It also provides for the recognitiondaestablishment o
World Heritage Sites, the establishment of authemitand the)
granting of additional powers to existing organsstdite tasked with

the management of World Heritage Sites.

Legistation
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For example, under this Act, Regulations in conioactwith the
Greater St. Lucia Wetland Park (renamed to the &éigiliso Wetland
Park) (No. R.1193, 24 November 20d
(www.info.gov.za/documents/regulations/2000)htm were
promulgated to create the framework to ensure thatarea would bd
managed, protected and developed in a manner densiwith the
World Heritage Convention.

National Heritage Resources
Act (Act 25 of 1999)
(“NHRA")

Lead Agent: South African
Heritage Resources Agency
(SAHRA)

www.sahra.org.za

The NHRA Www.info.gov.za/documents/acts/1999)nitmroduces an|
integrated and interactive system for the managésnef national
heritage resources (which include landscapes andraafeatures of
cultural significance). One of the important eletseof the Act is tha
it provides the opportunity for communities to papate in the
identification,_conservatioand management of cultural resources.

Local Government: Municipal

Systems Act

(Act 32 of 2000)
(“Municipal Systems Act”)

Development Facilitation Act

(Act 67 of 1995)
(“DFA”)

Local Government Transition
Second Amendment Act

(Act 97 of 1996)

Lead Agent: Department of
Provincial and Local
Government

The Municipal Systems Act (Chapter 5) deals with ghatied
Development Planning (which municipalities are obtigto prepare
and to update regularlymfww.info.gov.za/documents/acts/2000)ht

An with Integrated Development Plan (IDP) is intethde encompass$

and harmonise planning over a range of sectors sashwater,
transport, land use and environmental managemémeduires each
local authority to adopt a single, inclusive plar the development d
the municipality which:

Links, integrates and coordinates plans and tak&o
account proposals for the development of the mpaiity
Aligns the resources and capacity of the municipakith
the implementation of the plan

Forms the policy framework and general basis on wh
annual budgets must be based

Is compatible with national and provincial developm
plans and planning requirements that are binding the
municipality in terms of legislation.

The DFA requires the setting of Land DevelopmenteQives
(www.info.gov.za/documents/acts/1995)hémd the principles of thi
Act have also been incorporated into Chapter 5 @& Municipal
Systems Act.

The Local Government Transition Second Amendment
(www.info.gov.za/documents/acts/1996 )htaiso requires that al
municipalities, local and district councils, draw upPs for the
integrated development and management of theirsapégurisdiction.
The requirements of this act have largely been ripoated in the
Municipal Systems Act.

0)

=

ich

u%

Environmental Conservation
Act 73 of 1989
(HECA“)

Lead Agent: DEAT

Although many of the provisions of this Act havenbespealed by
NEMA, the Regulations in terms of the ECA regulativggOuteniqua
and the Pennington Sensitive Coastal Areas remaifioine until
replaced by new regulations.

Legistation
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Management of Environmental Threats within Estuaries

Management and Control of Activities and Developn&iiThreats)

Legislation governing aimed at the management and control of activities and
developments posing a potential threat to estuaries can broadly be categorised into those
related to:

Land use and infrastructure development
=  Water quality and quantity (Water supply/demand and waste)

Exploitation of living resources.

Land use and infrastructure development

NATIONAL LEGISLATION

SHORT DESCRIPTION

National Environmental

Management Act
(No. 107 of 1998)
(“NEMA")

Lead Agent: DEAT

NEMA (vww.info.gov.za/documents/acts/1998)htprovides for co-
operative environmental governance through the kdistament of
national environmental management principles, amdcedures for|
their incorporation into decisions affecting theveaonment. In 2006
new Environmental Impact Assessment Regulations preraulgated
under this Act to regulate procedures and critefga the submission|
perusal, consideration and decision of applicatifam environmental
authorisation of specified activities. These regions are especially
pertinent to estuaries as many estuaries are saiawithin rapidly
expanding development nodes along the South Afrcast and are
under tremendous pressure from human activities.

Local Government: Municipal

Systems Act

(Act 32 of 2000)
(“Municipal Systems Act”)

Development Facilitation Act

The Municipal Systems Act (Chapter 5) deals with gietid
Development Planning that provides for the connotl management g
land-use and infrastructure developme
(www.info.gov.za/documents/acts/2000)htm

The DFA www.info.gov.za/documents/acts/1995)htmequires the
setting of Land Development Objectives and thecjplas of this Act

nt

(Act 67 of 1 . . .
C“6 O,, 995) have also been incorporated into Chapter 5 of theniipal Systems
(“DFA")
Act.
Local Government Transition .
v = The Local Government Transiton Second Amendment | Ac
Second Amendment Act . .
(www.info.gov.za/documents/acts/1996 )htralso  requires that al
(Act 97 of 1996) L L .
municipalities, local and district councils, draw uiPPs for the
Lead Agent: Department of |ntegrated. development find management of thelrsgoéqunsd!ctlon.
S The requirements of this act have largely been rpmated in the
Provincial and Local Government .
Municipal Systems Act.
Estuaries are classified as a water resource unterNWA. Section 2[L
National Water Act of this Act(www.info.gov.za/documents/acts/1998)htientifies certain
(No. 36 of 1998) land use (e.g. activities resulting in stream-floeduction such a
(“NWA”) afforestation and cultivation of crops) and infragttural development$
(e.g. altering the bed, banks, course or charast&s of a watercourse
Lead Agent: DWAF as ‘water uses’ (including estuaries) that requiresithorisation
(licensing) by DWAF.
The main aspects of the Water Services Act, releeaimfrastructure
development, are to provide for
Water Services Act (www.info.gov.za/documents/acts/1997 )atm
(No. 108 of 1997)
= Right of access to basic water supply and basictaton
Lead Agent: DWAF necessary to secure sufficient water and an enviesimot
harmful to human health or well-being
= Management and control of water services, in gengral

Legistation
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including water supply and sanitation

= Preparation and adoption of Water Services Develeminy
Plans (refer to Section 13 of Act) by water servieathorities
that should form part of IDP’s.

National Heritage Resources
Act (Act 25 of 1999)
(“NHRA")

Lead Agent: South African
Heritage Resources Agency—
(SAHRA)

www.sahra.org.za

The Act www.info.gov.za/documents/acts/1999 htaquires that in
areas where there has not yet been a systematieystmvdentify
conservation-worthy places, a permit is requireclter or demolish
any structure older than 60 years. This will apphfila survey has
been done and identified heritage resources anm#dly protected.

Anyone who intends to undertake a development moti§t the heritage
resources authority and if there is reason to halighat heritage
resources will be affected, an impact assessmentrremust be|
compiled at the developer’'s cost. Thus developetk hei able to
proceed without uncertainty about whether work willdnéw be stopped
if a heritage resource is discovered.

Conservation of Agricultural
Resources Act

(No. 43 of 1983)
(“CARA")

Lead Agent: Dept of Agriculture

The objects of CARA is to provide for the conseovatf the natural
agricultural resources of South Africa by: theimianance of the
production potential of land; the combating and y@etion of erosion
and weakening or destruction of the water sourced(@ing estuaries);
and the protection of the vegetation and the combabf weeds ang
invader plants.

National Forests Act

(No 84 of 1998)
(“NFA”")

Lead Agent:. DWAF

The NFA ywww.info.gov.za/documents/acts/1998)htrmacognises tha
natural forests and woodlands form an important pat the
environment, and need to be conserved and develpaEmiding to the
principles of sustainable management. A "Naturak$tt is defined as
any group of indigenous trees whose crowns are Igrgehtiguous and
applies to riparian vegetation in the CFR. A licenis required to
disturb natural forest which poses opportunity tovelep a licence
framework for estuarine forest (N Scarr, Manager: QGahsZone
Management Department Of Economic Affairs, Enviremin& Tourism
Province of the Eastern Cape, pers comm.)

Mineral and Petroleum Resources

Development Act
(No. 28 of 2002)
(“MPRDA")

Lead Agent: Depart of Minerals
and Energy

The MPRDA Www.info.gov.za/documents/acts/2002)htontains thej
statutory requirements regarding the enforcing afivionmental

protection and management of mining impacts, inogdsand and
coastal mining. The Act requires Environmental Mgeraent
Programmes (EMP) that identify a mine’s impact be £nvironmen
and provide a clear programme on how these will beagad, based on
an Environmental Impact Assessment (EIA). To ensumgliance with
environmental issues, the act requires consultatisith each
department charged with administration of any lawtthelates to any
matter affecting the environment before an EMP bmgpproved.

Seashore Act

(No. 21 of 1935)
Amended 1993

Lead Agent: DEAT

The Sea-shore Act wgw.polity.org.za/pdf/Sea-ShoreAA190)pdf
provides that ownership of the sea-shore (which ohetuthe water andl
land between the low-water mark and the high-waterkmiarthose
estuaries that fall within the definition of “tidégoons” and/or “tidal

rivers”) and the sea, vests in the State Presidestfar as it was no
privately owned before the commencement of thewkitly occurred on
10 April 1935). All of the provisions of the Acivie been assigned

the four coastal provinces under section 235(8)tted Constitution,
except in so far as the Act regulates the sea-shackthe sea withir
ports or harbours (Proclamation R27/16346/6 datedApril 1995)
(Smith and Cullinan, 2000). This Act is to be replh by the Nationa
Environmental Management: Integrated Coastal Manag@mAct
(when promulgated — the latter draft legislation gns in the form of 3

o
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NATIONAL LEGISLATION SHORT DESCRIPTION
Parliamentary Bill at the date of this report).
Chapter 2 of the Coastal Management Bill*www.mcm-
deat.gov.za/requlatory/czb.himdbefines and specifies different arefas
that fall within the coastal zone, such as coastdiliz property, coasta
buffer zones, coastal access land and coastal sktlirzes. Chapter 3 of
the Bill deals with the determination and adjustmehtcoastal areg|
National Environmental boundaries. These aspects need to be taken imouat in land-use
Management: Integrated Coastgl and infrastructure development issues in coastelaar which includg
Management Bill 2006 & B estuaries.
(“Coastal Management Bill”)

Chapter 4 of the Bill deals specifically with estesriand requires thalt

Lead Agent: DEAT DEAT (together with DWAF) prescribes a National Esiua
(Chief Directorate: Marine & | Management Protocol for South Africa and that esheamanagement
Coastal Management) plans be developed and implemented for each estmanccordance)

with the Protocol. The Bill also contains specifequirements in termg
of the Protocol and the Management Plans.

* National ~ Environmental ~Management: Integrated Cah$
Management Act (when promulgated)

Water Quantity and Quality (Water supply/demand anaste)

NATIONAL
LEGISLATION SHORT DESCRIPTION
National Environmental | NEMA (vww.info.gov.za/documents/acts/1998)htprovides for co-operativg
Management Act environmental governance through the establishmémtational environmenta
(No. 107 of 1998) management principles, and procedures for theioiporation into decisions
(“NEMA") affecting the environment. In 2006, the new Envitental Impact Assessment

Regulations have been promulgated under this W¢aste disposal activities are
Lead Agent: DEAT also scheduled activities under these regulations.

National Water Act Estuaries are classified as a water resource untiés Act. Section 21 of the
(No. 36 of 1998) NWA  www.info.gov.za/documents/acts/1998)htrolassifies a number df
(“NWA”) activities related to water supply/demand and wasspabal (from land-basedl

activities) as ‘water uses’ that requires authorisat(licensing) by DWAF.
Lead Agent: DWAF
Marine Living Resources

Act
(Act 18 of 1998)
This MLRA www.info.gov.za/documents/acts/1998)htgoverns activities i
amended 2000 fishing harbours, e.g. Laaiplek (Berg Estuary),liting harbour pollution Thg
(“MLRA") Act also gives a mandate to the Minister to proratégRegulation toward$

marine pollution.
Lead Agent: DEAT
(Chief Directorate: Marine
& Coastal Management)
Marine Pollution (Control | The Marine Pollution (Control and Civil Liability) Acprovides for the
and Civil Liability) Act protection of the marine environment from pollutioy oil and other harmfu
(No. 6 of 1981) substances; the prevention and combating of suchiutpm; and the
determination of liability in certain respects ftoss or damage caused by the
discharge of oil from ships, tankers and offshorestallations
Lead Agents: Depart of | (www.uctshiplaw.com/shipleg.htmit prohibits the discharge of oil from ship
Transport (prevention) and tankers and offshore installations, but providesmegtions in the case of, fq
DEAT (combating) example, the oil being released as a result of dmmand steps being taken ps
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soon as practicable to stop or reduce the escap®ilofThe Act provideqg
reporting procedures for discharges of any harnsiutbstance.

Water Services Act

(No. 108 of 1997)

Lead Agent: DWAF

The main aspects of the Water Services
(www.info.gov.za/documents/acts/1997 Jatmalevant the management of wa
quantity and quality in estuaries, are to provide f

Right of access to basic water supply and basictaton necessary tq
secure sufficient water and an environment not halmd human
health or well-being

Management and control of water services, in genénaluding water
supply and sanitation

Regulation of industrial use of water, both in termfisuse and disposs
of effluent (possible overlap with section 21 of fWA)
Preparation and adoption of Water Services DevekpnPlans by
water services authorities that typically form paftiDP’s.

Act

Dumping at Sea Control
Act

(No.73 of 1980)

Amended 1995

Lead Agent: DEAT
(Marine & Coastal
Management)

The Dumping at Sea Control Act provides for the m@dnof dumping of
substances in the sea (including estuaries) andsgiggal effect to the Londd
Convention in South Africa.

This Act will be repealed by the National EnvironnaénManagement:
Integrated Coastal Management Act (when promulgated).

National Ports Act

(No. 12 of 2005)
1&2

Lead Agent: Department @
Transport and National
Ports Authority (NPA)

f

Environmental aspects in commercial ports, e.g.tHasndon and Durban
(located in estuaries) are governed by the prowisiin the National Ports Ag
(www.info.gov.za/documents/acts/2005)htmwhich  repealed the Legd
Succession to the SA Transport Services Act (Nif.1989).

t

National Health Act

(No. 61 of 2004)
(HNHAH)

Lead Agent: Delegated tq
Provincial and Local
authorities from

Department of Health

The responsibility to render environmental healénvices under the NHA hg
been delegated to metropolitan and district couma# from 1 July 2004.

Every metropolitan and district municipality mushsere that appropriate

municipal health services are effectively and elit provided in their

respective areas. These include (insofar as iuerftes human health, except

ports):
= water quality monitoring

waste management

environmental pollution control.

The responsibilities of metropolitan and districtmicipalities as stated aboV
do not apply in respect of ports.

n

National Environmental

Management: Integrated

Coastal Management Bill
A&B

(“Coastal Management
Bill")

Lead Agent: DEAT

(Chief Directorate: Marine

Chapter 8 of the Coastal Management  Bill* www.mcm-
deat.gov.zalregulatory/czb.himicontains exclusive provisions dealing w
Marine and Coastal Pollution Control, specifically dréssing ‘Discharge o
Effluent into coastal waters’ (administered in coiaation with DWAF) and
‘Incineration and Dumping at sea’ (e.g. dredge $jpleimping).

th
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& Coastal Management)

* National Environmental Management: Integrated Cahdflanagement Ac
(when promulgated)

Seashore Act

(No. 21 of 1935)

Amended 1993

Lead Agent: DEAT

The Sea-shore Actw{vw.polity.org.za/pdf/Sea-ShoreAA190)pditates that]
ownership of the sea-shore (which includes the waterland between the low
water mark and the high-water mark in those estuatiest fall within the

definition of tidal lagoons and/or tidal rivers) drthe sea is vested in the State

President insofar as it was not privately owned befihe commencement date
the Act.
regulations, or by notice in the Gazette authodny local authority, in regard
to any portion of the sea-shore and the sea situat¢hin or adjoining the ared
of jurisdiction of such local authority, with his aval, to make regulations, ng
inconsistent with this Act, for the prevention oguktion of the depositing o
the discharging upon the sea-shore or in the seaffafl, rubbish or anything
liable to be a nuisance or danger to health. Thit & to be replaced by th
National Environmental Management: Integrated Coastédnagement Ac
(when promulgated) when such Act is promulgated aer® into effect.

Draft National
Environmental
Management: Waste
Management Bill (2006)
(“Waste Management

Bill")

Lead Agent: DEAT

The purpose of the Waste Management Bill is tarmetbe law regulating wastg

management in order to: protect the health and eheironment by providin

reasonable measures for the prevention of pollutiod ecological degradatioi
and for securing ecologically sustainable developmeavhile promoting
justifiable economic and social development; tovite for national norms andgl

standards for regulating the management of wastellbgpheres of governmeny;

and for specific waste management measures.

Exploitation of Living Resources

In terms of section 10 of the Sea-shae the Minister may makp

D

of

—

LEGISLATION SHORT DESCRIPTION
Marine Living Resourceq The objectives and principles of the MLRA deal whif utilization, conservation
Act and management of marine living resources (inclgdiestuarine resources)
(Act 18 of 1998) (www.info.gov.za/documents/acts/1998)htriviarine living resources includes any
aquatic plant or animal, whether piscine or not, aady mollusc, crustacear,
amended 2000 coral, sponge, holothurian or other echinoderm,tilepand marine mammals a
("MLRA") includes their eggs, larvae and all juvenile stagmst does not include sea birgls

Lead Agent: DEAT
(Marine & Coastal

and seals.

Orderly control and development of mariculture iscaregulated under this Aqgt

Management) (Section 18 and 27).
Animal Health Act
(Act 7 of 2002) The Anima Health Actwivw.info.gov.za/documents/acts/2002)htmay be come

Lead Agent: Dept of
Agriculture

relevant to estuarine management in instances wéystems are being utilised f

mariculture activities.

=

24

Important Provincial and Local Authority Legislation

Historically, the powers to control coastal land use and infrastructure development were

delegated to provinc

ial and local governments, although national government was still

responsible for the production and oversight of enabling national legislation. On the other
hand, the management and control of water quantity and quality (water supply/demand
and waste) and exploitation of living resources was the responsibility of national
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government. However, provincial and local governments can issue subordinate legislation
(orovincial act, ordinances or by-laws) that regulate specific activities within their
respective jurisdictions so as to enforce national legislation.

There are mainly two coastal provinces within the Cape Floristic Region (CFR), namely:

=  Province of Western Cape

=  Province of Eastern Cape.

Schedule 4 (titled "Functional areas of concurrent national and provincial legislative

competence”) and

5 (titled "Functional areas of exclusive provincial legislative

competence”) to the Constitution lists the areas within which Provincial (Part A) and Local
(Part B) government have legislative mandates. However, in instances where provincial or
local legislation are in conflict with national legislation, national legislation prevails.

Province of Western Capevivw.enviroleg.co.za/provinces.hjrtalso limited Local Legislation):

PROVINCIAL
LEGISLATION

SHORT DESCRIPTION

Municipal Ordinance
(Cape)
(No. 20 of 1974)

Lead Agent Western
Cape Department of
Local Government and

Housing*

The Ordinance grants local authorities in the prmeé of the Western Cape the
power ‘to drain storm water into any natural water csel. To this end, a numbgr
of local authorities have passed by-laws. The Crdae consolidated angl
amended the laws relating to municipalities, villaganagement boards and locgl
boards, and was assigned to the Provinces in Proatemm 111 in Government
Gazette 14738 of 6 March 1992. The Ordinance dedls inter alia, sanitation,
water supply, advertising signs and with by-laws iafatto noise abatement,
water supply, drainage, sewerage and sanitation, watet nuisances. Howevelr,
the ordinance deals largely with laws at local leveln view of significant
legislative charges since 1994, this law may be idened in need of repeal.

* Although the provisions of the Municipal Ordinansuggest that it woul
logically fall to be administered by the Departmeit Local Government anfl
Housing, this aspect could not be confirmed.

Land Use Planning
Ordinance, 1985
(Ordinance 15 of 1985,
as amended in 2004)

(“LUPQO”)

Lead Agent: Provincial
Depart Environment
Affairs & Development
Planning (DEADP)

LUPO (www.wcpp.gov.za/Documents/act.asprovides for decision-making
regarding land use and planning issues, includipglacations for rezoning, subt+
division and the amendment of relevant structurd/@nspatial plans promulgate
in terms of LUPO. Most planning applications reeglvby the local authoritieg
and/or the provincial planning and environmentapdement are in terms of thigs
Ordinance and include applications for departurezening or subdivision, anf
appeals against planning decisions taken by a nipality (which appeals arg
regulated by section 44 of LUPO).

Western Cape Housing

Development Act
(No. 6 of 1999)

Lead Agent: Unknown

The Western Cape Housing Development Act deternee®ral principles
applicable to housing in the province of the West€ape and defines the role
the provincial and local spheres of government iouding developmerit
(www.wepp.gov.za/Documents/act.asplt also needs to ensure that housipng
development is integrated with all other facetsefedopment in a holistic way.

Western Cape Planning
and Development Act

(No. 7 of 1999)

Lead Agent: DEADP

The Western Cape Planning and Development Act lays dguidelines for thd
future spatial development in the Western Cape poavin such a way as wifl
most effectively promote the order of the area dbagethe general welfare of the
community concernedvivw.wcpp.gov.za/Documents/act.asp

Cape Nature

This Act(www.wcpp.gov.za/Documents/act.pappowed for the establishment of
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Conservation Board Actl

(No. 15 of 1998)

Lead Agent: DEADP

the Cape Nature conservation Board (or Cape Nature. dijjectives of the Boarp
are to (a) to promote and ensure nature consermagiod related matters in the
Province; (b) to render services and provide faig$ for research and training in
connection with nature conservation and related eratin the Province, and (c) i
pursuing the objects set out in paragraphs (a) é)dto generate income, within
the framework of any applicable policy determinedh®/responsible Minister or
the Provincial Cabinet.

=

Cape Nature and
Conservation Ordinance

(No. 19 of 1974, as
amended in 1999)

Lead Agent: Cape
Nature

The Cape Nature Conservation Board Aetviv.wcpp.gov.za/Documents/act.p
allowed for the establishment of the Cape Nature Comasen Board (or
CapeNature as that body is more commonly known). Bfeztives of the Boardl
are: (a) to promote and ensure nature conservaaoa related matters in th
Province; (b) to render services and provide fai@$ for research and training i
connection with nature conservation and related eratin the Province; and (g
in pursuing the objects set out in paragraphs (apl &b), to generate incomg¢,
within the framework of any applicable policy deteved by the responsibl
Minister or the Provincial Cabinet.

b

D

Nature and
Environmental
Conservation

Ordinance

(No. 19 of 19711

Lead Agent: Cape
Nature

Although this Ordinance applies principally to testrial land, by analogy it can
be extended to estuaries because it refers to éhiaaters (which in turn includ¢
tidal rivers or estuaries).

City of Cape Town By-
laws
(Local legislation)

Lead Agent: Cape Town
Metropolitan Council

By-laws issued by the City of Cape Town that may be t@mbe considered or a
of relevance in the management of estuaries siuatghin the jurisdictional
boundaries of the latter metropolitan authority lude those regulating
(www.capetown.gov.za/by-laws/bylaw_framese}:asp

= Air Pollution Control

- Dumping and Littering

=  Environmental Health

= Limitations and/ or Restrictions on the Use of Wate
=  Storm water Management

*  Water

=  Wastewater

The City of Cape Town also has lategrated Metropolitan Environmental Policy
(IMEP) which forms the foundation for an environnaémanagement strategy fo
the City of Cape Towfwww.capetown.gov.2a/The policy was officially adopted
by the City of Cape Town 2001.

Province of Eastern Capeniww.enviroleq.co.za/provinces.hjm

PROVINCIAL
LEGISLATION

SHORT DESCRIPTION

Municipal Ordinance (Cape)

Grants local authorities in the province of the \fées Cape the powe|

(No. 20 of 1974)

Lead Agent: Eastern Cape
Department of Housing and Local* Although the provisions of the Municipal Ordinansuggest that i
Government and Traditional

Affairs*

‘to drain storm water into any natural water courseTo this end, 4
number of local authorities have passed by-laws.

would logically fall to be administered by the Dejpaent of Housing
this aspect could not be confirmed.

Nature and Environmental

Although this Ordinance applies principally to testrial land, by

Legistation
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PROVINCIAL
LEGISLATION SHORT DESCRIPTION

Conservation Ordinance

(No. 19 of 1974)

Lead Agent: Cape Nature

analogy it can be extended to estuaries becauséeits to inland waters
(which in turn include tidal rivers or estuaries).

Ciskei Nature Conservation Act

(Act 10 of 1987)

Lead Agent: Provincial
Department Of Economic Affairs
Environment & Tourism (DEAET

There is presently no Eastern Cape conservationnartie what we
have are the old Cape Ordinance, the Ciskei Nature &wation Act,
and the Transkei Environmental Conservation Decreéoice in their
original areas of jurisdiction (N Scarr, Manager: Cstal Zone
' Management, DEAET, Province of the Eastern Caps, @amm.)

Transkei Environmental
Conservation Decree 9 of 1992

Lead Agent: DEAET

There is presently no Eastern Cape conservationnartie what weg
have are the old Cape Ordinance, the Ciskei Nature &wation Act,
and the Transkei Environmental Conservation Decreéoice in their
original areas of jurisdiction (N Scarr, Manager: Cstal Zone
Management, DEAET, Province of the Eastern Caps, ganm.)

Eastern Cape Environmental
Conservation Bill

(2002)

Lead Agent: DEAET

The Eastern Cape Environmental Conservation Bill gimns
(www.ecprov.gov.za/contentcategory.asp?id=20&menuid€h8@inme
nuid=180

Provide for the consolidation of the laws relatimg t
environmental conservation and the control of penblwild
animals applicable in the Province, such as the-Seare Act
(1935), Mountain Catchment Areas Act (1970), Envitental
Conservation Act (1989) and the National Environmenta
Management Act (1998);

Provide for Provincial coastal management; and
Regulate air quality and waste management in theiRoe.

Protected Areas Bill (Eastern

The Protected Areas Bill aims to provide for:
(www.ecprov.gov.za/contentcategory.asp?id=20&menuid&bd@inme
nuid=180

Cape) (2002)

Lead Agent: DEAET

Declaration of Provincial protected areas;

Establishment of Provincial Parks Board and the @ppment
of members thereof; and

Protection of wildlife in the Province.
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3. Key Legislation pertaining to Management & Control of
Specific Activities and Developments in and around
Estuaries

The management and conftrol of activities within and around estuaries require site-specific
resource objectives against which to assess and test for compliance. In the case of
estuaries, the following are considered as the key legislative instruments that currently
need to be taken into account in the setting of resource objectives:

KEY LEGISLATION
Chapter 3, Part 3 of the NWrequires Classification and Resource Quality Objess to be
determined for all water resources, including esie®. The Water Resource Protection Policy
(under this Act) provides detailed guidelines anebcpdures for the classification (i.¢.
predefined health status) and the setting of Reso@Quality Objectives for the protection jof
aquatic ecosystems (including objectives for wgteantity, water quality, habitat integrity and
biotic integrity)

Chapter 4 of the MLRAas amendedn 2000) deals with the declaration of Marine Rrcted
Areas and which empowers the Minister (DEAT) tdatecan area to be a Marine Protectg¢d
Area where various activities are prohibited. These stipulated in thé&eclaration of Aread
as Marine Protected AreafNo R.1429, 29 December 2000) promulgated under Alot
(www.info.gov.za/documents/regulations/2000)htm

Chapter 3 of the Protected Areas Alescribes the different types of protected arhasdan be
declared, which may also apply to estuaries.

Chapter 5 of the Municipal Systems #eals with integrated development planning (1Dt
amongst others, the social and economic objectioesa particular area. TheMViunicipal
Planning and Performance Management Regulati@evernment Notice R.796, 24 Augyst
2001) gvww.info.gov.za/documents/regulations/2001)hpromulgated in terms of this A¢
describe the content requirements of IDPs. The legiguns, for example state that the Spatfial
Development Frameworkreflected in the municipality’s IDP, must ‘comtaia strategic
assessment of the environmental impact of theadpivzelopment framework’.

Section 26 of Environmental Conservation .AcRegulations on Sensitive Coastal Ar¢as
promulgated under this Act remaiimsforce until replaced with new regulations unddeMA.
Currently there are two useful management toolstied) to legislation in Sensitive Coastal
Areas, namelpensitive Coastal Areas Regulations

22




Legislation pertaining to
Management of Environmental Threats within Estuaries

3.1 Land use and Infrastructure Development

Details on key legislation specifically important to the management and control of land
use and infrastructure development are listed below:

ACTIVITIES AND/OR
DEVELOPMENTS

Execution, construction or Section 24 of NEMAequires that potential impacts on the environment
upgrading of activities and socio-economic conditions and cultural heritage s investigated
developments in and aroundand assessed prior to implementation and reportedhe authority
estuaries, such as: charged with authorizing, permitting or otherwise oaling the
implementation of an activity as listed in the NEMB\ Regulations
The NEMA EIA Regulations (respectively containedGiovernment
_Notices R385R386& R387)were promulgated under Chapter 5 of the
water mark (e.g. bank Act (replacing previous EIA regulations, 1998 thveg¢re promulgated
stabilisation, jetties, launching under the Environmental Conservation Act). They mented with
sites, tidal pools, parking lots, effect from 3 July 2006. Activities that requireBasic Assessment, &s
control gates, permit offices) well as the competent authorities responsible fomimistering thesd
applications, are listed insovernment Notice No. R38&nd include
activities such as dredging, excavation, infilliagd removal of soil

KEY LEGISLATION

e Marinas, (fishing) harbours
and structures below high

e Bridges, roads, railways and

airfields Government Notice No. R3dists activities that require Scoping arjd
+ Dams, reservoirs, levees oOrEnvironmental Assessment (i.e. a ‘full EIA’) andlimle, for example
weirs development activities which exceed 20 hectares oremand
« Canals. channels and water-construction or earth-moving activities in the saawithin 100 metresg
transfe; schemes inland of the high-water mark of the sea (which d=finerm includes

. . .| estuaries).
e Public and private amenities )

and resorts A more detailed list of activities is presentedRiegulations Government

* Sewage treatment works and\otice No. R38@ndNo. R387- dated 21 April 2006 and effective from
solid waste dump sites 3 July 2006) Wwww.info.gov.za/documents/regulations/2006)htm

 Rezoning for residential o
industrial development in and
around estuaries

« Altering the bed, banks, courseSection 21 of the NWalso lists a number of activities that are claissif
or characteristics of @& as a water use and that require authorisation froWAF. A detailed
watercourse  (e.g.  mouthlist of these activities is provided in Section @fl the Act. Specifi
breaching, bank stabilisation, operational management procedures are specifiethdividual license
storm water outlet structures, Agreements.

Operational management procedures and actions ypieally specified
in Environmental Management Plans.

dredging, dredge-spoi

dumping, sedimentation arChapter 5 of the Municipal Systems Aeguires Provincial and Local
erosion issues, dungAuthorities to develop Integrated Development P{DP) for areas
stabilisation) under their jurisdiction. Construction and upgradiof these activities

7]

«  Reclamation of land below theWi” therefore also need to take into account regaients and stipulate
high-water mark of the sea ang®f such IDP yww.info.gov.za/documents/regulations/2001.htffije
in inland waters Municipal Planning and Performance Management Reafipis (2001)
specify requirements of IDPs. The regulations,eicample state that th
SSpatial Development Framework reflected in the mipality’'s IDP
must ‘contain a strategic assessment of the enmisgtial impact of thd

[

e Salt works (e.g. in flood plain
and salt marsh areas)

e Other (e.g. electricity] spatial development framework’.
generation, nuclear reactors,
cableways, communication Section 12 of the Water Services feguires Water Services Authoriti¢s

network structures and accesgMunicipalities) to preparéVater Services PlarWSP) as part of IDPY.
roads, racing tracks, industrial Details on the content of WSP are providedattion 13 of the Act.

and military facilities
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ACTIVITIES AND/OR
DEVELOPMENTS

KEY LEGISLATION

associated with explosives
ammunition and transpor
routes, structures and facilitie
involving hazardous
substances).

orChapters 2& 3 of the Coastal Management Bprovides specificatior

t for the demarcation of different areas within theas@l zone, e.g

s coastal buffer zones and set backlines. Chapteoviges specification
of activities that may/may not be undertaken irs¢héemarcated coast
areas. Specific operational management procedurdsnvast likely be
specified through Coastal Management Programmes Bstlarine
Management Plans.

Agricultural activities in and
around estuaries, including:

e Livestock grazing

e  Cultivation of crops

e Husbandry involving invasive
alien species (plants or
animals)

Section 6 of the Conservation of Agricultural ResesrActgives the
Minister of Agriculture the power to prescribe casitrmeasures tg
achieve the objectives of the Act which shall beptieah with by land

users to whom they apply. Such control measures bhesn specified i

the Conservation of Agricultural Resources Act Requlei(1984 as
amendedn 1985 & 2001)Ywww.nda.agric.zg/

Where agricultural practices include activities s&ified as a water us|
under Section 21 of the NWhr a listed activity under the El

Regulations $ection 24 of NEM)(e.g. altering the bank of an estuary)

it will require authorisation from DWAF (see abowa)d be subject tq
an EIA.

Part 8 of the NW/also states that a water use may be subject tolAn
(under NEMA).

\

E

Introduction of alien vegetation

Section 6 of the Conservation of Agricultural ResesrActgives the
Minister of Agriculture the power to prescribe caitrmeasures tdg
achieve the objectives of the Act which shall beptieah with by land

users to whom they apply. Such control measures been specified i

the Conservation of Agricultural Resources Act Requlwi(l984 as

amendedn 1985 & 2001) \Wwww.nda.agric.zg/

Section 21 of the NWa&lassifies activities resulting in stream flg
reduction, (e.g. presence of alien vegetation) aster use that require
authorisation from DWA. More details on such dtitg are provided
in Section 21.

Part 8 of the NW/also states that a water use may be subject tolAn
(under NEMA).

W

U

E

Recreational activities (e.g.
boating, swimming, amenities,
footpaths, bird watching etc)

Section 21 of the NWklassifies the use of a water resource
recreational purposes as water use that requireshaigation from
DWAF. DWAF is in the process of drafting Requlasidor recreational
use of water resource - see
www.dwaf.gov.za/Documents/Other/RMP/rwum.asp

Section 32 of the National Health Argquires that every metropolital
and district municipality must ensure that apprepei municipal health

services are effectively and equitably providedhieir respective areas.

This is understood to include water quality monitgri(in terms off
health risks) in water resources (e.g. estuaries)dufor recreational
purposes.

Section 10 of the Seashore Asfcurrently used to control recreation
boating activities in estuaries with powers delegated Provincial
Authorities(this Act will be repealed by the ICMB)

for

-

=

Section 24(4) of NEMAthrough the Off Road Vehicle Regulatior]

[
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ACTIVITIES AND/OR
DEVELOPMENTS

KEY LEGISLATION

(2001, amended 2004) (ww.mcm-deat.gov.za/4x4/regulate the
licensing and control of recreational boat launchisites

Off-road vehicles access in coasta
areas

Section 24(4) of NEM/through theOff-road Vehicle Regulatio(2001
as amended 2004) (www.mcm-deat.gov.za/4¥4kegulates off-road
vehicle access in coastal areas.

Mining (e.g. sand winning,
diamond and titanium)

Section 22 of the Mineral & Petroleum Resource Dmument Act
stipulates that a license is required to obtain fight to mine. If an
application to obtain mining rights is exceptecdg #ipplicant is required
to conduct and EIA (in accordance witkection 24 of NEM)*and needs
to provide an Environmental Management Programmec{ion 38 of

this Ac).

Mariculture activities

See thidarine Living Resources Act

3.2

Water Quantity and Quality (Water supply/demand and waste)

The activities and developments that influence the quantity of freshwater inflow to
estuaries, and those potentially impacting on water quality, are largely governed by DEAT
under the National Environmental Management Act (No. 107 of 1998), and by DWAF under
the National Water Act (No. 36 of 1998) (NWA) and the Water Services Act (No. 108 of
1997).

More recently, proposed legislation such as the National Environmental Management:
Integrated Coastal Bill (2006) (ICMB) and the National Environmental Management: Waste
Management Bill (2006) (WMB), also include sections related to pollution (or water quality)
management. Legislation linked to National Environment Management is administered by
the Department of Environmental Affairs and Tourism. This may, therefore, lead to a
sifuation where both Departments would have concurrent powers to manage pollution (or
water quality) in estuaries. DEAT is currently responsible for the management and confrol
of dumping activities at sea (e.g. dumping of dredge spoil), as governed under the
Dumping at Sea Confrol Act (No. 73 of 1980)

Schedules 4 & 5 of the Constitution of the Republic of South Africa (Act 108 of 1996), also
grant local authorities the power to promulgate legislation (principally in the form of by-
laws) to regulate issues affecting water quantity and/or quality e.g. by-laws regulating
storm water management systems, waste disposal and environmental health services (the
latter is also a requirement under the National Health Act (No. 61 of 2004). It is, however,
understood that such by-laws must be in accordance with nafional and provincial
legislation.

Details on key legislation that are of importance in the management of water quality and
quantity activities and developments are discussed below:

ACTIVITIES AND/OR

DEVELOPMENTS KEY LEGISLATION

Taking water from a wate
resource (surface and groun
water abstraction) or storing
water

Impeding or diverting flow o
water in a watercourse (e.g
inter-basin transfers)

Section 21 of the NWklassifies these activities (largely influenci
dfreshwater flows) as a water use that requires auiadion from DWA,
More details on such activities are provided in t®ec 21. Operational
management procedures and actions are typicallycipd in the

individual License Agreements. Operational manag#mprocedures andl

.actions are typically specified in the individuaténse Agreements

9
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ACTIVITIES AND/OR

KEY LEGISLATION

Activities resulting in stream Under Section 39 of the NWADWAF has promulgatedseneral

DEVELOPMENTS
flow reduction (e.0.
afforestation, cultivated lang

and alien vegetation)

Authorisation (2004) in terms of which certain activities, clagsif as
| water a use, exempts a water user from applying foricense
(www.dwaf.gov.za/Documepts

Irrigating land with wastewater
generated through an industrie
activity or a water treatmen
works

| Part 8 of the NW/also states that a water use may be subject tolan
t (under NEMA).

Section 12 of the Water Services fequires Water Services Authoritig

(Municipalities) to prepareé/Nater Services Plan@WSP) as part of IDPY.

Modifying atmospherig
precipitation
Power generation  activity

altering the flow regime of &
water resource

Details on the content of WSP are provide&éttion 13 of the Act

A

Water services (or supply)

E

PS

Discharging waste or wate

containing waste (e.g
municipal and industrial
wastewater, contaminate
storm water runoff,

contaminated river runoff du
to e.g. inappropriate catchmer
practices)

The EIA Regulations promulgated under NEM@Government Notice Ng.

. R, 386 of 2006 (Activity No. 25) requires the perfance of a Basi
Assessment ‘for the expansion of or changes siimgifacilities for anyj
g process or activity, which requires an amendmeraroéxisting permit of
license or a new permit or license in terms of llegisn governing the
| release of emissions, pollution, effluent’.

tThe EIA Regulations promulgated under NENGovernment Notice NQg.

R, 387 of 2006 require the performance of Scoping &IA for the

Disposing of waste in a manng
that may detrimentally impac
on a water resource (e.g
littering, solid waste dumping
and septic and conservanc
tank seepage, marin
aquaculture waste)

2lconstruction of facilities or infrastructure, inaing associated structure
t or infrastructure, for any process or activity whichquires a permit of
.license in terms of legislation governing the gemien or release of
emissions, pollution, effluent or waste and whichnat identified in
V_Government Notice No. R. 386 of 2006.

e
Section 21 of the NWalassifies these activities (largely influenci

Disposing in any manner wate
that contains waste from, @

that has been heated in, any

industrial or power-generatior
process (e.g. industria
wastewater or contaminate
storm water runoff originating
from an industrial area)

freshwater flows) as a water use that requires auiadion from DWA,
More details on such activities are provided in t®ec 21. Operational
management procedures and actions are typicallycifpd in the
individual License Agreements.

Under Section 39 of the NWADWAF has promulgatedseneral
Authorisation (2004) in terms of which certain activities, classifias
water uses, exempts a water user from applying fimease.

'Part 8 of the NW/also states that a water use may be subject tolAn
" (under NEMA).

Section 7 of the Water Services fegulates industrial use of water, bo
l'in terms of use and disposal of effluent (possilvierlap with section 2]
dof the NWA)

Chapter 8 of the Coastal Management dgéals with Marine and Coastg
Pollution Control, specifically addressing ‘Dischargof Effluent into
coastal waters’. The Bill does recognise DWAF'srent involvement in
such matter and proposes that such activities beagement and contrg
in collaboration with DWAF.

Pollution in commercial Ports is governed under thational PortsAct
Regulations for the Harbours of South Africa andutBoWest Africal

9

E

th

1

(Government Notice R 562 of 1982 (as amended) issnedr the South
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3.3

ACTIVITIES AND/OR
DEVELOPMENTS

KEY LEGISLATION

African Transport Services Act (No. 65 of 1981) riemia force (in so far,
as they are not inconsistent with the new Act) wartiended or repeale
under the new Act. Any reference in the regulation®arbour’ must bej
interpreted to mean ‘port’.

j=n

This MLRA governs pollution matters in fishing harbours, .eLgaiplek
(Berg Estuary)._The MLRA - General Regulatid@overnment Noticq
R1111 in Government Gazette 19205 of 2 Septemi®& -18s amended
stipulates specific requirements in this regardg.eRegulation 87
stipulates that all waste, except biodegradable bBboll waste, generated
on a ship, must be taken back to the harbour andiisposed of at sea.

spoil)

Dumping of waste (e.g. dredge

This Dumping at Sea Control A¢as amendedn 1995) provides for th¢
control of dumping of substances in the sea (inolydstuaries). As peyr
the London Convention, Schedule 1 stipulates ‘PiitddbSubstances’
including organohalogens, mercury, persistent ptastand high-leve
radioactive waste. Schedule 2 refers to ‘RestriGetistances’, including
arsenic, lead, cyanides, fluorides, scrap metal aminunition. Under the

Act, dumping requires a permit from DEAT, usuallybject to
environmental investigations. The dumping of ampstance nof
mentioned in Schedules 1 and 2. ( to be repeald@l#B) (see below)

Chapter 8 of the Coastal Management ldéals with Marine and Coastdl
Pollution Control, specifically addressing ‘Incingi@n and Dumping af

sea.

Qil spills at sea

Pollution matter linked to oil spills at sea is prarily governed under th
Marine Pollution (Control and Civil Liability) Act.

U

Ballast water discharges

Details available from DEAT (Chief Directorate: Mae and Coastal
Management)

Exploitation of Living Marine Resources

The protection and managem

ent of South Africa’s living marine resources are primarily the

responsibility of DEAT (specifically DEAT's Chief Directorate: Marine and coastal
Management) under the Marine Living Resources Act (No. 18 of 1998) (the “MLRA"):

ACTIVITIES AND/OR
DEVELOPMENTS

KEY LEGISLATION

Commercial fishing activities (e.g| This MLRA (asamendecin 2000) governs pollution matters related
landing, transportation, delivery | to the exploitation of marine living resources. &fie requirements
and processing, aquarium trade, | &€ stipulated in the MLRA - General Regulatiof@Sovernment

curio trade, traditional medicine
and medical research)

Notice R1111 in Government Gazette 19205 of 2 Septet®98 -
as amended).

Line fishing (commercial,
subsistence & recreational)

Specific requirements linked to recreational fighare stipulated in|
the Recreational Fishing Information Brochure(www.mcm-

Net fishing — commercial (e.g. gill deat.gov.za/recreational/index.hjml
nets, beach seine-nets and fyke

nets)

Net fishing - subsistence (e.g.

beach seine-nets, gill nets, set nets,

drift nets and stake nets)

Legistation
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ACTIVITIES AND/OR
DEVELOPMENTS

KEY LEGISLATION

Cast-net fishing — recreational
(fish and invertebrate species)

Collection of shellfish, bait and
other invertebrate species
(commercial, subsistence &
recreational)

Traditional fish traps

Hobby aquarium collection (e.g.
exploitation of seahorses and pip
fish)

Harvesting of estuarine vegetatio
(e.g. mangroves and reeds)

Introduction of alien species (e.g.
fish and invertebrates)

Extraction of peat

Biological pest control

Mariculture (including genetically
modified organisms)

Section 18 and 27 of the MLR(@s amendedin 2000) governg

orderly control and development of mariculture gittes (including
pollution matters). Specific requirements are dtped in the_ MLRA|
— General ReqgulationgGovernment Notice R1111 in Governm

Gazette 19205 of 2 September 1998 - as amended).

bnt
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| 4. Best Practice Guides and/or Guideline Documents

Several Best Practice Guides or Guideline documents are available to assist with the
implementation of Legislation linked to the management and control of activities and
developments posing a potential threat to estuaries. Some of the most important and
useful documents are highlighted here.

Setting Resource Objectives and Ecological Wateg&eements (Chapter 3 of NWA)

The Water Resource Protection Policy (under this NWA) provides detailed guidelines and
procedures for the Classification (i.e. predefined health status) and the setfting of Resource
Quality Objectives for the protection of aquatic ecosystems (including objectives for water
quantity, water quality, habitat integrity and biofic integrity). For estuaries these methods
are provided in Determination of Ecological Water Requirements for Estuaries — Version 2
(2004) including Appendices (2004). Proposed updates to the data measurement and
moniforing programme requirements are also available in a Water Research Commission
Report.

Management of Sensitive Areas (Environment Consdiva Act)

Regulations on Sensitive Coastal Areas promulgated under this Act remains in force untfil
replaced with new regulations under NEMA. Currently a useful management tool to
provide a management tool that can assist authorities and applicants in meeting the
requirements of the SCA regulations the Guidelines for the Control and Management of
Activities in Sensitive Coastal Areas that include (http://sacoast.uwc.ac.za/publications/):

=  Guideline 1: The Control of Activities in Sensitive Coastal Areas

=  Guideline 2: Guidelines and definitions

=  Guideline 3: Legal aspects, requirements and procedures

=  Guideline 4: Pro forma Environmental Impact Questionnaire/Report

Environmental Impact Assessments (Section 24 of NEM

In order to assist potential applicants, environmental assessment practitioners, and
interested and affected parties to understand what is required of them in terms of the EIA
Regulations (2006), what their rights are and/or what their roles may be, DEAT is in the
process of preparing a series of national guideline documents. National guidelines already
available in draft format include (Amanda Britz, DEAT, pers comm.):

= Guideline 3: General guide to the EIA Regulations

=  Guideline 4: Public participation

= Guideline 5: Assessment of alternatives and impacts

» Guideline é: Environmental management frameworks.

An Integrated Environmental Management (IEM) series (not guidelines) are also available:
www.environment.gov.za/services/documents/publications/eia info series 24062003.html.

Legistation
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A series of guidelines related to environmental assessment and management (2005) have
also been published by the Provincial Department of Environmental Affairs & Development
Planning, Western Cape of which the overall purpose is fo improve the efficiency,
effectiveness and quality of environmental assessment and management processes.

These include (www.capegateway.gov.za/eng/your gov/3576/pubs/quides/G):

=  Guideline for determining the scope of specialist involvement in EIA processes

=  Guideline for the review of specidalist input in EIA processes

=  Guideline for involving biodiversity specialists in EIA processes

=  Guideline for involving hydro-geologists in EIA processes

=  Guideline for involving visual and aesthetic specialists in EIA processes

=  Guideline for involving heritage specialists in EIA processes

=  Guideline for involving economists in EIA processes

= Guideline for Environmental Management Plans.

More recently the Provincial Department of Environmental Affairs & Development Planning,
Western Cape also published a series of draft guidelines for comment in terms of the
requirements  of  the new  EIA  Regulations (2006). These  include
(www.capegateway.gov.za/eng/your gov/3576/pubs/guides/D):

=  Guideline on Public Participation

=  Guideline on Transitional Arangements

=  Guideline on Alternatives

=  Guideline on Exemption Applications

=  Guideline on Appeals

=  Guideline on the interpretation of the Listed activities

=  Generic Best Management Practise Guidelines for Aquaculture Development and
Operation in the Western Cape.

In addition, the Provincial Depart Environment Affairs & Development Planning, Western
Cape has also developed Guidelines for Resort Developments (2005) addressing resort
developments in the rural areas of the Western Cape, outside the edges of urban areas
and within sensifive areas on the urban fringes
(www.capegateway.gov.za/eng/your gov/3576/pubs/quides/G).

A Manual for the Application of Bioregional Planning in the Western Cape Province
(www.capegateway.gov.za/eng/your_gov/3576/pubs/quides/M) are also available,
setting out planning guidelines for local and provincial government on the preparation of
Integrated Development Plans, Spatial Development Frameworks and Spatial
Development Plans in order to contribute fo the creation of a safer environment and to
protect, enhance and promote the total environment for the opfimal development of the
people.

Another document of relevance to estuarine management is the Western Cape Provincial
Spatial Development Framework (“WCPSDF”) of 2005 that was commissioned by the
DEADP (www.capegateway.gov.za/eng/pubs/guides/W/120505). The WCPSDF is a policy
document, therefore it does not create (or take away) any rights to use land. Like all
guidelines, the WCPSDF must not be applied rigidly but rather, in a manner that takes
account of the particular circumstances of each case.

Legistation
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NOTE:

The provincial government is currently in the prose of drafting an integrated planning, environmertand
heritage law (currently in a draft Bill format) thatvill facilitate sustainable development in a variety ways,
including by requiring the Province to develop, andkgularly update, a provincial policy and spatial
framework to guide decision-makers. The WCPSDF will the first such spatial framework once the Bill is
passed and becomes a provincial Act, and the WCPSDH thiétn have to be updated and applied ir
accordance with the provisions of the new statute. the interim, the WCPSDF will be adopted as a strugtu
plan in terms of the Land Use Planning Ordinancel(UPO”). A structure plan is intended to guide anyen
making a decision under LUPO, particularly when deteining whether or not a proposed development i
desirable. The role of the WCPSDF will therefore be provide guidelines to help decision-makers undg
LUPO to determine the desirability of a proposedvdmpment by considering whether or not it is sobal
economically and ecologically sustainable (Nichol&sith, pers. comm.).

- U7

The WCPSDF deals both with issues that are explicilpatial (for example, where future residential
developments should be located), and with issue$ kti@ve not to date in South Africa been viewed astpar
spatial policy but which have significant spatial pacts (for example, recycling of waste, or limitircgrbon
emissions). The scope of the WCPSDF is thus broatian traditionally associated with land use planning

In this regard, it is necessary to refer to the et judgment in the High Court of South Africa (Capef Good
Hope Provincial Division) in SLC Property Group (Pty.td and Longlands Holdings (Pty) Ltd v The Minist
of Environmental Affairs and Economic Development (Wes Cape) and The Municipality of Stellenbosch.

In this matter, the Court dealt specifically with th&/CPSDF, and held that it is clear that the WCPSDF is a
policy document and therefore merely a guideline wihihas to be implemented within the bounds of the
powers conferred on the Province by statute.

The Court refers to the following dictum by Harms JAegarding the use of policy (the WCPSDF in the
present case):

“I prefer to begin by stating the obvious, nhamelgat laws, regulations and rules are legislative ingnents,
whereas policy determinations are not. As a mattéisound government, in order to bind the public, lmy
should normally be reflected in such instrumentsPolicy determinations cannot override, amend or e
conflict with laws (including subordinate legislatign Otherwise the separation between Legislature an
Executive will disappear... In this case, howeverséems that the provincial legislature intended teate
policy determinations to the level of subordinatgislation...” (Emphasis supplied).

o

Waste & Water Quality Management (Section 21 of NWA

To assist applicants in the authorisation process under Section 21 of the NWA, DWAF has
compiled a manual, Water Use Authorisation Process for Individual Applications
(www.dwaf.gov.za/Documents/) describing the administrative procedures and parties to
be involved at different stages of the authorisation process.

With particular reference to the disposal of wastewater derived from land, DWAF published
their Operational Policy for the Disposal of Land-derived Water containing Waste to the
Marine Environment of South Africa, 2004, which also includes a Best Practice Guide and
Appendices (www.dwaf.gov.za/Documents/).

The South African Water Quality Guidelines for Coastal Marine Waters provide guidelines
for the following uses of coastal waters (DWAF, 1995):

=  Natural Environment

= Recreational Use

= |ndustrial use

=  Mariculture.
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In terms of management of urban storm water runoff, DWAF produced a number of
guideline documents, including (www.dwaf.gov.za/Documents/):

= A framework for implementing non-point source management under the National
Water Act (Pegram et al, 1999)

= A guide to non-point source assessment (Pegram & Gdrgens, 2001)
=  Guidelines for human settlement planning and design - The Red Book (CSIR, 2001)

*  Managing the Water Quality Effects of Settlements (more guidelines can be obtained
http://www.dwaf.gov.za/Projects/Dense/)

In terms of waste management, DWAF has also published document specifying minimum
requirements and guidelines for (www.dwaf.gov.za/Dir WQM/docsFrame.htm):

=  Waste Disposal by Landfill, 1998
=  Monitoring of a Waste Management Facility, 1998
»  Sludge disposal guidelines, 2006.

DWAF is also in the process of developing a Strateqgy for a Waste Discharge Charge System,
2003 (www.dwaf.gov.za/Documents/). The aim here is to a) Promote the sustainable
development and efficient use of water resources, b) Promote the internalisation of
environmental costs by impactors and c) Recover some of the costs of managing water
quality.

Dumping of Dredged Material (Dumping at Seas conitéct)

Guidelines on pollutant limits in dredge spoil has been provided by DEAT, linked to the
dumping of dredged Material Guidelines for the management of dredge spoil in South
African waters (unpublished document, DEAT).

Qil Pollution (Marine Pollution [Control and Civil Liability] Act)

Coastal Oil Spill Contingency Plans, details the actions to be taken when there is a threat
of oil impacting the shore line or an impact has occurred and local authorities in coastal
regions play an important role in the execution of such plans and their tasks are detailed in
the documents. These coastal plans are being re-drafted and it is important that local
authorities clarify their responsibilities in this regard.
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Water Services Plans (Sections 12 & 13 of Waten®&rrs Act)

Guidelines on sanitatfion systems, as part of Water Services Planning under Section 12 & 13
of the Water Service Act., are discussed in (www.dwaf.gov.za/Documents/):

=  Strategic Framework for Water Services, 2003

=  Managing the water quality effects of sefflements (more guidelines can be obtained
http://www.dwaf.gov.za/Projects/Dense/)

Off- road Vehicle Activities in Coastal Area (Seati 24[4] of NEMA)

Off Road Vehicle Regulation Guidelines, 2004 (www.mcm-deat.gov.za/4x4/) has been
prepared by DEAT and can be accessed to assist with the implementation of the Off Road
Vehicle Regulations promulgated under Section 24(4) of NEMA.
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RELEVANCE*
YEAR|NATIONAL LEGISLATION LEAD AGENT SHORT DESCRIPTION
OBJ L&D WQQ ELR
2006 National Environmental Management: Integratd@EAT See main document X .
Coastal Management Bill (Marine & Coastal Management)
2006 National Enqunmental Management: Waste DEAT See main document .
Management Bill
2005 | National Ports Act (No. 12 of 2005) ggﬁgr;mutehn;rﬁ;-[ﬁg;?on and National See main document X
To reform the law regulating air quality in ordes protect the
environment by providing reasonable measures fempttevention
of pollution and ecological degradation and for seng
2004 National environmental Management: Air DEAT ecologically sustainable development while pronpfirstifiable X
Pollution Act (No. 39 of 2004) economic and social development; to provide forameatl norms
and standards regulating air quality monitoring, neement and
control by all spheres of government; for spediicquality
measures
National Environmental Management: .
2004 Biodiversity Act (Act 10 of 2004) DEAT See main document X X X X
2004 | National Health Act (No. 61 of 2004) gftlﬁggttiids tf?olzqrog'er;g?:n?:r?t Ia(f)(I:—la(l_aIth See main document X
National Environmental Management: Protecte .
2003 Areas Act (Act 57 of 2003) BEAT See main document X X X X
To provide for an integrated and co-ordinated disasnanagement
policy that focuses on preventing or reducing tisk of disasters,
. - : mitigating the severity of disasters, emergencyaredness, rapid
2002 | Disaster Management Act (No. 57 of 2002) Qg;;snﬁgj‘ngsﬁzzdp?gs? dgﬁtb inet membeermd effective response to disasters and post-disastovery; the X X
9 Y establishment of national, provincial and municipéaster
management centres; disaster management voluntaeds;
matters incidental thereto.
Mineral and Petroleum Resources Developme . :
2002 Act (No. 28 of 2002) rH)epartment of Minerals and Energy See main document X
Local Government: Municipal Systems Act (A .
2000 |32 of 2000) tgge::;rrneen;tof Provincial and Local See main document X X X X
1999 | World Heritage Convention Act (Act 49 of 1999)EAT See main document X X X X
National Heritage Resources Act (Act 25 of | DEAT (through South African Heritage .
1999 1999) Resources Agency (SAHRA) See main document X X X X
1998 | Local Government Municipal Structures Act (NDepartment of Provincial and Local The Constitatestablishes three categories of municipalitigssT  x X X X
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RELEVANCE*
YEAR | NATIONAL LEGISLATION LEAD AGENT SHORT DESCRIPTION
OBJ L&D WQQ ELR
117 of 1998, amended by Act 33 of 2000) Government Act elaborates on the categorisation of municipeditas defined b
the Constitution. It provides for “the establishrhef municipalities
in accordance with the requirements relating toegatries and
types of municipality; to establish criteria fortdemining the
category of municipality in an area” and other régal matters. This
Act includes chapters on the categories and typesumicipalities;
the establishment of municipalities and the fumtiand powers of
municipalities (Glazewski 2000)
1998 lilg;ngr;allg%ré\)nronmental Management Act (ACtDEAT See main document X X X X
Sets out to reform the law on veld and forest apkals certain
1998 National Veld and Forest Fire Act (No. 101 of DWAE provisions of the Forest Act of 1984. It providesrhatters relating .
1998) to fire protection, and fighting, offences and péra and
enforcement.
1998 | Marine Living Resources Act (Act 18 of 1998] DEAT (Chief Directorate: Marine & See main document X X
Coastal Management)
1998 | National Water Act (Act 36 of 1998) DWAF Sasm™ocument X X X X
- . ) To provide for the control of merchant shipping andtters related
1998 Merchar_]t Shipping Mandatory Ships Routing to rgcording, registering and licensing of sphpipa%ezy of ships; X
Regulations :
wrecks and salvage and offences and penalties.
1998 | National Forests Act (No. 84 of 1998) DWAF Baé document X
1997 | Water Services Act (No. 108 of 1997) DWAF ns®Ep document X X
1996 | The Constitution (Act 108 of 1996) National’&oment See main document X
The Act provides for the salvage of certain vessetsfor the
application of the International Convention on Saje, 1989, to SA
1996 | Wreck Salvage Act (No. 94 of 1996) waters and for the repeal or amendment of cersaictions of the X X
Merchant Shipping Act (1951)
Local Government Transition Second Department of Provincial and Local
1996 | Amendment Act (Act 97 of 1996) See main document X X
Government
Tourism Act (No. 72 of 1993, as amended in
1995 1996 & 2000) DEAT X X
1995 | Development Facilitation Act (Act 67 of 1995 Department of Provincial and Local See main document X X X X
Government

Legistation
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LEAD AGENT

SHORT DESCRIPTION

RELEVANCE*

OBJ

L&D

wQQ

ELR

1994

Maritime Zone Act (No. 15 of 1994)

The Act provides for the maritime zones of the BRkpue.g.
internal waters, territorial waters, contiguous zn maritime
cultural zone, exclusive economic zone, contineshalf); and to
provide for matters relating to installations, mtame casualtie
and self-defence.

D>

1993

Local Government Transition Act (No. 209 of
1993)

Department of Provincial and Local
Government

To provide for revised interim measures with a viewpromoting
the restructuring of local government, and for tharpose to
provide for t he establishment of Provincial Contess for Loca
Government in respect of the various provinces

1989

Environmental Conservation Act (No. 73 of
1989)

DEAT

See main document

1988

Sea Fisheries Act 12 of 1988

DEAT (Chief Directorate: Marine &
Coastal management)

Defines “sea” to mean “the water and the bed of thea ..
including the sea-shore and the water and the Wfed tidal river,
tidal lagoon ... and includes the internal watersereéd to in
section 3 of the Maritime Zones Act: Provided thmthe case o
rivers and lagoons, internal waters shall only indé tidal rivers
and tidal lagoons”. The Sea Fisheries Act usesstimae definition
for “tidal lagoon” and “tidal river” as those usedn the Sea-shor
Act.

Along certain sections of our coast, marine ressriave bee
proclaimed under this Act. Marine reserves mayudel inter-tidal
and sub-tidal areas. While some marine reserve® peoclaimed
to protect commercially important species such @skrlobster o
abalone, others prohibited certain activities, suah boat angling
or spear fishing. In a few, all marine life is pected.

Part IX of this Act was replaced by the MARINE IN@

f

>

RESOURCES ACT, with the exception of some proegision

regulating control over the collection and remowaélaquatic plants
and shells.

1986

International Convention for Prevention of
Pollution from Ships Act (No. 2 of 1986)

Department of Transport

This Act gives legal effect to MARPOL in Southcafrias well as

Annex | (regulations on oil) and Annex Il (reguéats on noxiou
liquid substances in bulk) of the Convention.

>

1983

Conservation of Agricultural Resources Act (N
43 of 1983)

(bepartment of Agriculture

See main document

1981

Marine Traffic Act (No. 2 of 1981)

Departmehfransport.

The act sets out to regulate marine traffic in 8% and to provid

for matters such as regulating ships traffic an@ trstopping o
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RELEVANCE*
YEAR | NATIONAL LEGISLATION LEAD AGENT SHORT DESCRIPTION
OBJ L&D WQQ ELR
anchoring of ships outside fishing harbours and #irking and
abandoning of ships.
Marine Pollution (Control and Civil Liability) | Department of Transport (prevention) an, .
1981 | Act (No. 6 of 1981) DEAT (combating) See main document X
1980 | Dumping at Sea Control Act (No.73 of 1980 ggﬁ;;ﬁ&gag:sg@te' Marine & To be repealed by Integrated Coastal Bill (see &hov X
Makes provision for the rationalisation of certaiActs of]
Parliament which are administered by the DEAT (eSga-Shore
. . o j Act and Dumping at Sea Control Act), by amendiras¢hacts and
1977 Epllgg;\;nental Laws Rationalization Act (No. 51 by extending their application to certain areas erhiat present X X
form part of the national territory of the Republlout where other
laws applied, such as Transkei, Bophuthatswanad¥ge@iskei anc
other previously self-governing territories suchkaga-Zulu.
Sets requirements for the approval and installatidrstorm wate!
National Buildings Regulations and Building drains. These regulations must be read togethén wie Soutk
1977 | Standards African Bureau of Standard’s code of practice, Whiglso lays X X X
Act (No. 103 of 1977) down detailed requirements for the design of steaer drainage
systems.
The National Parks Act provides for the establishivef National
. Parks. National Park status establishes the strehgdaim to
1976 | National Parks Act (No. 57 of 1976) permanent protection that is possible. Areas abaweé below the X X X X
intertidal zone may be included in a National Park.
This law (rarely used since enactment) provides fibie
establishment of Lake Areas (which include tidgoans or tidal
rivers) and the opening and closing of the moutla ¢itial lagoon
1975 | Lake Areas Development Act (No. 39 of 1975) ABW or a tidal river in a declared lake area. The effeeness of this la X X X X
is questionable, as only two such areas have bemrigimed unde
it. Those Lake Areas are managed by the SANP Hyeviof
provisions in the National Parks Act
The Port Health Service is responsible for the preion of
quarantinable diseases in the country). These sesvare rendered
at sanitary airports (Johannesburg, Cape Town andrbdan
1974 Ilné(;zr;ational Health Regulations Act (No. 28 OfNationaI Ports Authority (NPA) international airports) and approved ports. X
The Act also requires that every seaport must lwwiged with a
system for the removal and disposal of excremeefuse
wastewater, condemned food and other matter dangeimhealth.
1973 Sea Bird and Seal Protection Act (No. 46 of DEAT (Marine & Coastal Management) This Acts governs the protection gnd control of ¢hpture, killing .
12973) and products produced from seabirds and seals.
1973 | Hazardous Substances Act (No. 15 of 1973) irapat of Health and Welfare This Act provides floe control of substances which may cause X
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RELEVANCE*
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L&D | WQQ
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injury or ill health to, or death, of human beingg reason of thei
toxic, carosive, irritant, strongly sensitizing or flammabhature
To provide for the prohibition and control of thenportation,
manufacture, sale, use, operation, application, ification,
disposal or dumping of such substances and products

1972

Foodstuffs, Cosmetics and Disinfectant
Act (No. 54 of 1972)

Department of Health and Welfare

In South Africa standards (i.e. concentration lsndf constituent!
required by law) specifying the limits of chemicand
microbiological constituents in the flesh of diffat marine
organisms used for human consumption are coverederuthe
Foodstuffs, Cosmetics and Disinfectants Act (Noo54972) and
are listed in two regulations, i.e.:

* Regulation - Marine food, 2 November 1973 (re Baalegical

contamination)
* Regulations related to metals and foodstuffs, 3eaiper 1994.

o

1967

Physical Planning Act (No. 88 of 1967)

Department of Provincial and Local
Government

The Act provides for Guide Plans that could inflcerthe plannin
and location of storm water drains.

)

1951

Merchant Shipping Act (No. 57 of 1951)

Departhof Transport

Towards preventing oil pollutionsea

1935

Seashore Act (No. 21 of 1935)

DEAT

See mainndent

OBJ: Setting Resource Objectives; L&D: Land-usd hrirastructure Development; WQQ: Water Quantitg ajuality; ELR: Exploitation of Living Resources
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