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4.3 
ERF 33, 46 BROADWAY, FISHERHAVEN, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: WRAP 
PROJECT OFFICE ON BEHALF OF JURDEN SCHUURMAN 
 
33 HFH (5188/2026) 
H Olivier (028) 313 8900 Hermanus Administration 
28 July 2026 

 
1. EXECUTIVE SUMMARY 

 
An application has been received 3 March 2026 from WRAP Project Office on behalf 
of Jurden Schuurman on Erf 33, Fisherhaven in terms of Section 16(2)(f) of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 2020 
for the removal of restrictive title deed conditions E.4.(a), E.4.(b) and E.4.(d) as 
contained in Title Deed T14163/2026 of the property, that limits the development of 
the property to apartments, that has restrictive building lines and that does not allow 
subdivision. 

 
The restrictive title deed conditions read as follows: 

 
“E. SUBJECT FURTHER to the following special conditions in Deed of Transfer Number 11717/1975 

imposed by the Administrator of the Province of the Cape of Good Hope in terms of Ordinance 33 
of 1934 when approving of the establishment of Fisherhaven Township, namely: 

 
4. This erf shall be subject to the following further conditions, provided especially that where in 

the opinion of the Administrator, after consultation with the Townships Board and the Local 
Authority, it is expedient that the restriction in any such condition should at any time be 
suspended or relaxed, he may authorise the necessary suspension or relaxation, subject to 
compliance with such conditions as he may impose: 

 
(a) It shall not be subdivided; 

 
(b) It shall be used only for the purpose of erecting thereon a building designed for use as 

residential flats together with such outbuildings as are ordinarily required to be used 
therewith;  

 
(c) ……….. 

 
(d) No building or structure or any portion thereof except boundary walls or fences shall be 

erected nearer than 4,72 metres to the street line which forms a boundary common to any 
adjoining erf, provided that with the consent of the Local Authority, an outbuilding not 
exceeding 3,05 metres in height measured from the floor to the wall plate may be erected 
within the above prescribed rear space and within the above prescribed lateral space for 
a distance of 9,45 metres reckoned from the rear boundary. On consolidation of any two 
or more erven this condition shall apply to the consolidated area as one erf.” 

 
The Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Zoning Map is attached as Annexure C.  The Title Deed is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The subject property is situated along Broadway next to the Bot River Lagoon.  The 
property measures 1774m² in extent.  The property is zoned Residential Zone 1: Single 
Residential and is currently vacant. 

 
The current owner intends to develop a dwelling on the subject property.  The property 
is held by Title Deed no.  T14163/2026, which contains a restrictive condition that only 
flats may be constructed on the property.  The property owner is applying to remove 
such restrictive condition and the conditions prohibiting subdivision and more 
restrictive building lines than stipulated by the Overstrand Municipality Land Use 
Scheme.  

 
The owner has thus appointed a professional town planner to apply for the removal of 
the restrictive Title Deed conditions to accommodate the new dwelling.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 

THE MOTIVATION FOR THE APPLICATION IS SUMMARISED AS FOLLOWS: 
 

❖ The new owner wants to develop a dwelling. 
❖ The subject property is currently vacant and not being utilized. 
❖ The restrictive conditions are not appropriate anymore. 
❖ The title deed restriction that the property may not be subdivided restrict 

development more than the existing densification guidelines.  
❖ The Title Deed restrictions are inconsistent with the current zoning provisions. 
❖ The condition that only flats may be constructed on the property was imposed in 

1975, and this was the only form of land use control at that stage to prevent other 
types of unwanted development. 

❖ No residential flats have been developed in the surrounding area, and the title deed 
put the property at odds with its Residential Zone 1 zoning. 

❖ The title deed building line is not in line with the Land Use Scheme, and the Land 
use Scheme provides sufficient control to ensure orderly development.  

❖ The municipal planning legislation provides clear and comprehensive framework 
to assess subdivision.  The prohibition of subdivision is therefore no longer 
necessary. 

❖ The property is connected to existing Municipal services. 
❖ Access to the site can be obtained from Riverside Street or Broadway Street. 
❖ The property falls within an EMOZ area.  The development of the site will be in line 

with its zoning and therefore remains consistent with the intent of the overlay zone. 
❖ The property is situated in an HPOZ Landscape of Very High Natural Scenic and 

Heritage Significance.  Any development will be in line with zoning provisions, the 
overlay zone and development controls, and will not undermine the objectives of 
the overlay. 

❖ The proposal is not in conflict with the Overstrand Municipality Spatial 
Development Framework, 2020. 

❖ The application will ensure that development on the site will be compatible with 
surrounding uses, which are mostly single residential dwellings. 

❖ External engineering services will not be impacted. 
❖ The application will not have a negative impact on traffic. 
❖ The application will not impact views, sunlight or have a negative impact on the 

character of this area. 
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PLANNING PRINCIPLES: 
 

❖ Spatial Justice 
The restrictive conditions place unreasonable restrictions on the property to not be 
utilized in line with its zoning and the prevailing planning framework, and the 
removal of the conditions will promote equitable access to development. 

 
❖ Spatial Sustainability and Efficiency 

The removal of the restrictive conditions will support efficient land utilization, 
reduce regulatory duplication, and ensure alignment between zoning provisions 
and land use control. 

 
❖ Spatial Resilience 

Removing the prescriptive requirements will introduce appropriate flexibility by 
allowing the property to respond to the changing circumstances.  This supports 
long term adoptability.   

 
❖ Good Administration 

The Municipality followed a goof public participation process. 
 

EVALUATION IN TERMS OF SECTION 39.(5)(A) - (F) OF THE BY-LAW IS AS FOLLOWS: 
 

The financial or other value of the rights: 
 

No person or entity will be affected financially by the removal of these restrictive title 
deed conditions. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
No person is personally benefitting from these conditions as it is only restricting the 
owners. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The owners will benefit from the removal of the restrictive conditions as it will allow 
them to utilise the property in accordance with the current zoning.  

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
The restrictive conditions do not provide social benefits.  

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
There is no specific beneficiary of these conditions, and no person or entity will be 
affected if this is removed. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 2 April 2026 8 May 2026 

Gazette Yes 2 April 2026 8 May 2026 

E-mail notices & site notice Yes 2 April 2026 8 May 2026 

Internal departments Yes 2 April 2026 8 May 2026 

Ward councillor Yes 2 April 2026 8 May 2026 

Total comments ONE (1)  

Total letters of support NONE  

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 08/04/2026 No objection.   

Fire Services 13/04/2026 No objection. 

Engineering Services 07/05/2026 See Annexure F. 

Municipal Environmental 
Division 

25/05/2026 See Annexure G. 

Telkom 08/04/2026 See Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was duly advertised in the local newspaper and Government Gazette.  
Registered letters were also sent out to all owners of Fisherhaven and the Fisherhaven 
Ratepayers Association.  A notice board was also placed on-site by the applicant’s 
consultant. 

 
In the public participation process one (1) letter of objection and one (1) letter of 
support were received. 
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OBJECTION 
 

 A Berrill  
 

The applicant was provided with an opportunity to respond to the objection received.  
The objection letter is attached as Annexure E and the applicant’s response is attached 
as Annexure F respectively. 

 
The objection, the applicant’s reply and the Municipal Town Planner’s response 
thereon can be summarized as follows: 

 
 OBJECTION  

 
“We object to the removal of restrictive condition 4 (d) for the following reasons: 

 
Condition 4 (d) relates to building lines, and the restrictive condition is present in all title deeds in the area. 
Fisherhaven has therefore developed in the way it has due to these building lines. 

 
The applicant’s property is therefore not onerously affected by such and the lifting of such, and the 
reliance on lesser local authorities building lines potentially may have an onerous result on the neighbour’s 
property, and the look and feel of the area. 

 
We are cognisant that this objection may delay the process, which is not our intention as we encourage 
the owner to develop their site, however for the removal/relaxation of building line restrictions, we would 
require sight of the plans before commenting. 

 
As stated before. Whilst this is effectively an objection, we totally support and encourage the development 
of the site, and you are welcome to contact the writer who will assist wherever possible to facilitate a 
positive outcome for both parties.” 

 
APPLICANT’S RESPONSE 

 
The concern raised relate to the potential impact the removal of the restrictive building 
line condition may have on the established character, spatial form, and visual 
appearance of Fisherhaven. 

 
This application is not for building plan or building line encroachments approvals, only 
to remove title deed restrictions in the Title Deed that duplicate and conflict with the 
Land Use Scheme. 

 
The development controls in the Land Use Scheme are intended to control and 
regulate development on Residential Zone 1 erven that protects adjoining properties 
and maintain the neighbourhood character.  The removal will not result in unrestricted 
development rights or the automatic relaxation of building lines. 

 
The Municipality’s statutory planning controls now fulfil the regulatory function. 

 
Any future proposals or building plan that may seek departures from the parameters 
will have to apply and will be subject to a public participation process.  Adjacent 
property owners would thus be able to comment on such proposals before any 
approval. 
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The objection is noted but sufficient planning controls remain in place to ensure orderly 
and contextually appropriate development on the property.  The removal of the 
condition is considered justified, reasonable and consistent with the motivations in the 
application. 

 
TOWN PLANNER’S RESPONSE 

 
The objection and applicant’s response is noted. 

 
The applicant is correct in that the development controls in the Title Deeds were only 
inserted in the Title Deeds as there were now other form of development controls in 
Fisherhaven when it was established. 

 
In 1985 the first Zoning Scheme was approved with development parameters, and it 
was replaced over the years, and the latest applicable building controls is the 
Overstrand Land Use Scheme updated in 2020.   

 
Over the years many Title Deed conditions have been removed from Title Deeds from 
properties with various zonings and different parameters, to align it with the more 
modern parameters of the Land Use Scheme.  Every application must however be 
evaluated on its own merits.  

 
The objector’s opinion that the removal of the restrictive condition stipulating specific 
building lines will have a negative impact on the character of the area, will be discussed 
in detail under the Evaluation heading in this report. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to paragraph 7 above.  

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The proposed development will not further perpetuate historic spatial imbalances 
as it is situated on an erf as per the establishment of Fisherhaven Township.   
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Spatial sustainability 
The application will allow the property to be developed in line with the 
development parameters of its current zoning and is therefore considered 
spatially sustainable. 

 
Efficiency 
There is a conflict between the development rights of the property in the 
properties Title Deed and Zoning.  This creates a situation that one or the other 
must be amended.  The removal of the Title Deed restrictions is an efficient way 
to ensure the property owner can develop the erf in line with its zoning. 

 
Spatial Resilience 
The development of the property will be in line with the relevant spatial planning 
policies. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since the land use remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

All services exist in the area.  The proposal will not have a significant impact on 
existing services. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The Title Deed does contain restrictive conditions, and application is made to 
remove such conditions. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
N/A 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights: 

 
No person or entity will be affected financially by the removal of the restrictive title 
deed conditions. 
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The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no personal benefit for the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The removal of the conditions will benefit the property owners as they would be able 
to construct a dwelling as at this stage only flats are allowed, application could be 
made to subdivide the property in future, and less imposing building lines will apply.  

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
The applicant will be gaining from the removal of the restrictive condition as the 
property can then be utilized in line with the primary uses of the Land Use Scheme, 
but there is no real social benefit to retain or remove the conditions.  

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
Only the restrictive conditions limiting the development to flats, that the property may 
not be subdivided and the restrictive building lines, will be removed.  The other 
restrictive conditions will remain in place. 

 
Given the above the opinion is the proposal is sufficiently evaluated in terms of 
Section 39.(5) of LUPA, 2014 (Act 3 of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL  

 
The subject property is situated along Broadway next to the Bot River Lagoon, in 
Fisherhaven. The property measures 1774m² in extent.  The property is zoned 
Residential Zone 1: Single Residential and is currently vacant. 

 
The current owner intends to develop a dwelling on the subject property.  The property 
is held by Title Deed no. T14163/2026, which contains a restrictive condition that only 
flats may be constructed on the property.  The property owner is applying to remove 
such restrictive condition and the conditions prohibiting subdivision and more 
restrictive building lines than stipulated by the Overstrand Municipality Land Use 
Scheme.  

 
The application is for the Removal of Restrictive Title Deed Conditions 4.(a), 4.(b) and 
4.(d) in Deed of Transfer Number T14163/2026. 

 
Condition E 4(a) stipulate that the erf may not be subdivided. 
The applicant does not propose subdivision at this stage but want to keep options open 
for the future.  It appears that the two erven directly north, erven 780 and 781 use to 
be Erf 34, Fisherhaven.  It also had the no subdivision condition in the Township 
Establishment rules, and it is therefore assumed that this erf also had the same no 
subdivision condition in its Title Deed, and that it was removed.  The removal of this 
condition can thus be supported, 
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Condition E 4(b) stipulate that the erf may only be developed with residential 
flats.  
The property owner wants to develop a residential dwelling, and the Land Use Scheme 
will also make it possible to construct a second dwelling of 120m2.  Erf 34 as discussed 
above also would have had this limitation, but residential dwellings have been erected 
on new Erven 780 and 781.  The removal of this condition will allow the property owner 
to develop the property in line with the existing Residential Zone 1 zoning, and this 
should have a less of an impact on the surrounding area than residential flats. 

 
Condition E 4(d) stipulate restrictive building lines. 
The wording in the Title Deed is not in line with the building line restriction as stipulated 
in the Fisherhaven Township Establishment rules.  Which stipulated 6,3m street 
building lines and 3,15m lateral and rear building lines.  The Title Deed only refers to 
a 4,72m street building line, and no distance is provided what the lateral and rear 
building lines must be.  It appears as if the wording in the Title Deed has been amended 
but in a format which does not clearly describes the lateral and rear building lines.  The 
Title Deed must however be considered as the legally binding document. 

 
Considering the above, this means that the Land Use Scheme street building lines are 
4m and the Title Deed 4,72m.  This means if the condition is removed buildings can 
be constructed 4m from the street boundary, a mere 0,72m closer to the street. 

 
In the public participation process one (1) objection was received, and it related 
specifically about the condition stipulating building lines.  Considering the above, and 
the fact that the Land Use Scheme street building line is a mere 0,72m closer to the 
street boundary, the impact on the objector’s property and the other surrounding erven 
will not be significant.  Due to a clear lack of indicating of lateral building line 
measurements in the Title Deed, 2m lateral building lines will be applied. 

 
The applicant’s opinion that the Title Deed restriction is outdated and replaced with the 
more modern Land Use Scheme parameters is supported, and many removals of title 
deed restrictions have been approved in Fisherhaven over the last 10 to 15 years. 

 
The application was circulated to all relevant Municipal Branches, Telkom as well as 
the Fisherhaven Ratepayers’ Association, and no objections were received.  The 
Municipal Environmental Division indicated they have no objection, but that the 
property owner must take cognisance of environmental legislation and must make sure 
that an EIA application is not required for the construction phase of the site. 

 
Considering the above, the application is in line with the character of this area and will 
have no negative impact on surrounding property owners.  The application is desirable 
and is supported. 

 
13. RECOMMENDATION 

 
1. that the objection be noted. 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Erf 33, Fisherhaven for the 
removal of restrictive title deed conditions E.4.(a), E.4.(b) and E.4.(d) as 
contained in Title Deed T14163/2026 of the property, that limits the development 
of the property to apartments, that has restrictive building lines and that does 
not allow subdivision, be approved, in terms of the provisions of Section 61 of 
the By-Law; subject to the following conditions: 
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 (a) that all the conditions in the Services Report (attached as Annexure F), be 
complied with; and 

   
 (b) that the amended title deed be submitted for record purposes to the 

Municipality. 
   
3. that the following comments be noted: 

 
▪ Overstrand Municipal Environmental Division (Annexure G); and 
▪ Telkom (Annexure H). 

   

4. that the applicant and objector be notified of their right of appeal in terms of 
Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The Overstrand Land Use Scheme Regulations have sufficient control measures 

when it comes to building lines and land use controls.  
❖ The objection that the more restrictive building line in the Title Deed remain to 

ensure the character of the area is not changed is not supported, as the difference 
from the Title Deed street building line (4,72m) to the Land Use Scheme Street 
building line (4m) is only 0,72m, and will not have a significant impact on 
surrounding neighbours or the character of the area. 

❖ The restrictive condition prohibits the property to be developed for residential zone 
one purposes, whilst the zoning in terms of the land use scheme prohibits the 
residential flats to be developed on the property.  This application will make 
development possible. 

❖ The proposal is considered in line with the Municipality’s SDF. 
❖ The proposal is consistent with the planning principles of Spatial Sustainability and 

Efficiency in terms of LUPA and SPLUMA, as the removal of the restrictive 
conditions will support efficient land utilization and reduce regulatory duplication. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Zoning Map 
Annexure D: Title Deed T14163/2026 
Annexure E: Objection received 
Annexure F: Applicant’s reply on objection 
Annexure G: Services Report 
Annexure H: Comment: Municipal Environmental Division 
Annexure I: Comment: Telkom 
Annexure J: Fisherhaven Township Establishment Rules 
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