
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 
4.6 
PORTIONS 210 AND 220 (PORTIONS OF PORTION 80) OF FARM AFDAKS RIVIER NO. 
575, CALEDON DIVISION, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: WRAP 
PROJECT OFFICE ON BEHALF OF BENGUELA COVE HOMEOWNER’S ASSOCIATION 
 
HBENG 210 & 220/575 (4336/2023) 
H Olivier (028) 313 8900 Hermanus Administration 
28 July 2025 
 

1. EXECUTIVE SUMMARY 
 

An application was received on 9 February 2023 by WRAP Project Office on behalf 
Benguela Cove Homeowner’s Association on Portions 210 & 220 (Portions of Portion 
80) of Farm Afdaks River No.575, Division Caledon in terms of the Overstrand 
Municipality Amendment By-Law on Municipal Land Use Planning, 2020 for the 
following: 

 
❖ Consent Use in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to allow tourist 
facilities (operating of a pontoon boat as a recreational facility). 

 
❖ Determination of an administrative penalty in terms of Section 16(2)(q) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the unauthorised land use activity as stipulated above. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Portions 210 and 220 of Farm Afdaks Rivier No .575 is zoned Open Space Zone 3: 
Private Open Space and Open Space Zone 1: Nature Reserve respectively.  There 
are amenities for residents on Portion 210 such as boat houses, a pool and tennis 
court. Portion 220 is next to the lagoon and a jetty boat slipway, and a club house was 
constructed in this area.  

 
The proposal is to operate a pontoon boat from the jetty on a commercial basis, hence 
this application for consent use for tourist facility. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION FOR THE APPLICATION IS AS FOLLOWS: 

 
➢ The Board of Trustees of the HOA submitted the application. 
➢ The properties serve as recreational area for private homeowners and guests. 
➢ The proposal is to operate a pontoon boat from the existing jetty on a commercial 

basis.  

369



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 
 

➢ The lagoon is a RAMSAR wetland and well suited for tourism. 
➢ Application is also made for an Administrative Penalty fee as the pontoon boat is 

already operational on a commercial basis. 
➢ The pontoon boat will provide a recreational activity that allows residents and 

visitors to enjoy the beauties of the Bot-Kleinmond Estuarine System. A trimaran 
designed boat will host guided boat tours. 

➢ The pontoon caters for 12 passengers and 2 crew members, and the tours will last 
60 minutes, therefore no onboard ablution will be required. 

➢ The boat engines create minimal sound and the detachable fuel tanks eliminate 
possible fuel spills. 

➢ The proposal is in line with the core values of Benguela Cove Lagoon Wine Estate 
which is nature conservation. 

➢ The estate won various awards for their conservation efforts. 
➢ Will be in line with the By-Law relating to the Control and Use of the Bot River and 

Klein River Estuaries. 
➢ There are no restrictions in the Title deed prohibiting the application. 
➢ No new services will be required. 
➢ Access to the site is existing internal roads from the R43 Provincial Road. 
➢ Will have no heritage impact. 
➢ In line with the Bot/Kleinmond Estuarine Management Plan Draft January 2019 

and most of the route is within the Recreational Zone 1. 
➢ Application is in line with EMOZ. 

 
SPLUMA PRINCIPLES 

 
The application is measured against the principles in terms of Section 42 of SPLUMA, 
as follows: 

 
Spatial Justice 
Will not create spatial injustices. 

 
Spatial Sustainability and Efficiency 
Refers to protection of valuable agricultural land, environmentally sensitive and 
biodiversity rich areas.  The application will not impact on the afore said. 

 
Spatial Resilience 
Not in conflict with spatial planning policies. 

 
Good Administration 
A good streamlined public participation process was followed by the municipality. 

 
DETERMINATION OF ADMINISTRATIVE PENALTY: 

 
a) Nature, duration, gravity, and extent of the contravention 

 
The boat carries 12 passengers and 2 crew members, and it is used to do guided 
tours of 60-minute duration.  

 
b) The conduct of the person (allegedly) involved in the contravention 

 
The Lady Bonnie has been operated without approval. 
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c) Report by a quantity surveyor in matters of unauthorised 
building/construction 

 
No quantity surveyor was appointed as there is no unauthorised 
buildings/construction. 

 
d) Whether the unlawful construction was stopped 

 
The activity has not stopped as this would lead to a loss of income to the guides 
and the workers employed to operate the tourist attraction. 

 
e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

To our knowledge the property owner has not previously contravened the by -law. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Registered notices (1st round) Yes 28 March 2023 5 May 2023 

Registered notices (2nd round) Yes 28 April 2023 2 June 2023 

Internal departments Yes 28 March 2023 5 May 2023 

Ward councillor Yes 28 March 2023 5 May 2023 

Total comments NINE (9) 

Total letters of support  ONE (1) 

Was public participation undertaken in accordance with Section 46 – 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
(It is to be noted that in the notification process the Homeowners Association was required to email a copy of the 
application to all property owners in Benguela Cove. They did not send the emails in the notification period in March, 
and a second notification was sent out in April 2023.) 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Overberg District Municipality: Health 
Department 27/03/2023 Approved. 

Building Control  14/02/2023 No objection. 
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Fire Department 27/03/2023 No objection. 

Environmental Management Services 10/05/2023 No objection. 

Engineering Services 23/02/2023 See Annexure F. 

Telkom  28/03/2023 See Annexure G. 

Cape Nature 05/04/2023 See Annexure H. 

Western Cape Government: DEADP: 
Coastal Management 2/08/2023 See Annexure I. 

Western Cape Government: DEADP: 
Environmental Management 10/05/2023 See Annexure J. 

BOCMA 23/11/2023 See Annexure K. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION.  

 
One (1) letter of support was received from H & H Elcock, and nine (9) letters of 
objection were received during the public participation process.  The applicant was 
provided with an opportunity to respond to the objections.  See Annexures D and E 
respectively. 

 
Objections were received forthcoming the public participation process from the 
following parties: 

 
 Lindfield Brokers (R Anderson) 
 Brandsetter, M & M 
 Birdlife South Africa (Dr G Murison) 
 The Diessner Family Trust (M Diessner) 
 Buchholz, V & IM 
 Drs. Stroemer & Helgers 
 Buchholz, NB 
 Iris McCarthy Family Trust (CS McCarthy) 
 Mkansi, M 

 
The objections, applicant’s response and Municipal Town Planner’s response can be 
summarized as follows: 

 
(Summary is in the same numerical order as the applicant’s response for ease of reference.) 
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OBJECTION 1 - Environmental Concerns, Historic ROD & EIA 

COMMENT FROM RODNEY ANDERSON: 
 

“The application is void ab initio on the first principal in that it takes no account of 
ensuring compliance with the provisions of the founding documents being the 
Department of Environmental Affairs Record of Decision (RoD) issued 15 December 
2003 and the Environmental Management Plan dated March 2004.” 

 
“The Botrivier Vlei and Environs enjoy the status of Globally Important Bird Area as 
designated by Birdlife International and RAMSAR. This ensures the area has the 
status and protections of one of the foremost bird conservation sites in the world.” 

 
“This importance became a part of the legal protection and environmental controls 
issued· in the BC founding documentation. As set out in the environmental impact 
assessment Scoping Report incorporated in the binding 2003 Record of Decision. 

 
These provisions cover the Private Nature Reserve being portions 10 to 18 et al of 
farm Afdaksriver no 575 Caledon comprising 31.5% of what is now Benguela Cove. 
Identified for the conservation of threatened Renostervelt Biome and nothing else.” 

 
COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE 
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS: 

 
“ACTIVITIES AND DEVELOPMENT RESTRICTIONS RELATING TO THE CONSENT 
APPLICATION 

 
An environmental impact assessment for the proposed Benguela Cove Lagoon Wine 
Estate was conducted that resulted in the issuance of a Record of Decision (RoD) by 
DEADP.  This RoD was approved on the impact assessment that included a number 
of specialist studies e.g. botanical survey, archaeological survey, avifaunal survey, etc. 

 
Of importance in this consent use application (written by WRAP) is that the "beach 
area" of the Botrivier Lagoon along the southern and western boundaries of Benguela 
Cove Lagoon Wine Estate is designated as a Globally Important Birding Area (ZA097) 
by Birdlife International.  This was based on extensive Specialist avifaunal studies 
conducted on the Botriviervlei, by KN Barnes during 1997 and 2003, the latter 
commissioned as a specialist study during the environmental impact assessment 
process for the Benguela Cove Lagoon Wine Estate. 

 
Botriviervlei now enjoys the status of Globally Important Bird Area as designated by 
Birdlife International, giving the area status as one of the most important sites for bird 
conservation in the world.  This importance formed an important part of the constraints 
and environmental controls incorporated in the outcome of the environmental impact 
assessment Scoping Report.  This Scoping Report formed the body of information on 
which environmental authorization was given and specified in the Record of Decision 
El2/2/l-213-Farm 575/10-18, Hermanus, dated 15 December 2003, that is applicable 
to all aspects of the Benguela Cove Lagoon Wine Estate development. 
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The following controls and constraints are applicable to give effect to the 
requirements contained in the said Record of Decision: 

 
a. The positions of the two approved jetties are specified in relation to the headland 

point of reference known as South Cape. 
b. The erven boundaries were set well back from the high-water mark of the Botrivier 

Vlei to prevent human disturbance of bird life on the northern, west and southern 
boundaries of the conservation area of the Benguela Cove property development. 

c. A boardwalk/demarcated walkway were placed well back from the beach areas 
surrounding Benguela Cove to prevent disturbance of birdlife on these areas. 

d. A pet policy is in force where cats are not allowed on the properties and dogs must 
be contained in fenced erven or kept on a leash when outside the erven. 

e. No access to the lagoon edge is allowed from the boardwalk/walkway apart from 
the footprints of the two jetties that provide boating access to the Botriviervlei. 

f. No boats or watercraft may be beached anywhere on the waterside perimeter of 
Benguela Cove but may only be moored to the approved jetty. 

g. The Botrivier Lagoon Management Plan in force at the time must be adhered to at 
all times. 

h. The Record of Decision also specifically mentions that "the mitigation measures 
as detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled 
by EnviroAfrica, as well as those specified in the following Specialist Reports, must 
be incorporated also in the operational phase of the project: Appendix K, Marine 
Studies Report dated S May 2003, pages 9&10; Appendix L, Botanical Report 
dated 12 May 2003 undertaken by Nick Helme; Appendix M, Avifaunal Report 
compiled by K N Barnes in March 2003; Appendix S, Archaeological Report dated 
August 2003 must be adopted and implemented. 

i. The RoD further stipulates that the residential component of this application must 
adhere to the setback lines identified by the avifaunal specialist along the lagoon 
frontage. 

j. Finally, the RoD stipulates that the Homeowners' Association/ or operator of the 
facility must implement and incorporate the conditions of authorizations given in 
this Record of Decision, as appropriate to the operational phase of the project. 

 
The existing restrictions above provide space for wildlife.  Allowing tourist activities 
would negate this deliberate step and there will be pressure to "clean-up the beach" in 
order to make it appealing to customers, destroying the natural habitat of wildlife. How 
can the above points be reconciled with the application? 

 
There is also a bird nesting near the access road to the site which would be impacted 
by increased activities.  How would an approval of the application be reconciled with 
the above restrictions?” 

 
“ENVIRONMENTAL IMPACT ASSESSMENT 
The initial application for the development of the estate included an environmental 
impact study.  The application does not make it clear if a new EIA was conducted and 
is part of the application.” 
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COMMENT FROM BIRD LIFE SOUTH AFRICA: 
 

“Birdlife South Africa would also appreciate greater clarification on the permissible 
activities specific to the pontoon itself (when on the water), as well as the proposed 
route. The Bot River estuary is a Ramsar site, a wetland of international importance, 
and is ranked 8th in the country for its conservation importance. It is also a highly 
dynamic system, changeable in condition and consequently, its supported biodiversity, 
including its bird life. The route and activities of the pontoon require further detail and 
explanation to ensure the conservation and protection of this important system 
throughout, and Birdlife South Africa would be willing to engage on this further.” 

 
COMMENT FROM NICO BORIS BUCHHOLZ: 

 
“     Objection 2- Non-compliance ROD 15/12/2003- 220/575) 

 
The current application may not be allowed with regards to the ROD, 15/12/2003 

 
- Objection 3 - Non-compliance of Environmental Development Plan (March 

2004} - (220/575)  
 

The current application may not be in compliance with the Environmental Development 
Plan (March 2004) 

 
- Objection 4- Disturbance to - Wildlife (220/575) 

 
Increased human activities will disturb wildlife, particularly the bird sanctuary on the 
wetlands of ERF 220/575 which is an internationally recognized RAMSAR site. 

 
These existing restrictions provide space for wildlife. Allowing tourist activities would 
negate this deliberate step and there will be pressure to "clean-up the beach" in order 
to make it appealing to customers, destroying the natural habitat. How can the below 
points be reconciled with the application? 

 
- The following controls and constraints are applicable to give effect to the 

requirements contained in the said Record of Decision. 
- The positions of the two approved jetties are specified in relation to the headland 

point of reference known as South Cape. 
- The erven boundaries were set well back from the highwater mark of the 

Botriviervlei to prevent human disturbance of birdlife on the northern, west and 
southern boundaries of the conservation area of the Benguela Cove property 
development. 

- A boardwalk/demarcated walkway were placed well back from the beach areas 
surrounding Benguela Cove to prevent disturbance of bird life on these areas. 

- A pet policy is in force where cats are not allowed on the properties and dogs must 
be contained in fenced erven or kept on a leash when outside the erven. 

- No access to the lagoon edge is allowed from the boardwalk/walkway apart from 
the footprints of the two jetties that provide boating access to the Botriviervlei. 

- No boats or watercraft may be beached anywhere on the waterside perimeter of 
Benguela Cove but may only be moored to the two approved jetties. 

- The Botrivier Lagoon Management Plan in force at the time must be adhered to at 
all times. 
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- The Record of Decision also specifically mentions that "the mitigation measures 
as detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled 
by Enviro Africa, as well as those specified in the following Specialist Reports, must 
be incorporated also in the operational phase of the project. 

- The RoD further stipulates that the residential component of this application must 
adhere to the setback lines identified by the avifaunal specialist along the lagoon 
frontage. 

- The Homeowners' Association I or operator of the facility must implement and 
incorporate the conditions of authorisation given in this Record of Decision, as 
appropriate to the operational phase of the project. 

- There is also a bird nesting near the access road to the site which would be 
impacted by increased activities. 

 
• Objection 5 - Environmental Impact Assessment 

 
The initial application for the development of the estate included an environmental 
impact assessment.  The application does not make it clear if a new EIA was 
conducted and is part of the application.” 

 
COMMENTS FROM CS MCCARTHY: 

 
2. The applicant needs to complete a NEMA checklist and obtain written confirmation 

from DEADP that the consent use does not trigger a NEMA EIA application in 
terms of the regulations.” 

 
COMMENTS FROM MARCIA MKANSI: 

 
“Firstly, I have concerns about the environmental impact of the boat.  The emission 
from the boat has an impact on biodiversity.” 

 
APPLICANT’S RESPONSE 

 
Response to ROD and EA comments: 

 
The Environmental Affairs Record of Decision (RoD) issued 15th December 2003 
indicates the following: 

 
“The sites identified for the proposed jetties have been extensively investigated.  The 
southern most jetty will be located approximately 270 meters north of the headland 
known as “South Cape”.  The gradient of the shore is relatively shallow; therefore, if 
the slipway is to be used at all levels, it would need to extend 50m into the water.  

 
The northern most jetty located 770m meters north of “South Cape”.  This site is 
depositional zone, and foundations would require a short slipway as it is close to an 
existing channel.” 

 
The RoD approved the jetty that is used by Lady Bonnie to be launched, and the 
proposed use of the jetty is still in line with the RoD as a jetty.  A Jetty is defined as a 
“landing stage or small pier at which boats can dock or be moored.”  

 
No additional development is being proposed to operate the proposed tourist facility, 
and the operation of the facility will not have an impact on the bird life and access to 
the jetty will only be obtained from existing boardwalks.  
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Response to Martina and Micheal Brandstetter & Volkhard and Ilse Marianne 
Buchholz & Dr. Klaus Stroemer and Dr Beate Helgers: 

 
a. This noted and agreed with, the application will not alter the jetty’s position.  
b. This is noted and agreed with; the application will not alter the jetty’s position or 

does not propose any additional development or structures.  
c. The guests of the Lady Bonnie will be required to only utilise approved and existing 

walkways to gain access to the jetty to embark onto the Lady Bonnie.  
d. No pets will be allowed on the Lady Bonnie.  
e. This is noted and will be maintained by the operators of the Lady Bonnie.  
f. This is not the proposal, only the approved jetties will be used.  
g. This noted and agreed with.  
h. This is noted and the proposed tourist facility is not predicted to have an impact on 

the operation and requirements set out by the RoD.  
i. No amendment of the ‘residential component’ is being proposed. This is noted and 

agreed with.  
 

Response to environmental concerns: 
 

The motivational report addresses the environmental concerns, and the Lady Bonnie 
will be operated within the regulations as set out by the Bot/Kleinmond Estuarine 
Management Plan, refer to section 4.1 and 10.  

 
Additionally, no additional development is being proposed to occur, and it would not 
impact the private nature reserve as mentioned in the comment as received. 

 
The only proposal is to utilise the Lady Bonnie as indicated in the motivational report.  
The use of the Lady Bonnie would be to provide guests access to the lagoon/estuary 
and provide them with knowledgeable information regarding the estuary itself.  No 
additional uses are sought.  

 
The application was circulated to all relevant external departments.  Should any 
commenting authorities require any additional information and / or environmental 
studies it will be adhered to.  As there were existing authorisations in place it was not 
considered that any additional information would have been required when the 
application was submitted.  

 
TOWN PLANNER’S RESPONSE 

 
The original approval of Benguela Cove included the approval of an EIA ROD. This 
application was sent to DEADP: Development Management who indicated no 
additional environmental process is triggered.  

 
DEADP: Coastal Management also provided support for the application, subject 
thereto that only one pontoon be allowed, and that Cape Nature must provide 
permission for the pontoon to use the lagoon. 

 
Cape Nature was also requested to comment on the application, and they indicated 
that they do not object against the application, but should any new recreational 
infrastructure be developed, it should follow the correct environmental processes.  No 
new infrastructure is proposed with this application. 

 

377



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 

The Municipal Environmental Branch also indicated their support for the application, 
due to the fact that existing infrastructure will be used. 

 
Considering the above, the objections relating to requirements of the existing EIA 
ROD, possible new EIA ROD, concerns regarding the Ramsar Birdlife status of the 
area and the management of the private nature reserve portions, are noted.  The 
departments/institutions responsible for environmental protection however support the 
application, and therefore the objections relating to environmental concerns do not 
proof the application not to be desirable.   

 
OBJECTION 2 –New Development 

COMMENT FROM RODNEY ANDERSON: 
 

“The application for the development of the "beach area" can be seen to be void also 
to the extent that it is vague and lacks any contextual conservation significance. Any 
additional tourism facilities should be located at the BCI Commercial District.” 

 
COMMENT FROM BIRD LIFE SOUTH AFRICA: 

 
“Birdlife South Africa asks for confirmation that the consent use application applies to 
the current use of both the pontoon boat (the Lady Bonnie) and existing structures, 
and for more detail thereof.  It is unclear as to whether the application is seeking to 
develop additional tourism and/ or recreational facilities, or engage in other related 
activities, as defined through OMLUS. 

 
Similarly, Birdlife South Africa requires corroboration that there is/ will be no increase 
to the development footprint associated with this consent use application, particularly 
in portion 220 (the beach area).” 

 
COMMENT FROM NICO BORIS BUCHHOLZ: 

 
• Objection 9- Scope of Application/ Lack of Specificity (210/575. 220/575):  

 
The applicant is seeking the broadest scope of approval by re-designating the land 
as a "tourist facilities" (OMLUS). 

 
The activities allowed under this approval category are too broad, not restrictive 
enough, provide few guardrails, are easy to abuse and the consequences difficult to 
foresee.  

 
The applicant must state what specific activities the applicant wants to engage in, 
instead of wanting to be issued "card blanche". 
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Informal, legally not relevant and binding assurances by the Board of Trustees 
representing the developer are not enough to keep in restrict what might be planned 
in the future.  What stops the general integration of 210/575 & 220/575 into winery 
related, sponsored and commercial for trade/profit activities?  What stops turning the 
boat ramp into a public ramp, what stops water sport equipment rental, what stops 
public functions at the boathouse (turning it into a "pop-up restaurant"), what stops 
entertainment functions (concerts) on the beach, what stops renting out beach chairs, 
what stops beach sports (e.g. volleyball/ tennis), what stops ice-cream or hamburger 
stands, what stops the HOA owned swimming pool and tennis courts to be used by 
the general public?  If an approval was given, it needs to state what specific activities 
are approved.  A general approval for all "tourist activities" with some exceptions is 
NOT acceptable. 

 
• Objection 10- Lack of support facilities (e.g. toilets) (210/575, 220/575) 

 
There are no public toilet facilities to support tourism.  The boat house is for the private 
use of residents and HOA members and their (non-commercial guests) and not for the 
general public. 

 
APPLICANT’S RESPONSE 

 
No additional structures are being proposed and only the existing structures are 
proposed to be used for the proposed tourist facility.  The general public will not have 
access and only guests of the pontoon boat will be allowed access.  

 
Response to Nico Boris Buchholz 

 
The application is to legalise the operation of the pontoon boat; no additional uses are 
requested.  The objector is mistaken to indicate that the applicants will have “carte 
blanche” to do as they please.  

 
“Informal, legally not relevant and binding assurances by the Board of Trustees 
representing the developer are not enough to keep in restrict what might be planned 
in the future.  What stops the general integration of 210/575 & 220/575 into winery 
related, sponsored and commercial for trade/profit activities?  What stops turning the 
boat ramp into a public ramp, what stops water sport equipment rental, what stops 
public functions at the boathouse (turning it into a "pop-up restaurant"), what stops 
entertainment functions (concerts) on the beach, what stops renting out beach chairs, 
what stops beach sports (e.g. volleyball/ tennis), what stops ice-cream or hamburger 
stands, what stops the HOA owned swimming pool and tennis courts to be used by 
the general public?  If an approval was given, it needs to state what specific activities 
are approved.  A general approval for all "tourist activities" with some exceptions is 
NOT acceptable.” 

 
The above cannot occur as it was not applied for.  
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TOWN PLANNER’S RESPONSE 
 

The objectors’ comments are noted.  It is not clearly defined in the motivation how 
many trips will be done on the pontoon per day.  It is indicated that the visitors will be 
allowed to use the toilettes on portion 220 at the existing clubhouse.  The lack of 
information regarding the number of trips does create some concern regarding the 
scale and impact of the tourist facility.  The infrastructure on both properties was 
created to cater for residents, and it is reasonable to show concern to activities that 
could impact their amenities. 

 
The applicant did comment that the only right being applied for is to allow paying 
customers on the pontoon for cruises on the lagoon, and no other uses can be allowed 
as it was not applied for. 

 
OBJECTION 3 – Operations & Benguela Cove Homeowner’s Association  

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE 
MARIANNE BUCHHOLZ: 

 
BCHO constitution in relation to public property According to the Deeds register, plots 
210 and 220 are "common property", i.e. they belong to all homeowners (HO).  Article 
30 of the BCHO Constitution clearly states the following: 

 
"Neither the whole nor any portion of the common property shall be subjected to any 
rights, whether registered in the deeds registry or not, of use, occupation or servitude, 
save those enjoyed by the Members of the Association ...” 

 
This means that the Constitution prohibits changing usage unless ALL members 
benefit from this application.  Streeter emphasized in various inquiries regarding this 
change that the change to a tourist facility is for the sole benefit of the owner of the 
pontoon boat. 

 
Even if she retracts this statement, it is unthinkable that all HOs should have the right 
to exploit the designated area commercially for tourism purposes.  Such use is 
prohibited for nature conservation reasons alone. 

 
COMMENT FROM MARTIN DIESSNER: 

 
“ 8.1 Section 30 of the HOA's Constitution ("Constitution") expressly prescribes the 

dealings with the common property, which portion 210 and 220 fall under as 
explained in paragraph 3.1 above. Subsection 30.2.3 clearly states that, and I 
quote "Neither the whole nor any portion of the common property shall be 
subjected to any rights, whether registered in the Deeds registry or not, of use, 
occupation or servitude, save those enjoyed by the Members of the Association 
in terms hereof ... " (my emphasise in bold). 

 
8.1.1.  The title deed of Portion 210 and 220 makes it clear that the HOA (via its 

trustees) is bound to be adhering to the Constitution. 
8.1.2.  The Constitution paragraph 2.4.4 considers Portion 210 and 220 as part of the 

common property. 
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8.1.3.  The Constitution clause 30.2.3 prevents that the common is subjected to a 
consent use unless all Members of the HOA enjoy it. 

8.1.4.  Streeter, in her email dated 25 April 2023 (Appendix 4), clearly indicates in her 
answer to my question 5 that the consent use as a tourist facility, if approved, 
will only benefit the owner of the pontoon boat which is the developer BCI, and 
is not a consent use that will be enjoyable by all members of the HOA. 

8.1.5.  Therefore, in terms of the Constitution 30.2.3, the consent use must be denied 
by Overstrand as it would otherwise be considered to be a direct breach of the 
HOA's Constitution. 

8.1.6.  If BCI or any other member of the HOA would like to apply for a consent use 
in relation to any of the Portions falling under the Common Property, said 
members must assure that the consent use is to be enjoyed by all members 
of the HOA. However, it is questionable to permit every member of the HOA 
to run a commercial tourism boat operation from the HOA's jetty, or any other 
commercial tourist operation. One can only imagine what happens to the 
estate if some 120 members all start their own commercial tourist operation 
on those Portions, if permitted. 

8.1.7.  Alternatively, said members must propose a special resolution to amend the 
HOA's Constitution in accordance with the provisions of its section 20.7. 
Clearly, the Applicant has not exhausted its remedy to provide for an 
application that is not in violation of the HOA's Constitution, and therefore the 
Application must be rejected. 

 
APPLICANT’S RESPONSE 

 
The properties where the consent use is being applied for are owned by the Benguela 
Cove Homeowners Association (BCHOA), and the Pontoon Boat (Lady Bonnie) is 
operated by Benguela Cove Investments (BCI) and the pontoon boat is proposed to 
use the properties for access to the surface of the water.  The operation of Lady Bonnie 
does not remove any rights of any member of the homeowners and does not have an 
impact on the access to these properties from any homeowners. 

 
Response directed toward comments received from Martin Diessner: 

 
• “8.1.3.  The Constitution clause 30.2.3 prevents that the common is subjected to 

a consent use unless all Members of the HOA enjoy it.” 
 

Section 30.2.3 reads as follows: 
 

“Subjected to any rights, whether registered in the Deeds Registry or not of use, 
occupation or servitude, save those enjoyed by the Members of the Association in 
terms hereof, or which allow for agricultural activities to be conducted similar in nature 
to the Agricultural Enterprise or;” 

 
No limitation is present that reads as stated by the objector. 

 
• 8.1.6. – This is noted and agreed with, but they however will also be required to 

follow due process and application.  
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TOWN PLANNER’S RESPONSE 
 

This point of objection is technical and relate to the interpretation of the Constitution of 
the Benguela Cove Estate.  The Municipal legal Branch was requested to respond on 
the two opinions.  Their interpretation is that it cannot necessarily be interpreted that 
each property owner would be allowed the same rights, purely for the fact that if the 
land use approval is approved for one pontoon the land use approval will have to be 
amended should more pontoons be operating on a commercial basis.  What members 
of the HOA could have is expectations that the income generated by the pontoon also 
be to their financial benefit, seeing that as members they pay levies to maintain 
common properties.  

 
It is also to be noted that the pontoon is stored on the Private Open Space when not 
on the water, and possibly also cleaned on the property.  It is thus a commercial 
pontoon being stored on a private open space (common area). 

 
OBJECTION 4 – Illegal operation of The Lady Bonnie 

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE 
MARIANNE BUCHHOLZ: 

 
• “APPLICATION IN REGARDS OF THE PONTOON BOAT (LADY BONNIE) 

 
The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section 
General l(a) that "No person shall in the water area, without the prior written consent of 
the Council –  

 
(a) Offer for reward or profit any show or entertainment or conduct any business or 
trade; 
(c) Keep or use any vessel for the transport of passengers or goods for payment or 
reward." 

 
Streeter and Rea, both directors of BCI; which is the owner and operator of the pontoon 
boat, stated that BCI does not charge passengers for the transport on their vessel.  
Streeter confirmed this in an answer to a HO and Rea did so in his developer report 
presented at the AGM of the HOA on 29-04-2023 were he said: "An application has 
been made and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee.  
All local authorities are aware of operations, but we have decided to formalize this in 
order to charge; as it is not sustainable to have it running for free." 

 
Every HO on the estate is aware of the fact that the developer BCI is in fact for the past 
years running a paid commercial operation with the pontoon boat.  BCl's website at 
https://www.benguelacove.co.za/boat-attractions even advertises the pontoon cruises 
which operate four times daily and are complimentary for two people when buying a 
case of wine with 6 bottles. 

 
In fact, we know people who have received written confirmation of the price and 
conditions for a boat trip: The current rate this year is ZAR 250.00 P.P. and was ZAR 
200.00 last year. 
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Streeter and Rea, in their capacity as trustees and representing the developer have 
been untruthful with regards to the charging of a fee whilst unlawfully operating the 
pontoon boat. 

 
With regards to waving the administrative penalty, I believe that the By-Law arid the 
Estuary Regulation is clear. Therefore, the Overstrand Municipality has a duty to act in 
accordance with these regulations and not authorize the waiver of penalties.” 

 
COMMENT FROM DR. KLAUS STROEMER AND DR BEATE HELGERS: 

 
Streeter and Rea, both directors of BCI; which is the owner and operator of the pontoon 
boat, stated that BCI does not charge passengers for the transport on their vessel. 
Streeter confirmed this in an answer to a HO and Rea did so in his developer report 
presented at the AGM of the HOA on 29-04-2023 were he said: "An application has 
been made and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee.  
All local authorities are aware of operations, but we have decided to formalize this in 
order to charge; as it is not sustainable to have it running for free." 

 
COMMENT FROM MARTIN DIESSNER: 

 
“8.2. The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section 

General l(a) that and I quote "No person shall in the water area, without the prior 
written consent of the Council - (a) offer for reward or profit any show or 
entertainment or conduct any business or trade; (c) keep or use any vessel for 
the transport of passengers or goods for payment or reward. 

 
8.2.1. Streeter and Rea, both directors of BCI - which is the actual operator of the 

pontoon boat - stated that BCI does not charge passengers for the transport on 
their vessel. 

 
8.2.2. Streeter did so in her email dated 25 April 2023 (Appendix 4) by answering 

question 7, and I quote her confirming: "The pontoon boat is not currently being 
charged for, and a price has not yet been determined." 

 
8.2.3. Rea did so in his developer report (Appendix 5) as presented at the 29 April 

2023 AGM of the HOA. He states and I quote: "An application has been made 
and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee. All 
local authorities are aware of operations, but we have decided to formalize this 
in order to charge; as it is not sustainable to have it running for free." 

 
8.2.4. Everyone homeowner in the estate is aware of the fact that the developer BCI 

is in fact running a paid commercial operation with the pontoon boat. BCl's 
website at https;//www.benguelacove.eo.za/boat-attractions (Appendix 6) even 
advertises the pontoon cruises which operate four times daily and are 
complimentary for two people when buying a case of wine with 6 bottles. 

 
8.2.5. We know of plenty of people that booked the pontoon cruise and directly paid 

for the transport of passengers on the pontoon boat. For example, I attach 
Appendix 7 which is a booking confirmation for 13 passengers each charged 
R250 with a total of R3 250. 
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8.2.6. Appendix 8 related to an invoice raised by developer BCI, the operator of the 
pontoon boat, to the customer. Please note that for reason of privacy I have 
redacted the customer's contact details. 

 
8.2.7. How come that both Streeter and Rea state that the pontoon boat operates free 

of charge, however, customers is being charged a fee which is in violation of 
the law? 

 
8.2.8. According to the Application, the pontoon boat is licensed to accommodate up 

to 12 passengers. The above mentioned booking clearly states 13 passengers, 
which shows that BCI is not only dishonest about their fee but also violating the 
permitted number of passengers which is in violation of the Overstrand Bylaw 
(Appendix 3) which states that "no person shall operate a boat on the estuary if 
it has more persons or a bigger load on board than the vessel was designed or 
built to carry or stated on the license." 

 
APPLICANT’S RESPONSE 

 
In the submitted application, the operation of Lady Bonnie has been clearly declared, 
providing accurate information regarding the nature of the operations.  It was 
emphasized that the operation of Lady Bonnie cannot be carried out without charging 
fees, as there are employees responsible for operating the tourist facility and ensuring 
a quality experience for the guests. 

 
The submitted application is proof that the applicant adhered to the Estuary 
Regulations (appendix 3).  The objections raised by concerned parties actually support 
the case for the desirability of pontoon cruises.  They highlight the potential benefits 
such as job creation and the opportunity for visitors to explore and appreciate the 
natural beauty of the surrounding area. 

 
Section 4.1 of the application clearly outlines the operational requirements that the 
Lady Bonnie operators will need to adhere to.  These guidelines will ensure that the 
operations are carried out in a responsible and sustainable manner, taking into 
consideration the safety of guests, environmental conservation, and any other relevant 
regulations. 

 
TOWN PLANNER’S RESPONSE 

 
The comments regarding the Estuary Regulations are noted.  Note that the Estuary 
Regulations attached to the Constitution refer to a By-Law controlled by the Overberg 
District Municipality.  There was consultation with the District Municipality, and it was 
indicated that they do not deal with the control and use of the Bot River Estuary 
anymore. 

 
It was established that a By-Law relating to the Control and use of the Bot River and 
Klein River Estuaries was approved in 2004, which requires some permits be obtained 
from the Overstrand Municipality.  Should the application then be approved by the 
decision-making authority, a condition to such affect will have to be inserted in the 
conditions of approval. 
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The comments regarding the charging of fees for cruises on the lagoon are noted.  All 
comments and opinions will not be discussed, as it would not provide any further clarity 
to the desirability of the application.  It is however noted that the activity has been 
started illegally and is still ongoing.  The applicant also stated in his report fees are 
charged to fund the running cost of the pontoon, so it does not appear that the fact is 
debated.  The illegal operation of the activity will be considered, and the deciding 
authority will have to determine if a penalty fee will be required.  

 
OBJECTION 5 – Security 

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE 
MARIANNE BUCHHOLZ: 

 
“RESIDENTS SECURITY 
Tourist activities will increase the amount of people on the estate, who will not be 
vetted, properly registered and meaningfully monitored, increasing the security/crime 
risk on the estate which eventually will result in higher security costs for the HO.” 

 
COMMENT FROM NICO BORIS BUCHHOLZ: 

 
“Objection 6- Residents Security/ Crime (210/575, 220/575) 

 
Tourist activities will increase the amount of people on the estate, who will unlikely, be 
vetted, properly registered and meaningfully monitored, increasing the security/ crime 
risk on the estate.  These concerns apply to the protection and wellbeing of residents, 
private houses and items in the boat storage facilities. Once on the estate tourists will 
have unhindered access to the entire estate.” 

 
COMMENTS FROM MARCIA MKANSI: 

 
“Secondly, the activities pose security issues to us homeowners, and no vetting of 
tourist is in place to avoid people with criminal records accessing the estate.” 

 
APPLICANT’S RESPONSE 

 
The concerns raised regarding residents' security and potential crime risks associated 
with the proposed tourist activities are acknowledged. Ensuring the safety and well-
being of residents within the estate is a top priority of the operators of the Lady Bonnie. 

 
To address these concerns, it is important to clarify that access to the "Security Estate" 
will be strictly controlled.  Only authorized guests, as determined by the operators of 
Lady Bonnie, will be granted access, and it will not be open to the general public. 

 
It is understood that the prospect of access to the estate by tourists may raise security 
concerns.  Therefore, measures will be implemented to mitigate potential risks. This 
includes implementing appropriate vetting and registration processes for all visitors 
and enhanced security protocols.  The aim is to create a safe and secure environment 
for residents. 
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The management team work diligently to strike a balance between introducing tourism 
activities and safeguarding the residential community.  These efforts will help minimize 
any negative impact on security and crime rates while providing residents with a 
controlled and enjoyable living environment.   

 
TOWN PLANNER’S RESPONSE 

 
A “hotel site” was approved next to the water’s edge, which must still be developed. 
This means that guests to the hotel will also have to obtain access to the site via the 
security gates in future.  

 
This application is however to provide access over a private open space, which is the 
recreational area for residents only and boat storage area to obtain access to the jetty 
and pontoon.  This could impact privacy and security on the private open space.  The 
concerns of the objectors are therefore not unfounded. 

 
The lack of a clear program of how many trips will be catered for per day and how will 
security be improved at the recreational area and private clubhouse, was not 
addressed in this application.  This is however an internal matter which can be resolved 
by the HOA and its members. 

 
OBJECTION 6 – Fundamental change of character  

COMMENT FROM NICO BORIS BUCHHOLZ: 
 

“Objection 1- Fundamental Change of Character and Vision of The Estate: 
 

When I purchased my property at Benguela Cove I gave consideration to the site 
development plan and the approved activities.  I think I am entitled to have a 
reasonable expectation for this to remain unchanged.  The proposed change may 
fundamentally impact the character and vision of the estate. 

 
Benguela Cove was envisaged as a PRIVATE, RESIDENTIAL low density, rural, in 
"the middle of nature" estate, undisturbed by the daily activities of towns and cities with 
private access to the Botrivier Lagoon via a jetty and a boat ramp (210/575).  Relatively 
untouched wetland area (220/575) which primarily serves as a habitat for wildlife and 
plants are an essential part of that vision.  The vision was NOT to allow access of the 
general public and to be a place of tourist activities (as defined by OMLUS), of public 
entertainment, impacting both residents and wildlife.  The application will result in 
changing that vision and to commercially exploit the estate by third parties and the 
natural habitat it tries to protect (with the exception of the boutique hotel by the 
developer and the commercial precinct which is located outside the security boom 
which controls access of the residents part of the estate).  This is a residential and 
NOT a commercial estate and I strongly object to the mixing of both and blurring the 
lines.” 
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APPLICANT’S RESPONSE 
 

The comments from the objector’s are noted and appreciated regarding the character 
and vision of Benguela Cove Estate.  It is important to clarify that the proposed 
operation of Lady Bonnie will not compromise the private and residential nature of the 
estate, as access to the "Security Estate" will be strictly controlled.  Only authorized 
guests, as determined by the operators of Lady Bonnie, will have access, and it will 
not be open to the general public. 

 
Furthermore, it is essential to note that the proposed tourist facility does not fall under 
the category of a nuisance land use.  Extensive research and analysis have been 
conducted to ensure that the operations of Lady Bonnie will not have a detrimental 
impact on the daily activities of the surrounding properties.  While there may be an 
increase in the number of guests, it will be limited to the properties explicitly included 
in the application.  Measures will be put in place to manage the flow of visitors and 
mitigate any potential disturbances. 

 
It is understood and the objector's desire to maintain the original vision of Benguela 
Cove estate as a residential sanctuary in harmony with nature is respected.  The 
intention behind the proposed operation of Lady Bonnie is not to blur the lines between 
residential and commercial aspects but to offer a unique and controlled experience for 
residents and their authorized guests.  The operators of Lady Bonnie are committed 
to preserving the natural habitat and minimizing any adverse effects on wildlife and the 
environment. 

 
TOWN PLANNER’S RESPONSE 

 
The objections and applicants’ response are noted. 

 
As previously indicated some form of access will have to be provided to hotel guests 
in future via the estate gates.  The hotel site is however actually zoned for such 
purpose.  

 
However, the private open space was created as a private recreational area for 
residents.  Although one pontoon with 12 guests on the lagoon will not change the 
character of the estate, the provision of access to possibly 12 guests per hour utilizing 
the private recreational area for an access point, could impact on the privacy of 
residents using their private facilities.  It could thus impact the character of the 
surrounding area if the activities are not limited in scale and well managed. 

 
OBJECTION 7 – Noise Impact 

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE 
MARIANNE BUCHHOLZ: 

 
“NOISE DISTURBANCE 
Tourist activities and increased road traffic will increase the noise footprint on the 
estate and disturb residents. 
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COMMENT FROM NICO BORIS BUCHHOLZ: 
 

“Objection 7 - Resident Noise Disturbance: 
 

Tourist activities and increased road traffic will increase the noise footprint on the 
estate and disturb residents.” 

 
“Objection 8 - Resident Road Safety: 

 
Tourist activities will result in increased road traffic, increasing the risk to residents in 
particular children playing and dogs.” 

 
APPLICANT’S RESPONSE 

 
It is important to highlight that the operations of Lady Bonnie have been conducted 
without any previous concerns or complaints regarding noise.  The operators have 
taken proactive measures to ensure that the activities are carried out in a manner that 
respects the tranquillity of the estate. 

 
Moreover, managing road traffic effectively is of great importance to minimize 
disruptions and noise disturbances for the residents.  Careful planning, traffic calming 
measures, and designated parking areas will be utilised to ensure a smooth flow of 
traffic and reduce any potential noise-related inconveniences. 

 
The operators of the Lady Bonnie understand the significance of preserving the 
peaceful ambiance of the estate and will continue to monitor noise levels closely.  
Regular communication channels will be established to address any concerns or 
feedback from residents, allowing us to take prompt actions in response to their needs.  

 
TOWN PLANNER’S RESPONSE 

 
The comments are noted. Additional traffic with additional noise levels will be expected 
in the estate when the future hotel site is developed.  However, additional traffic and 
noise to the recreational area and jetty was not expected by residents.  The guests to 
the pontoon could also create extra noise levels at the recreational area and jetty. 

 
It is not clear in the motivation submitted how guests will travel to the jetty area. It is 
indicated that “designated parking areas will be provided”.  It is not clear where these 
designated parking areas for guests will be, but it is assumed that vehicles will park at 
the commercial site. 

 
The lack of this information makes it difficult to get an understanding of the overall 
possible increase in noise in this area. 
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OBJECTION 8 – Public Participation 

COMMENT FROM NICO BORIS BUCHHOLZ: 
 

“Objection 14- Municipality Consultation Model: 
 

The municipality has delegated to the HOA to make individual HOA members aware 
of the application.  Can this be legal, the normal process or it be reasonable to delegate 
the sole means of notification to the very party seeking the application?! 

 
In addition, this is the party which in the past has failed to forward the identical 
application in a reasonable timeframe?!  Please note that forwarding the application 
was done my email-only without any feedback loop. 

 
What are the requirements governing the notification of affected parties?” 

 
APPLICANT’S RESPONSE 

 
This is a standardised proses to notify all homeowners in the area that is prescribed 
by the By-Law through section 48, 49 and 50.  

 
This process was followed on instruction of the Municipality.  Proof of notices is also 
available on request.  

 
TOWN PLANNER’S RESPONSE 

 
In terms of the Overstrand Municipality Amendment By-Law on Land Use Planning, 
2020, it is required that registered notices be send out to surrounding effected property 
owners.  Notices were sent out to property owners of 22 surrounding effected 
properties within Benguela Cove Estate, the HOA and the Fisherhaven Rate Payers 
Association.  

 
As an additional measure, the HOA was also required to send out e-mail’s informing 
all property owners in Benguela Cove Estate about the application.  The HOA did not 
send out the e-mails in a timely manner and was therefore requested to again send 
out the e-mails to ensure all residents were informed of the application.  The application 
therefore complies with the requirement of the relevant By-law. 

 
OBJECTION 9 – Property Value 

COMMENT FROM NICO BORIS BUCHHOLZ: 
 

“Objection 13 - Impact on Property Value (210/575, 220/575) 
 

The developer has a history of wanting to make Benguela Cove appealing to a much 
wider audience by changing the original vision of the estate from an exclusive, quiet 
area to that of a mass, high impact tourism site. 

 
Specifically introducing facilities like mini golf, a splash park, multiple bus parking bays 
are testament of that changed vision towards commercialization.  As the result of the 
proposed change, I am concerned that the value of my property will fall.” 

389



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 
 

APPLICANT’S RESPONSE 
 

This comment is not backed by any evidence and is merely as statement made by the 
objector.  Historically the property values of the Benguela Cove Estate have seen 
persistent increase. 

 
TOWN PLANNER’S RESPONSE 

 
The comments are noted. 

 
It is very difficult to prove that this application will negatively impact property values, 
as property values has just gone up in value in the last couple of years, as stated by 
the applicant. 

 
OBJECTION 10 – General Questions / Comments 

QUESTIONS FROM RODNEY ANDERSON: 
 

1. “Exactly which boat is intended be used if consent was granted?” 
 

2. “How would the access of tourists affect the BC "Security Estate"?” 
 

3. “How is compliance with the RoD and EMP to be achieved from now on?” 
 

4. “Where are the permissions from Department of Environmental Affairs & 
Development Planning (DEADP) for the listed activities under National 
environmental Management Act 2014 (NEMA)? 

 
COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE 
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS: 

 
• “UNCLEAR INTERPRETATION OF THE CONTENT OF THE APPLICATION 
The present application requests a permit that would allow a maximum interpretation 
of the consent use. In the medium and long term, this would lead to an uncontrollable 
commercial exploitation of the shoreline (plot 220), which would cause irreparable 
damage to the protected area. 

 
In order to avoid later misinterpretations, the application must therefore describe 
exactly what the consent use is being requested for. 

 
Page 2 of the application refers to the use of a trimaran boat.  For which boat is consent 
use requested, for the currently used "Lady Bonnie" or for any other boat? 

 
Are there any consent use matters included in the application that concerns public or 
residents or boating access to the conservation area below the formal approved 
walkway as well as to anywhere on the beach areas, apart from the footprints of the 
two jetties in the positions specified in the DEADP Record of Decision?” 
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QUESTIONS FROM NICO BORIS BUCHHOLZ: 
 

“Who Is the Applicant: 
 

The application may give the impression that the proposed changes are the desire of 
the majority of individual home-/ plot owners.  It is unlikely that commercialization and 
the resulting risk to security, safety and increased noise (see points above) is the desire 
of the majority of homeowners. 

 
1. HOA vs. HOA trustees vs. BCI /developer) vs. BCI {operator of winery and related 

activities): 
 

Whilst the HOA is the applicant, the dynamics of the application are more complex: 
Decisions on behalf of the HOA, like this application, are made by the Board of Trustees 
on a simple majority basis.  The HOA has 4 trustees, 2 nominated by the developer 
(BCI), who also runs the winery and related tourist activities, and two voted for by HOA 
members (home and plot owners).  As unsold developer plots entitles the developer to 
have one vote per plot towards trustee elections, one HOA trustee was essentially 
voted for by the developer, giving the developer (BCI) a majority to make decisions on 
behalf of the HOA.  The potential for conflicts of interest is obvious. 

 
In essence the developer may apply for changes on behalf of the HOA without 
necessarily representing the view of a majority of individual home-/plot owners. 

 
As a consequence, the question that needs to be asked is who is set to benefit the 
most from the application?  Of particular note is that the name of the developer was 
not mentioned once in the application! 

 
2. Relationship Developer vs. individual homeowners: 

 
In my opinion the relationship between the developer, represented by some members 
on the Board of Trustees and the majority of individual homeowners has been fractious 
and disagreeable, as the many legal cases are testament too.  The application has to 
be viewed in this context. 

 
3. Non-Alignment of Interests 

 
The vision and interests for the estate between many individual home-/ plot owners 
and the operator of the winery and related tourist facilities may not be the same and 
diverging.  One party may be interested in commercial expansion whilst the other 
focused on preserving the existing situation.  Please note that outside the residential 
area the developer is running an extensive tourist facility.  The reassignment of 
210/575 and 220/575 would potentially expand those activities onto residential land.  
The developer and the HOA are separate entities, yet for the reasons mentioned this 
application blurs the lines and may allow the developer to use HOA land to further its 
own commercial interests. 
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4. No Consultation: 
 

Similar to previous applications, please note that I and the majority of individual HOA 
members have at no stage been consulted by the applicant about this application.  
There would have been ample opportunities to do so and even vote on during recent 
HOA meetings.  Hence the application cannot be viewed as the agreed desire of the 
majority of individual plot-/ homeowners. 

 
5. Hotel: 

 
Some land adjacent to ERF 220/575 is owned by the developer and operator of the 
winery/ tourist facility and as part of the existing site development plan has been 
approved to build a boutique hotel facility on.  Plans are currently underway to do so.  
The approval of 220/575 as a tourist facility will create a corridor to link hotel with ERF 
210/575 increasing human activity, impacting residents and wildlife.  There is an 
alternative road to link hotel and jetty. 

 
7. Pontoon Boat: 

 
a. The owner/operator of the boat pontoon boat "Lady Bonny" is the same company 

that owns and runs the winery and related tourist activities and is also the 
developer. The application makes no mention of this. The HOA has no business 
interest or association with the boat.  The application may give the impression that 
the HOA has an interest in the usage of the boat.  Due to the reasons above the 
opposite is likely the case.  Of note is that the owner/operator of the boat was not 
mentioned once in the application 

b. Individual plot-/ homeowners were not consulted at the inception of the boat tours 
or ever since. 

c. To me the boat operation of the pontoon boat and associated activities has always 
been undesirable, and I would like them to cease immediately. 

d. The pontoon boat has continued to operate FOR HIRE (ZAR 250 per person as of 
May 2023) even after the application has been submitted.  The determination of 
the operation of the boat as not being legal has not stopped its commercial usage.  
This also speaks to the inability of the authorities to effectively monitor and enforce 
rules and the operator to adhere to restrictions. 

 
1. The WRAP document needs to describe in detail what it is that consent use is 

applied for, so that there can be no confusion as to the exact detail. 
2. Which boat is "consent use" applied for, the existing Lady Bonny or another? Be 

specific and provide details of the craft to be used. 
3. Are there any consent use matters included in the WRAP application that concerns 

public or residents or boating access to the conservation area below the formal 
approved walkway as well as to anywhere on the beach areas, apart from the 
footprints of the two jetties in the positions specified in the DEADP Record of 
Decision.” 

 
QUESTIONS/ COMMENTS FROM CS MCCARTHY: 

 
1. Prior to the HOA submitting this application, the application should have gone 

through the necessary process required to get consent from the homeowners as 
to whether or not the HOA may apply for this consent use. 
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3. The application needs to define any ancillary land uses on the site that the 
operation of the pontoon boat may create. 

 
4. The application needs to confirm the maximum number of BCI clients and staff that 

will be on the BCHOA land at any one time. 
 

5. The application needs to include an SDP that demarcates the specific limited 
shoreline and land area from where the boat will be operated and stored as this 
use cannot apply to the whole erven. 

 
6. The application needs to confirm that there will only ever be one pontoon boat 

operating. 
 

7. The application needs to include an access plan for emergency vehicles in the 
event that the pontoon boat is involved in an emergency. 

 
8. The application is incorrect and misleading as it states the pontoon boat is used 

for BCI guests and is not charged for, this is however incorrect. The boat is part of 
a commercial wine enterprise and is charged for at R250 p/p, see attached email 
quote received from BCI. 

 
9. The existing clubhouse at the slipway and jetty belongs to the HOA and is by 

definition not available for the commercial use for any of its members, therefore 
the applicant should at its cost provide its own ablution facilities subject to the 
approval of the HOA or enter into a rental lease to rent and maintain the toilets and 
use of the clubhouse.” 

 
COMMENTS FROM MARCIA MKANSI: 

 
“Lastly, the estate imposes penalties on homeowners that are beyond the 
homeowners' control i.e. obligation to build which was not disclosed prior to purchase.  
Yet, they request their penalties to be erased for operating without consent.  I find this 
request to be of double standards when they can not apply their minds to other 
exceptional cases. I therefore wish to see HOA lead by example and equally honour 
the penalties imposed.” 

 
APPLICANT’S RESPONSE 

 
ANSWERS TO QUESTIONS RAISED BY RODNEY ANDERSON: 

 
1. The Lady Bonnie, pontoon boat.  

 
2. The access will be controlled and only guests that are authorised by the operators 

of the Lady Bonnie will be able to access the “Security Estate”.  
 

3. The proposed land use application is not predicted to have an impact on the RoD 
or EMP.  

 
4. The application will be circulated to the mentioned department for their comment if 

there are any triggers.  
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ANSWERS TO QUESTIONS RAISED MARTINA AND MICHEAL BRANDSTETTER & 
VOLKHARD + ILSE MARIANNE BUCHHOLZ: 

 
• The application is to operate Lady Bonnie as a tourist facility, to provided guided 

tours. The application and motivation make this clear.  
 

No access to the ‘beach’ will be allowed, no additional development is proposed, and 
no additional walkways are being proposed.  The existing facilities will be used to 
operate the Lady Bonnie and only the Lady Bonnie.  

 
ANSWERS TO QUESTIONS RAISED NICO BORIS BUCHHOLZ: 

 
1. The comment is noted, however, there was never any false pretence made that all 

homeowners are in support of the proposal.  The application was circulated to all 
the homeowners for their comment through the public participation process.  

 
2. The BCHOA is the applicant in their capacity of the owners of the subject property, 

which is why their power of attorney was required.  The operator of the Lady Bonnie 
is BCI, the remarks made regarding the BCHOA is more ‘political’ and is not 
regarded as linked to the matter at hand.  

 
3. This is noted. The properties (Portions 210 and 220 of the farm Afdaks Rivier 575, 

Caledon) are not residential properties and are zoned as Open Space Zone 3: 
Private Open Space & Open Space Zone 1: Nature Reserve and not residential.  

 
4. The need for consultation was not required as the members of the BCHOA were 

notified through the public participation process which is why they were afforded 
the opportunity to submit this comment. 

 
5. This is an assumption being made and was not indicated in the application as it is 

not being proposed. Should the hotel/lodge be developed in future, the guests 
would be able to utilise the services available of the Lady Bonnie.  

 
7.(a) This is noted and agreed with. As mentioned above, the BCHOA is the applicant 

in their capacity as the owners of the subject properties which are why their power 
of attorney was requested and BCI is the operator of the Lady Bonnie.  The 
remarks made regarding the BCHOA is more ‘political’ and is not regarded as 
linked to the matter at hand.  

b. This is noted, the homeowners and member of the BCHOA are being involved 
through the public participation process to rectify this.  

c. There has not been any complaint against the operation of the boat.  
d. The boat employs staff and the operators of the boat are continuing to ensure 

these staff’s livelihoods are supported.  
 

1. The consent use is clear; the operators of Lady Bonnie would like to continue the 
operation thereof.  

 
2. The Lady Bonnie and only that vessel.  

 
3. The conservation use areas will not be affected by the operation of the Lady Bonnie.  
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ANSWERS TO QUESTIONS / COMMENTS RAISED CS MCCARTHY: 
 

1. The BCHOA is the applicant in their capacity as owners of the subject properties 
which is why their power of attorney was required, and the operators of the Lady 
Bonnie is BCI.  The remarks made regarding the BCHOA is more ‘political’ and is 
not regarded as linked to the matter at hand.  

 
3. The consent use is clear; the operators of Lady Bonnie would like to continue the 

operation thereof. No additional uses are being requested.  
 

4. Refer to Section 4.1 of the motivational report.  12 Guests and 2 staff members.  
 

5. Only Portions 210 and 220 of the farm Afdaks Rivier 575, Caledon may be used 
for the proposed use, it is clearly stated that only these two properties will be used.  

 
6. The only vessel that will be used is the Lady Bonnie.  

 
7. The application refers to the illegal use already occurring and is being applied for.  

 
8. This comment is noted.  

 
ANSWERS TO QUESTIONS / COMMENTS RAISED BY MARCIA MKANSI: 

 
This is noted.  The BCHOA is the applicant in their capacity as owners of the subject 
properties which are why their power of attorney was required.  And the operator of 
the Lady Bonnie is BCI.  The remarks made regarding the BCHOA is more ‘political’ 
and is not regarded as linked to the matter at hand.  

 
TOWN PLANNER’S RESPONSE 

 
The concerns raised about what boat will be used, how tourist will obtain access at 
the security gate and the necessity if an EIA is required was addressed by the 
applicant and was also previously commented on in this report. 

 
The applicant also clearly state that only existing infrastructure will be used and 
toilettes at the club house, the existing slipway, jetty and no access will be provided to 
the beach.  One objector also questioned if BCI (the operator) will have to engage in 
some form of lease with the HOA, but no clear response was provided by the applicant. 

 
It has been clarified that the HOA is the applicant, but that BCI (the developer) has 
been and will operate the pontoon in future. 

 
Comments were provided on the working of the HOA with the four trustees, and the 
opinion that the developer controls the HOA and therefore makes decisions that is not 
in line with the wishes of other residents.  This is noted, but it is for the residents to 
ensure the HOA functions in line with the approved Constitution for Benguela Cove, 
and if not, they should direct their complaints to the Community Schemes Ombud 
Service (CSOS). 
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The concerns regarding that the residents who form part of the HOA only became 
aware of the fact that the HOA applied for this consent use, after they received notices 
as part of the Town Planning application process by the Municipality, is of concern.  It 
is to be noted that the notification process being followed is part of the Municipal 
process.  Members of the HOA’s should ensure that their own HOA follow processes 
and procedures in line with the requirements of their constitution.  

 
The Municipal Legal Branch was requested to provide an opinion on this point, and it 
is their opinion that resident (members) should have been notified of a Special General 
Meeting of the intention of the HOA to submit a planning application on common 
property. 

 
The applicant was requested to provide proof that the required processes were 
followed, or reasons why they feel the HOA trustees had the right to submit the 
planning application to the Municipality without following the above-mentioned 
process, before submitting this application to the Municipality.  

 
The applicant did provide a detailed response to the above-mentioned request and is 
of the opinion that the correct processes were followed in terms of the Benguela Cove 
Estate Constitution.  The comment will not be discussed in detail but is attached as 
Annexure M to this report. 

 
The Municipal Legal Branch was again requested to provide an opinion on the 
applicant’s comments.  The final opinion of that Branch is, “I am of the view that the 
HOA did not comply with its own constitution and furthermore failed to provide 
Overstrand Municipality with a clear indication in terms of what power(s), in terms of 
the Constitution, the HOA acted to submit the planning application”. 

 
On the illegal use of the pontoon for commercial purposes, the applicant indicated 
that is the reason why they are now applying.  The Planning Consultant will not 
elaborate on statements about the illegal operation of the pontoon and opinions 
objectors have of BCI and the Directors.  It is the Municipal Town Planners opinion 
that these opinions will not proof the application to be desirable or not. 

 
The comment that a penalty fee must be charged for the illegal land use are noted.  
The applicant did not provide a clear answer to this comment and only confirmed that 
the HOA is the applicant and BCI is the operator. It is also the Municipal Town Planners 
opinion that should this application be approved a penalty fee be charged.  It is 
however concerning to see that in the motivation for the penalty fee application no 
clear indication is provided as to who is the responsible party for the illegal land use.  

 
OBJECTION 11 - Comments received not linked to the land use application 
and should not affect the outcome of the Land Use Application  

COMMENT FROM RODNEY ANDERSON: 
 

“HERE ARE UNCERTAINTIES WHICH GENERATE LEGITIMATE CONCERNS. 
 

Note: The nature of his application requires that the HOA members are well informed.  
This is essential, to ensure their informed consent, and requires clear plans and details 
of what activities are intended.  This applicant has failed to do so. 
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The first questions below (1-4) were tendered by invitation prior to the Benguela Cove 
HOA AGM dated 29th April and were mainly fobbed off by Chair Ms. Streeter. 

 
1. What are the details of the 11-hectare (Renosterveld) area that is proposed to be 

cleared as "fire breaks" in terms of the budget? -NC 
 

2. The RoD contains a clear prohibition against damaging the natural vegetation 
outside of residential erven and in the Private Nature Reserve generally? To this 
she replied, "We not going to pull them out we are just going to cut them down. 

 
3. What environmental permission has been granted to do this work?-NC 

 
4. What work was done (or to be done) to "clean up the beach"? To this she replied, 

"we are not going to use heavy equipment on the "beach". 
 

The Incriminating photographic evidence was taken on 6 March. 
 

5. Was an EIA done (or to be done) as is required for such work? -NC 
 

6. Why is the homeowner's association used as the applicant for the application for 
consent use for the beach area and Lady Bonnie. -NC All the above questions 
were tendered in good faith.” 

 
COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE 
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS & 
NICO BORIS BUCHHOLZ: 

 
• “ILLEGAL ACCESS AND MECHANICAL DISTURBANCE OF THE BEACH AND 

CONSERVATION AREA 
 

Already now, while the application is pending illegal work has been carried out on the 
"beach" on the plot 220.  These was documented photographically (Appendix 1).  On 
the pictures you can see that a so-called digger-loader and workers are in the protected 
area and are doing some work.  

 
It must be pointed out that this disturbance is totally illegal as no permission was 
obtained from Department of Environmental Affairs and Development Planning.” 

 
• “MONITORING AND ENFORCEMENT OF RESTRICTIONS 

 
Approval of "Portion 229 of Farm 575, Benguela Cove - Proposed Amendment of 
Approved Site Development Plan and Departure" has shown that the ability to monitor 
and enforce restrictions by the competent authorities is limited. 

 
I have little confidence that potential restrictions to the current application would allow 
monitoring and enforcement.” 

 
• FINANCIAL CONSEQUENCES FOR HOA 

 
The operation of a tourist facility would mean additional financial and administrative 
burdens for the HOA and an additional burden on the infrastructure.  The application 
should therefore contain a detailed list of the additional costs to be expected and the 
distribution of these costs. 
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• Objection 12 - Impact on relationship with HOA not addressed (210/575, 
220/575) 

 
The proposed change places additional burdens onto individual homeowners which 
have not been addressed by the applicant.  The burden is administrative and financial.  
I am personally not willing to financially subsidize (through HOA levies) the 
establishment/ running of tourist facilities and the additional pressure on infrastructure 
this would amount to. Part of the application, in my view, should be a detailed 
agreement how the financial burden is paid for. 

 
COMMENTS FROM MARCIA MKANSI: 

 
“Thirdly, we pay a high amount of levy, and I don't see how the business benefits us 
in terms of reduced levies.  It appears to me that we pay levy for someone to 
appropriate profit under the disguise of homeowners.  I would like to know how this 
benefits us in terms of maintenance, reduced levies etc.” 

 
COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE 
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS: 

 
• MISLEADING APPLICATION 

 
The Application is misleading.  The Application attempts to create the impression that 
the HOA and all of its members consent to the Application.  There is no indication 
anywhere in the application that BCI owns and operates the pontoon (Lady Bonnie).  
Rather, it appears that this application is desired by the majority of HOA members, 
although the HO has never been consulted or even informed about the application by 
the Trustees.  The developer controls the majority of the HOA’s trustee board and has 
put this Application forward on behalf of the HOA, without the consent of the majority's 
members but in their very own business interests. 

 
COMMENT FROM BIRD LIFE SOUTH AFRICA: 

 
• “Photographic evidence provided by local community members shows that there is 

clearing of natural vegetation underway on portion 220, including, potentially, the 
removal of milkwoods Sideroxylon inerme, a Protected Tree1 The presence of a 
digger on the beach is also indicative of potential soil movement of more than Sm3, 
and there is evidence of extensive vehicle tracks and other disturbance. Given the 
timing, this has raised questions with respect to the scope and intent of this consent 
use application.” 

 
1It is illegal to damage, move, or destroy Protected Trees 

 
COMMENT FROM MARTIN DIESSNER: 

 
8.3.  Lastly, the Application is misleading. Nowhere does it state that BCI is the 

operator of the pontoon boat.  The Application attempts to create the impression 
that the HOA and all of its members consent to the Application.  However, as per 
Streeter's email confirmation (Appendix 4), no members of the HOA have been 
consulted.  
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Simply put: 
The developer (and operator of the pontoon boat) controls the majority of the HOA's 
trustee board and have put this Application forward on behalf of the HOA, without the 
consent of the majority's members. 

 
8.3.1.  Streeter and Rea, in their capacity as trustees, have undersigned the trustee 

resolution and power of attorney that are part of the Application. 
 

8.3.2.  The HOA's Constitution section 9 prevents the trustees (ie Streeter and Rea) 
to act in contravention of the Constitution. I quote section 9.5 which states "the 
Trustees may make regulations and rules not inconsistent with this 
Constitution ...” (bold my emphasis) 

 
8.3.3.  Both Streeter and Rea (and the other trustees) have, in my opinion, violated 

the powers that the Constitution provides to them as trustees as the 
Application is unlawful and contravenes the Constitution clause 30. 

 
APPLICANT’S RESPONSE 

 
• These comments do not pertain to the land use application, and this is not the 

correct forum to address or require addressing in terms of the By-Law.  
 

• Application is submitted on Portions 210 and 220 of the farm Afdaks Rivier 575, 
Caledon and not Portion 229 of the farm Afdaks Rivier 575, Caledon.  

 
• The application was submitted with the purpose of legalising the operations of Lady 

Bonnie. There has been no intention to mislead, and it was never claimed that all 
homeowners supported the application.  

 
The powers of attorney of the application were signed by the BCHOA and are the 
applicant in their capacity as owners of the subject properties. 

 
Refer to Annexure B, C, D and E for additional response to the general questions. The 
BCI have been approached to address these concerns being raised with reference to: 

 
• Illegal access and mechanical disturbance of the beach and conservation area. 
• Response to concerns regarding levies and benefits at Benguela Cove Estate; 

(BCI also pays levies like any member of the HOA and share the financial 
responsibility for maintaining the community infrastructure.  The farming 
enterprises and maintenance agreement also help keeping maintenance cost low.) 

• Impact on relationship with HOA not addressed; and 
• Financial consequences for HOA. (BCI will carry all additional cost due to the 

tourist facilities and will not place that burden on the HOA.  There will be no 
additional burden on the homeowners) 

 
TOWN PLANNER’S RESPONSE 

 
The comments/objections are not all relevant to determine the desirability of the 
application.  Due to the structure of the applicant’s response, each point will be 
discussed under their headings. 
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Concerns that property owners were not properly informed about the application was 
previously addressed. 

 
The statements about the work done in the renosterveld and beach, and the 
applicability of EIA regulations have no relevancy to this application.  If objectors have 
any concerns, they should direct their concerns to DEADP. 

 
The comments regarding the enforcement of regulations on the SDP and Departure 
approval on Portion 229 has no relevancy on this application, as stated by the 
applicant.  Should the objectors believe there are illegal activities, a formal complaint 
must be submitted to the Town Planning Branch of the Municipality to investigate. 

 
The applicant indicates that no additional financial burden will be placed on the HOA 
for the tourist facilities and the operator will carry the cost for any additional burden. 

 
The applicant did not clearly respond to the question how residents will benefit from 
the tourist facility but indicated that BCI also pays levies like any member of the HOA 
and share the financial responsibility for maintaining the community infrastructure.  The 
farming enterprises and maintenance agreement also help keeping maintenance cost 
and levies low. 

 
In response to the comment that it appears that the application was submitted by the 
HOA and members, the applicant indicated the HOA provided them with consent to 
submit the application.  The applicant also indicates it was not the intention to mislead 
that all owners support the application.  No further comment will be made on this point. 

 
Other point of objection is the fact that members were not consulted with, and that the 
HOA decision to provide power of attorney to submit the application is not consistent 
with the Constitution Section 9 and Section 30.  

 
This point has already been discussed under point Objection 10 Town Planners 
Response. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

Internal and external departments 
 

The application is supported by all internal municipal departments and external 
provincial and semi-state institutions. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
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10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
It will not create spatial injustices. 

 
Spatial Sustainability 

 
The proposed tourist activities should not have a negative impact on the 
environment or agricultural land. 

 
The impact should however also be considered on the private facility of the 
private open space with tennis club, swimming pool and boat houses, which was 
constructed for the private use of residents.  The influx of people to this site could 
impact privacy and increase noise.  

 
Efficiency 

 
For the operator it will be more efficient to make use of existing infrastructure to 
launch the operation of the pontoon.  For the residents it is however not efficient 
as it creates security and privacy concerns, which will have to be addressed, and 
could require an additional financial burden on the HOA. 

 
Spatial Resilience 

 
The proposal is in line with spatial policies for this area. 

 
Good Administration 

 
Good procedure was followed and a public participation process as required in 
terms of the Planning By-Law was followed.  There are however concerns that 
the HOA did not follow the correct procedure in terms of their Constitution to 
submit the application to the Municipality.  

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposal is consistent with the Overstrand Municipal Wide SDF, 2020. 
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The area is already serviced, and no additional services will be required for this 
development. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The surrounding area is within a private residential estate with private open 
spaces and residential plots.  Any application that could negatively impact such 
character should not be considered for approval. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The Benguela Cove Wine Estate is a Residential Development with Agricultural land 
within the development.  There is also a vacant hotel site, some private open spaces 
and nature areas within the development.  Close to the entrance to the development 
there is a Special Zoned property that is utilized to Tourists Businesses and a Wine 
cellar. 

 
Approximately half of the residential properties have been developed, whilst the rest 
are vacant. 

 
Portion 210 within the development is zoned Open Space Zone 3: Private Open 
Space.  It is developed with tennis courts, a swimming pool and boat storage. This 
area is a private area created for the residents within the development. Portion 220 
to its northwest is zoned Open Space Zone 1: Nature Reserve and is an 
environmentally sensitive strip of land next to the lagoon.  A jetty, boat slipway and 
clubhouse were constructed on a small portion of the strip next to Portion 210. 

 
The application that was submitted is to operate a commercial pontoon to take tourists 
for boat trips on the lagoon.  The clients will however have to make use of Portions 
210 and 220 to access the pontoon at the jetty.  Application was therefore made for 
a Consent Use for a Tourist facility on these portions for such operation, and a 
determination of an administrative penalty due to the fact that the pontoon boat has 
already been operating for a while on a commercial basis. 

 
The application that was submitted to Town Planning indicates that the HOA is the 
applicant for this application. 
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The application went through a public participation process and one (1) letter of 
support, and nine (9) letters of objection were received.  The objections, applicants’ 
response and Municipal Town Planners response thereto were discussed in detail in 
the report.  

 
The objections were addressed, but some of the objections will again be discussed 
in more detail as it could impact desirability. 

 
The objectors were concerned about the lack of information with the application. It 
is not clearly defined in the motivation how many trips will be done by the pontoon per 
day.  It is also not indicated how guests will be transported to the jetty or if they will 
travel to the jetty with their own vehicles.  The lack of information does create 
concerns regarding the scale and impact of the tourist facility.  The infrastructure on 
both properties was created to cater for residents, and it is reasonable for residents 
to show concern for activities that could impact their properties. 

 
The objectors are also concerned about security of their properties.  The 
undeveloped hotel site within the development would allow for some influx of people 
to such site in future.  This application is to allow customers into the development but 
also to provide them with access over a private open space, which is the recreational 
area for residents only and boat storage area to obtain access to the jetty and 
pontoon.  This could impact privacy and security on the private open space.  The lack 
of a clear program of how many trips will be catered for per day and how will security 
be improved at the recreational area and private clubhouse, is of concern.  The 
applicant indicates that good security processes will be followed, but no detail is 
provided. 

 
The objectors are concerned about the noise impact.  The lack of information about 
number of trips to the pontoon, how will people obtain access to the site, how would 
behaviour of visitors be controlled not to impact surrounding residents, were not 
addressed.  The fact that the pontoon is being operated at this stage does not proof 
the concerns not to be valid, as the scale of existing and future operation of the 
business was not indicated in the motivation. 

 
There were also objections regarding the change of the character of the area created 
as recreational zone for residents and their guests.  This is mainly with regards to an 
influx of people to use the tourist facility, and the impact it could have with increased 
noise and impacting on the privacy of surrounding property owners.  The lack of 
information regarding the precise operation of the tourist activity (pontoon) does give 
weight to the concerns of the objectors. 

 
The objectors had major concerns regarding the lack of in-house processes 
followed by the HOA with this application, concerned that there is non-compliance 
with the Benguela Cove Constitution and concerns why application is made by the 
HOA and not BCI who is operating the pontoon on a commercial basis. 
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The application was submitted by the Homeowners Association.  It was not indicated 
in motivation that BCI will operate the pontoon, and residents are concerned that it 
appears that residents are applying for the right.  They are also concerned that they 
will be held responsible for any costs that may occur with the operation of the pontoon.  
BCI’s involvement was not indicated in the motivation report, but in correspondence 
to the Municipality and the response received from the applicant on objections, it is 
indicated that BCI is operating the pontoon.  The objectors’ concerns are duly noted, 
and the HOA should have communicated this to its members. 

 
The above concerns link directly with the comments that members were not informed 
by the HOA of the application before it was submitted to the Municipality.  In Section 
30 of the Benguela Cove Wine Estate Constitution it is clearly indicated how Common 
Property should be dealt with. 

 
“30.1 Neither the whole nor any portion of the common property shall be: 

30.2.3 subjected to any right, whether registered in the Deeds registry or not, 
of use, occupation, or servitude, save those enjoyed by the members 
of the Association in terms thereof, or which allow for agricultural 
activities to be conducted similar in nature to the Agricultural 
Enterprise; or 

30.2.4 built upon, improved, or enhanced in value by the construction of 
buildings, erection of facilities and amenities, other than as contained 
in this Constitution and in the approved layout plan, without the 
sanction of a special resolution of the Members of the Association.”  

 
The planning consultant did not elaborate on this matter in the response on the 
objections.  The Municipal Legal Branches opinion was requested on this matter, and 
the opinion is the HOA should have tabled the proposal at a special meeting to all 
members, since the application is on a common area.  It is thus also not clear if the 
application is supported by most members of the HOA. 

 
Some objectors also interpret condition 30.2.3 that should the Consent Use be 
allowed all members must have the same right to practise the use.  The Town 
planning consultant however indicated that each person will then have to apply on its 
own to operate such a use from the common property.  To a certain extend the 
applicant’s opinion is supported, as if the planning approval for only one pontoon is 
supported, more pontoons can only be allowed by amending the land use rights.  The 
conditions of approval from DEADP: Coastal Management anyway indicated that the 
commercial activities only be limited to one pontoon, which would then only allow for 
one operator. 

 
The fact that a pontoon is allowed on a common area could however mean that 
members of the HOA can have expectations that the income made from the pontoon 
must benefit all members, as members pay levies to maintain common properties.  
This is however a matter that the HOA must deal with internally, and in compliance 
with the Benguela Cove Constitution.   

 
As previously indicated to obtain more clarity about the interpretation of the 
Constitution and its procedures, the Municipal Legal Branch was requested to provide 
a response to the interpretation of the Constitution. 
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It is their opinion that residents (members) should have been notified of a Special 
General Meeting of the intention of the HOA to submit a planning application on 
common property. 

 
The applicant was requested to provide proof that the required processes were 
followed or provide reasons why they feel the HOA trustees had the right to submit 
the planning application to the Municipality without following the above-mentioned 
process, before submitting this application to the Municipality.  A further response was 
provided by the applicant maintaining that the HOA followed the correct internal 
processes.  The Municipal Legal Branch was again requested to comment on the 
applicant’s comments, and the following response was received,  

 
“I am of the view that the HOA did not comply with its own constitution and furthermore 
failed to provide Overstrand Municipality with a clear indication in terms of what 
power(s), in terms of the Constitution, the HOA acted to submit the planning 
application”. 

 
The last point of objection that will be discussed is the existing illegal land use and 
requirement for penalty fee. 

 
It was established that the Overberg District Council By-Law relating to the Control of 
use of the Bot River Estuary, is not relevant anymore.  A By-Law relating to the control 
and use of the Bot River and Klein River Estuaries was approved in 2004.  In terms 
of this By-law application will also have to be made for some permits to the Overstrand 
Municipality.  If this application is supported, a relevant condition will have to be 
inserted that there be compliance with such By-Law. 

 
The other concern is that BCI is operating the pontoon but that the HOA is now the 
applicant.  In the Penalty fee application, it is indicated in the Motivation under the 
heading “conduct of the person (allegedly) involved in the contravention”, that “The 
Lady Bonnie has been operated without prior approval of a formal land use 
application”.  It is then further indicated under the heading dealing with if the person 
involved in the illegal activities has previously contravened the By-Law, that “To the 
knowledge of this office, the property owner has not previously contravened the By-
Law”.  This creates the impression that the HOA will have to deal with any penalty 
fees.  However, in some correspondence to the municipality and the applicant’s 
response to the objections it is indicated the HOA is the landowner and applicant, and 
BCI is the operator.  No further information is provided as to who will be responsible 
for a penalty fee. 

 
Considering the above, the objectors concern about who the applicant is, is valid, as 
they as members of the HOA will then also have to help carry the cost of any 
administrative penalty fee. 

 
DETERMINATION OF ADMINISTRATIVE PENALTY: 

 
a) Nature, duration, gravity, and extent of the contravention 

 
No clear indication was provided by the applicant how long the illegal activity has 
been operational.  The date of submission of this application will then have to be 
used as measure, which is from 9 February 2023. 
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The gravity of the application is using the common properties to obtain access and 
use some toilettes to cater for a pontoon boat for commercial trips, which carry 12 
clients and 2 personnel.  

 
b) The conduct of the person (allegedly) involved in the contravention 

 
The applicant did not provide a clear indication who the responsible person is.  
However, it is indicated in the motivation that “the property owner has no previous 
contravention”, creating the impression the HOA is the person involved in the 
contravention.  

 
c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

No report was provided. 
 

d) Whether the unlawful conduct was stopped 
 

The illegal activity is still ongoing. 
 

e) Whether the person allegedly involved in the contravention has previously 
contravened this By-Law or a previous planning law 

 
The applicant indicated that to their knowledge the property owner has no previous 
contraventions in terms of the By-Law. 

 
What makes this application very difficult is that there is confusion as to who will have 
to be responsible for the penalty fee, should there be a positive recommendation on 
the application and a penalty fee is required.  At this stage possible penalty fees will 
not be calculated, as it is not clear who will have to be kept responsible for paying any 
fees.  It is also basically impossible to determine an administrative penalty fee, 
because for a land use the property value of land and the portion used for the illegal 
land use is used to determine a fee.  Other than the possible use of the toilette facilities 
for commercial guest, guests will only traverse the properties to the pontoon.  It is 
thus very difficult to determine a size of the property utilized for the commercial use. 

 
Considering the above-mentioned information, there is concern to the impact on 
noise, security, and the character of the surrounding area.  The lack of information in 
the application also creates more grey area, making it difficult to measure total impact.  
There also is a lack of clear internal processes in terms of the Benguela Cove 
Constitution that was supposed to be followed by the HOA, informing members of the 
proposal dealing with common property.  There is also concern as to who the person 
is that must be held responsible for the illegal activities and any possible penalty fees. 

 
It is therefore the opinion that the application in its existing format cannot be 
recommended for approval and that the application is not desirable.  
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13. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(o) of the Overstrand Municipal 
Amendment By-Law on Municipal Land Use Planning, 2020 for a Consent use to 
allow tourist facilities (operating a pontoon boat as a recreational facility) on 
Portions 210 & 220 (Portions of Portion 80) of Farm Afdaks River No.575, Division 
Caledon, not be approved. 

  
2. that the determination of an administrative penalty in terms of Section 90.(4) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 applicable to Portions 210 & 220 (Portions of Portion 80) of Farm Afdaks 
River No.575 for the unauthorized land use (operation of a pontoon boat) , not be 
imposed. 

  
3. that the applicant and persons who commented be notified of their right of appeal 

in terms of Section 78 of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 with regard to the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
POINT 1  

 
❖ Due to a lack of information about how many trips the pontoon will make per day, 

how many visitors will visit the site per day, how visitors will make use of facilities 
on common area and also how they will access the site within a private estate, it is 
impossible to measure desirability. 

❖ The concerns about security, higher noise levels; impact on privacy of surrounding 
residents and ultimately the character of this area are valid concerns. 

❖ The concerns by objectors that the Benguela Cove Estate HOA did not comply with 
the Benguela Cove Estate Constitution prior to submitting the application is 
supported by the Municipal Legal Services Department. 

 
POINT 2 

 
❖ It is not clear in the application who will be responsible for any administrative 

penalty fee, as the application was submitted by the HOA, but is operated by 
another party.  

❖ Clarity must be provided about who takes responsibility, because if the HOA is 
charged with an Administrative Penalty Fee, members of the HOA will have to help 
to pay an administrative penalty fee for an application they did not consider in terms 
of internal processes of the HOA in line with the HOA Constitution. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Objections received 
Annexure E: Applicant’s response to objections 
Annexure F: Services Report 
Annexure G: Comment: Telkom 
Annexure H: Comment: Cape Nature 
Annexure I: Comment: DEADP (Coastal Management) 
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Annexure J: Comment: DEADP (Environmental Management) 
Annexure K: Comment: BOCMA 
Annexure L: Municipal Legal Services Department opinion on application dated 

21 February 2024 
Annexure M: Applicant’s additional response on concerns that internal HOA 

processes in terms of Estate Constitution were not followed 
Annexure N: Municipal Legal Services Department comments on Applicant’s 

response dated 4 March 2025 
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