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4.6

PORTIONS 210 AND 220 (PORTIONS OF PORTION 80) OF FARM AFDAKS RIVIER NO.
575, CALEDON DIVISION, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR
CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: WRAP
PROJECT OFFICE ON BEHALF OF BENGUELA COVE HOMEOWNER’S ASSOCIATION

HBENG 210 & 220/575 (4336/2023)
H Olivier (028) 313 8900 Hermanus Administration
28 July 2025

1. EXECUTIVE SUMMARY

An application was received on 9 February 2023 by WRAP Project Office on behalf
Benguela Cove Homeowner’s Assaociation on Portions 210 & 220 (Portions of Portion
80) of Farm Afdaks River No0.575, Division Caledon in terms of the Overstrand
Municipality Amendment By-Law on Municipal Land Use Planning, 2020 for the
following:

+ Consent Use in terms of Section 16(2)(0) of the Overstrand Municipality
Amendment By-Law on Municipal Land Use Planning, 2020 to allow tourist
facilities (operating of a pontoon boat as a recreational facility).

< Determination of an administrative penalty in terms of Section 16(2)(q) of the
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning,
2020 for the unauthorised land use activity as stipulated above.

A Locality Plan of the property concerned is attached as Annexure A. The Motivation
Report from the applicant in support of the proposal is attached as Annexure B, while
the proposed Site Development Plan is attached as Annexure C.

2. DECISION AUTHORITY
Municipal Planning Tribunal

3. BACKGROUND / SITE HISTORY
Portions 210 and 220 of Farm Afdaks Rivier No .575 is zoned Open Space Zone 3:
Private Open Space and Open Space Zone 1: Nature Reserve respectively. There
are amenities for residents on Portion 210 such as boat houses, a pool and tennis
court. Portion 220 is next to the lagoon and a jetty boat slipway, and a club house was

constructed in this area.

The proposal is to operate a pontoon boat from the jetty on a commercial basis, hence
this application for consent use for tourist facility.

4. SUMMARY OF APPLICANT’S MOTIVATION

THE MOTIVATION FOR THE APPLICATION IS AS FOLLOWS:

» The Board of Trustees of the HOA submitted the application.

» The properties serve as recreational area for private homeowners and guests.

» The proposal is to operate a pontoon boat from the existing jetty on a commercial
basis.
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» The lagoon is a RAMSAR wetland and well suited for tourism.

» Application is also made for an Administrative Penalty fee as the pontoon boat is
already operational on a commercial basis.

» The pontoon boat will provide a recreational activity that allows residents and
visitors to enjoy the beauties of the Bot-Kleinmond Estuarine System. A trimaran
designed boat will host guided boat tours.

» The pontoon caters for 12 passengers and 2 crew members, and the tours will last

60 minutes, therefore no onboard ablution will be required.

The boat engines create minimal sound and the detachable fuel tanks eliminate

possible fuel spills.

The proposal is in line with the core values of Benguela Cove Lagoon Wine Estate

which is nature conservation.

The estate won various awards for their conservation efforts.

Will be in line with the By-Law relating to the Control and Use of the Bot River and

Klein River Estuaries.

There are no restrictions in the Title deed prohibiting the application.

No new services will be required.

Access to the site is existing internal roads from the R43 Provincial Road.

Will have no heritage impact.

In line with the Bot/Kleinmond Estuarine Management Plan Draft January 2019

and most of the route is within the Recreational Zone 1.

Application is in line with EMOZ.

VVVVY VYV 'V 'V
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SPLUMA PRINCIPLES

The application is measured against the principles in terms of Section 42 of SPLUMA,
as follows:

Spatial Justice
Will not create spatial injustices.

Spatial Sustainability and Efficiency
Refers to protection of valuable agricultural land, environmentally sensitive and
biodiversity rich areas. The application will not impact on the afore said.

Spatial Resilience
Not in conflict with spatial planning policies.

Good Administration
A good streamlined public participation process was followed by the municipality.

DETERMINATION OF ADMINISTRATIVE PENALTY:

a) Nature, duration, gravity, and extent of the contravention

The boat carries 12 passengers and 2 crew members, and it is used to do guided
tours of 60-minute duration.

b) The conduct of the person (allegedly) involved in the contravention

The Lady Bonnie has been operated without approval.
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d)

e)

Report by a quantity surveyor in matters of unauthorised
building/construction

No quantity surveyor was appointed as there is no unauthorised
buildings/construction.

Whether the unlawful construction was stopped

The activity has not stopped as this would lead to a loss of income to the guides
and the workers employed to operate the tourist attraction.

Whether the person allegedly involved in the contravention has previously
contravened this By-Law or a previous planning law

To our knowledge the property owner has not previously contravened the by -law.

5. ADMINISTRATIVE COMPLIANCE

Methods of advertising Date published Cllesiig 2 o]
comments

Registered notices (1%t round) Yes 28 March 2023 5 May 2023
Registered notices (2" round) Yes 28 April 2023 2 June 2023
Internal departments Yes 28 March 2023 5 May 2023
Ward councillor Yes 28 March 2023 5 May 2023
Total comments NINE (9)
Total letters of support ONE (1)
Was public participation undertaken in accordance with Section 46 — 50 of Yes
the By-Law on Municipal Land Use Planning?
Was the application processed correctly (if no, elaborate below): Yes
Is the proposal consistent with the principles referred to in Chapter 2 of Yves
SPLUMA and Chapter VI of LUPA? (can be elaborated further below)

(It is to be noted that in the notification process the Homeowners Association was required to email a copy of the
application to all property owners in Benguela Cove. They did not send the emails in the notification period in March,
and a second notification was sent out in April 2023.)

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL
DEPARTMENTS

Name Date received Summary of comments

Overberg District Municipality: Health 27/03/2023
Department

Approved.

Building Control 14/02/2023 No objection.
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Fire Department 27/03/2023 No objection.
Environmental Management Services | 10/05/2023 No objection.
Engineering Services 23/02/2023 See Annexure F.
Telkom 28/03/2023 See Annexure G.
Cape Nature 05/04/2023 See Annexure H.
\(’:Vf;;g{‘,\f:‘np;ggg‘éi’t“ment DEADP: | 5/08/2023 See Annexure |.
prestern ¢ape ﬁg‘r’lzg”erpnee“rﬁ DEADP: | 1 0/05/2023 See Annexure J.
BOCMA 23/11/2023 See Annexure K.

7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION.

One (1) letter of support was received from H & H Elcock, and nine (9) letters of
objection were received during the public participation process. The applicant was
provided with an opportunity to respond to the objections. See Annexures D and E

respectively.

Objections were received forthcoming the public participation process from the

following parties:

Lindfield Brokers (R Anderson)
Brandsetter, M & M

Buchholz, V & IM
Drs. Stroemer & Helgers
Buchholz, NB

ek ok SR SR o SR S

Mkansi, M

Birdlife South Africa (Dr G Murison)
The Diessner Family Trust (M Diessner)

Iris McCarthy Family Trust (CS McCarthy)

The objections, applicant’s response and Municipal Town Planner’s response can be

summarized as follows:

(Summary is in the same numerical order as the applicant’s response for ease of reference.)
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OBJECTION 1 - Environmental Concerns, Historic ROD & EIA

COMMENT FROM RODNEY ANDERSON:

“The application is void ab initio on the first principal in that it takes no account of
ensuring compliance with the provisions of the founding documents being the
Department of Environmental Affairs Record of Decision (RoD) issued 15 December
2003 and the Environmental Management Plan dated March 2004.”

“The Botrivier Vlei and Environs enjoy the status of Globally Important Bird Area as
designated by Birdlife International and RAMSAR. This ensures the area has the
status and protections of one of the foremost bird conservation sites in the world.”

“This importance became a part of the legal protection and environmental controls
issued- in the BC founding documentation. As set out in the environmental impact
assessment Scoping Report incorporated in the binding 2003 Record of Decision.

These provisions cover the Private Nature Reserve being portions 10 to 18 et al of
farm Afdaksriver no 575 Caledon comprising 31.5% of what is now Benguela Cove.
Identified for the conservation of threatened Renostervelt Biome and nothing else.”

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS:

‘ACTIVITIES AND DEVELOPMENT RESTRICTIONS RELATING TO THE CONSENT
APPLICATION

An environmental impact assessment for the proposed Benguela Cove Lagoon Wine
Estate was conducted that resulted in the issuance of a Record of Decision (RoD) by
DEADP. This RoD was approved on the impact assessment that included a number
of specialist studies e.g. botanical survey, archaeological survey, avifaunal survey, etc.

Of importance in this consent use application (written by WRAP) is that the "beach
area" of the Botrivier Lagoon along the southern and western boundaries of Benguela
Cove Lagoon Wine Estate is designated as a Globally Important Birding Area (ZA097)
by Birdlife International. This was based on extensive Specialist avifaunal studies
conducted on the Botriviervlei, by KN Barnes during 1997 and 2003, the latter
commissioned as a specialist study during the environmental impact assessment
process for the Benguela Cove Lagoon Wine Estate.

Botriviervlei now enjoys the status of Globally Important Bird Area as designated by
Birdlife International, giving the area status as one of the most important sites for bird
conservation in the world. This importance formed an important part of the constraints
and environmental controls incorporated in the outcome of the environmental impact
assessment Scoping Report. This Scoping Report formed the body of information on
which environmental authorization was given and specified in the Record of Decision
El2/2/1-213-Farm 575/10-18, Hermanus, dated 15 December 2003, that is applicable
to all aspects of the Benguela Cove Lagoon Wine Estate development.
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The following controls and constraints are applicable to give effect to the
requirements contained in the said Record of Decision:

a. The positions of the two approved jetties are specified in relation to the headland
point of reference known as South Cape.

b. The erven boundaries were set well back from the high-water mark of the Botrivier
Vlei to prevent human disturbance of bird life on the northern, west and southern
boundaries of the conservation area of the Benguela Cove property development.

c. A boardwalk/demarcated walkway were placed well back from the beach areas
surrounding Benguela Cove to prevent disturbance of birdlife on these areas.

d. A pet policy is in force where cats are not allowed on the properties and dogs must
be contained in fenced erven or kept on a leash when outside the erven.

e. No access to the lagoon edge is allowed from the boardwalk/walkway apart from
the footprints of the two jetties that provide boating access to the Botrivierviei.

f.  No boats or watercraft may be beached anywhere on the waterside perimeter of
Benguela Cove but may only be moored to the approved jetty.

g. The Botrivier Lagoon Management Plan in force at the time must be adhered to at
all times.

h. The Record of Decision also specifically mentions that "the mitigation measures
as detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled
by EnviroAfrica, as well as those specified in the following Specialist Reports, must
be incorporated also in the operational phase of the project: Appendix K, Marine
Studies Report dated S May 2003, pages 9&10; Appendix L, Botanical Report
dated 12 May 2003 undertaken by Nick Helme; Appendix M, Avifaunal Report
compiled by K N Barnes in March 2003; Appendix S, Archaeological Report dated
August 2003 must be adopted and implemented.

i. The RoD further stipulates that the residential component of this application must
adhere to the setback lines identified by the avifaunal specialist along the lagoon
frontage.

j.  Finally, the RoD stipulates that the Homeowners' Association/ or operator of the
facility must implement and incorporate the conditions of authorizations given in
this Record of Decision, as appropriate to the operational phase of the project.

The existing restrictions above provide space for wildlife. Allowing tourist activities
would negate this deliberate step and there will be pressure to "clean-up the beach" in
order to make it appealing to customers, destroying the natural habitat of wildlife. How
can the above points be reconciled with the application?

There is also a bird nesting near the access road to the site which would be impacted
by increased activities. How would an approval of the application be reconciled with
the above restrictions?”

‘ENVIRONMENTAL IMPACT ASSESSMENT

The initial application for the development of the estate included an environmental
impact study. The application does not make it clear if a new EIA was conducted and
is part of the application.”
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COMMENT FROM BIRD LIFE SOUTH AFRICA:

“Birdlife South Africa would also appreciate greater clarification on the permissible
activities specific to the pontoon itself (when on the water), as well as the proposed
route. The Bot River estuary is a Ramsar site, a wetland of international importance,
and is ranked 8th in the country for its conservation importance. It is also a highly
dynamic system, changeable in condition and consequently, its supported biodiversity,
including its bird life. The route and activities of the pontoon require further detail and
explanation to ensure the conservation and protection of this important system
throughout, and Birdlife South Africa would be willing to engage on this further.”

COMMENT FROM NicO BORIS BUCHHOLZ:
“  Objection 2- Non-compliance ROD 15/12/2003- 220/575)
The current application may not be allowed with regards to the ROD, 15/12/2003

- Objection 3 - Non-compliance of Environmental Development Plan (March
2004} - (220/575)

The current application may not be in compliance with the Environmental Development
Plan (March 2004)

- Objection 4- Disturbance to - Wildlife (220/575)

Increased human activities will disturb wildlife, particularly the bird sanctuary on the
wetlands of ERF 220/575 which is an internationally recognized RAMSAR site.

These existing restrictions provide space for wildlife. Allowing tourist activities would
negate this deliberate step and there will be pressure to "clean-up the beach" in order
to make it appealing to customers, destroying the natural habitat. How can the below
points be reconciled with the application?

- The following controls and constraints are applicable to give effect to the
requirements contained in the said Record of Decision.

- The positions of the two approved jetties are specified in relation to the headland
point of reference known as South Cape.

- The erven boundaries were set well back from the highwater mark of the
Botriviervlei to prevent human disturbance of birdlife on the northern, west and
southern boundaries of the conservation area of the Benguela Cove property
development.

- A boardwalk/demarcated walkway were placed well back from the beach areas
surrounding Benguela Cove to prevent disturbance of bird life on these areas.

- A pet policy is in force where cats are not allowed on the properties and dogs must
be contained in fenced erven or kept on a leash when outside the erven.

- No access to the lagoon edge is allowed from the boardwalk/walkway apart from
the footprints of the two jetties that provide boating access to the Botrivierviei.

- No boats or watercraft may be beached anywhere on the waterside perimeter of
Benguela Cove but may only be moored to the two approved jetties.

- The Botrivier Lagoon Management Plan in force at the time must be adhered to at
all times.
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- The Record of Decision also specifically mentions that "the mitigation measures
as detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled
by Enviro Africa, as well as those specified in the following Specialist Reports, must
be incorporated also in the operational phase of the project.

- The RoD further stipulates that the residential component of this application must
adhere to the setback lines identified by the avifaunal specialist along the lagoon
frontage.

- The Homeowners' Association | or operator of the facility must implement and
incorporate the conditions of authorisation given in this Record of Decision, as
appropriate to the operational phase of the project.

- There is also a bird nesting near the access road to the site which would be
impacted by increased activities.

e Objection 5 - Environmental Impact Assessment

The initial application for the development of the estate included an environmental

impact assessment. The application does not make it clear if a new EIA was

conducted and is part of the application.”

COMMENTS FROM CS MCCARTHY:

2. The applicant needs to complete a NEMA checklist and obtain written confirmation
from DEADP that the consent use does not trigger a NEMA EIA application in
terms of the regulations.”

COMMENTS FROM MARCIA MKANSI:

“Firstly, 1 have concerns about the environmental impact of the boat. The emission
from the boat has an impact on biodiversity.”

APPLICANT’S RESPONSE

Response to ROD and EA comments:

The Environmental Affairs Record of Decision (RoD) issued 15th December 2003
indicates the following:

“The sites identified for the proposed jetties have been extensively investigated. The
southern most jetty will be located approximately 270 meters north of the headland
known as “South Cape”. The gradient of the shore is relatively shallow; therefore, if
the slipway is to be used at all levels, it would need to extend 50m into the water.

The northern most jetty located 770m meters north of “South Cape”. This site is
depositional zone, and foundations would require a short slipway as it is close to an
existing channel.”

The RoD approved the jetty that is used by Lady Bonnie to be launched, and the
proposed use of the jetty is still in line with the RoD as a jetty. A Jetty is defined as a
‘landing stage or small pier at which boats can dock or be moored.”

No additional development is being proposed to operate the proposed tourist facility,
and the operation of the facility will not have an impact on the bird life and access to
the jetty will only be obtained from existing boardwalks.
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Response to Martina and Micheal Brandstetter & Volkhard and llse Marianne
Buchholz & Dr. Klaus Stroemer and Dr Beate Helgers:

a. This noted and agreed with, the application will not alter the jetty’s position.

b. This is noted and agreed with; the application will not alter the jetty’s position or
does not propose any additional development or structures.

The guests of the Lady Bonnie will be required to only utilise approved and existing
walkways to gain access to the jetty to embark onto the Lady Bonnie.

No pets will be allowed on the Lady Bonnie.

This is noted and will be maintained by the operators of the Lady Bonnie.

This is not the proposal, only the approved jetties will be used.

This noted and agreed with.

This is noted and the proposed tourist facility is not predicted to have an impact on
the operation and requirements set out by the RoD.

No amendment of the ‘residential component’ is being proposed. This is noted and
agreed with.

S@moa o

Responseto environmental concerns:

The motivational report addresses the environmental concerns, and the Lady Bonnie
will be operated within the regulations as set out by the Bot/Kleinmond Estuarine
Management Plan, refer to section 4.1 and 10.

Additionally, no additional development is being proposed to occur, and it would not
impact the private nature reserve as mentioned in the comment as received.

The only proposal is to utilise the Lady Bonnie as indicated in the motivational report.
The use of the Lady Bonnie would be to provide guests access to the lagoon/estuary
and provide them with knowledgeable information regarding the estuary itself. No
additional uses are sought.

The application was circulated to all relevant external departments. Should any
commenting authorities require any additional information and / or environmental
studies it will be adhered to. As there were existing authorisations in place it was not
considered that any additional information would have been required when the
application was submitted.

TOWN PLANNER’S RESPONSE

The original approval of Benguela Cove included the approval of an EIA ROD. This
application was sent to DEADP: Development Management who indicated no
additional environmental process is triggered.

DEADP: Coastal Management also provided support for the application, subject
thereto that only one pontoon be allowed, and that Cape Nature must provide
permission for the pontoon to use the lagoon.

Cape Nature was also requested to comment on the application, and they indicated
that they do not object against the application, but should any new recreational
infrastructure be developed, it should follow the correct environmental processes. No
new infrastructure is proposed with this application.
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The Municipal Environmental Branch also indicated their support for the application,
due to the fact that existing infrastructure will be used.

Considering the above, the objections relating to requirements of the existing EIA
ROD, possible new EIA ROD, concerns regarding the Ramsar Birdlife status of the
area and the management of the private nature reserve portions, are noted. The
departments/institutions responsible for environmental protection however support the
application, and therefore the objections relating to environmental concerns do not
proof the application not to be desirable.

OBJECTION 2 —New Development

COMMENT FROM RODNEY ANDERSON:

“The application for the development of the "beach area” can be seen to be void also
to the extent that it is vague and lacks any contextual conservation significance. Any
additional tourism facilities should be located at the BClI Commercial District.”

COMMENT FROM BIRD LIFE SOUTH AFRICA:

“Birdlife South Africa asks for confirmation that the consent use application applies to
the current use of both the pontoon boat (the Lady Bonnie) and existing structures,
and for more detail thereof. It is unclear as to whether the application is seeking to
develop additional tourism and/ or recreational facilities, or engage in other related
activities, as defined through OMLUS.

Similarly, Birdlife South Africa requires corroboration that there is/ will be no increase
to the development footprint associated with this consent use application, particularly
in portion 220 (the beach area).”

COMMENT FROM NICcO BORIS BUCHHOLZ:

e Objection 9- Scope of Application/ Lack of Specificity (210/575. 220/575):

The applicant is seeking the broadest scope of approval by re-designating the land
as a "tourist facilities" (OMLUS).

The activities allowed under this approval category are too broad, not restrictive
enough, provide few guardrails, are easy to abuse and the consequences difficult to
foresee.

The applicant must state what specific activities the applicant wants to engage in,
instead of wanting to be issued "card blanche".
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Informal, legally not relevant and binding assurances by the Board of Trustees
representing the developer are not enough to keep in restrict what might be planned
in the future. What stops the general integration of 210/575 & 220/575 into winery
related, sponsored and commercial for trade/profit activities? What stops turning the
boat ramp into a public ramp, what stops water sport equipment rental, what stops
public functions at the boathouse (turning it into a "pop-up restaurant"), what stops
entertainment functions (concerts) on the beach, what stops renting out beach chairs,
what stops beach sports (e.g. volleyball/ tennis), what stops ice-cream or hamburger
stands, what stops the HOA owned swimming pool and tennis courts to be used by
the general public? If an approval was given, it needs to state what specific activities
are approved. A general approval for all "tourist activities" with some exceptions is
NOT acceptable.

e Objection 10- Lack of support facilities (e.g. toilets) (210/575, 220/575)
There are no public toilet facilities to support tourism. The boat house is for the private
use of residents and HOA members and their (hon-commercial guests) and not for the

general public.

APPLICANT’S RESPONSE

No additional structures are being proposed and only the existing structures are
proposed to be used for the proposed tourist facility. The general public will not have
access and only guests of the pontoon boat will be allowed access.

Response to Nico Boris Buchholz

The application is to legalise the operation of the pontoon boat; no additional uses are
requested. The objector is mistaken to indicate that the applicants will have “carte
blanche” to do as they please.

“Informal, legally not relevant and binding assurances by the Board of Trustees
representing the developer are not enough to keep in restrict what might be planned
in the future. What stops the general integration of 210/575 & 220/575 into winery
related, sponsored and commercial for trade/profit activities? What stops turning the
boat ramp into a public ramp, what stops water sport equipment rental, what stops
public functions at the boathouse (turning it into a "pop-up restaurant"), what stops
entertainment functions (concerts) on the beach, what stops renting out beach chairs,
what stops beach sports (e.g. volleyball/ tennis), what stops ice-cream or hamburger
stands, what stops the HOA owned swimming pool and tennis courts to be used by
the general public? If an approval was given, it needs to state what specific activities
are approved. A general approval for all "tourist activities" with some exceptions is
NOT acceptable.”

The above cannot occur as it was not applied for.
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TowN PLANNER’S RESPONSE

The objectors’ comments are noted. It is not clearly defined in the motivation how
many trips will be done on the pontoon per day. It is indicated that the visitors will be
allowed to use the toilettes on portion 220 at the existing clubhouse. The lack of
information regarding the number of trips does create some concern regarding the
scale and impact of the tourist facility. The infrastructure on both properties was
created to cater for residents, and it is reasonable to show concern to activities that
could impact their amenities.

The applicant did comment that the only right being applied for is to allow paying
customers on the pontoon for cruises on the lagoon, and no other uses can be allowed
as it was not applied for.

OBJECTION 3 - Operations & Benguela Cove Homeowner’s Association

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE
MARIANNE BUCHHOLZ:

BCHO constitution in relation to public property According to the Deeds register, plots
210 and 220 are "common property", i.e. they belong to all homeowners (HO). Article
30 of the BCHO Constitution clearly states the following:

"Neither the whole nor any portion of the common property shall be subjected to any
rights, whether registered in the deeds registry or not, of use, occupation or servitude,
save those enjoyed by the Members of the Association ...”

This means that the Constitution prohibits changing usage unless ALL members
benefit from this application. Streeter emphasized in various inquiries regarding this
change that the change to a tourist facility is for the sole benefit of the owner of the
pontoon boat.

Even if she retracts this statement, it is unthinkable that all HOs should have the right
to exploit the designated area commercially for tourism purposes. Such use is
prohibited for nature conservation reasons alone.

COMMENT FROM MARTIN DIESSNER:

“8.1 Section 30 of the HOA's Constitution ("Constitution") expressly prescribes the
dealings with the common property, which portion 210 and 220 fall under as
explained in paragraph 3.1 above. Subsection 30.2.3 clearly states that, and |
guote "Neither the whole nor any portion of the common property shall be
subjected to any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association
in terms hereof ... " (my emphasise in bold).

8.1.1. The title deed of Portion 210 and 220 makes it clear that the HOA (via its
trustees) is bound to be adhering to the Constitution.

8.1.2. The Constitution paragraph 2.4.4 considers Portion 210 and 220 as part of the
common property.
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8.1.3. The Constitution clause 30.2.3 prevents that the common is subjected to a
consent use unless all Members of the HOA enjoy it.

8.1.4. Streeter, in her email dated 25 April 2023 (Appendix 4), clearly indicates in her
answer to my question 5 that the consent use as a tourist facility, if approved,
will only benefit the owner of the pontoon boat which is the developer BCI, and
is not a consent use that will be enjoyable by all members of the HOA.

8.1.5. Therefore, in terms of the Constitution 30.2.3, the consent use must be denied
by Overstrand as it would otherwise be considered to be a direct breach of the
HOA's Constitution.

8.1.6. If BCI or any other member of the HOA would like to apply for a consent use
in relation to any of the Portions falling under the Common Property, said
members must assure that the consent use is to be enjoyed by all members
of the HOA. However, it is questionable to permit every member of the HOA
to run a commercial tourism boat operation from the HOA's jetty, or any other
commercial tourist operation. One can only imagine what happens to the
estate if some 120 members all start their own commercial tourist operation
on those Portions, if permitted.

8.1.7. Alternatively, said members must propose a special resolution to amend the
HOA's Constitution in accordance with the provisions of its section 20.7.
Clearly, the Applicant has not exhausted its remedy to provide for an
application that is not in violation of the HOA's Constitution, and therefore the
Application must be rejected.

APPLICANT’S RESPONSE

The properties where the consent use is being applied for are owned by the Benguela
Cove Homeowners Association (BCHOA), and the Pontoon Boat (Lady Bonnie) is
operated by Benguela Cove Investments (BCI) and the pontoon boat is proposed to
use the properties for access to the surface of the water. The operation of Lady Bonnie
does not remove any rights of any member of the homeowners and does not have an
impact on the access to these properties from any homeowners.

Response directed toward comments received from Martin Diessner:

e “8.1.3. The Constitution clause 30.2.3 prevents that the common is subjected to
a consent use unless all Members of the HOA enjoy it.”

Section 30.2.3 reads as follows:

“Subjected to any rights, whether registered in the Deeds Registry or not of use,
occupation or servitude, save those enjoyed by the Members of the Association in
terms hereof, or which allow for agricultural activities to be conducted similar in nature
to the Agricultural Enterprise or;”

No limitation is present that reads as stated by the objector.

e 8.1.6. — This is noted and agreed with, but they however will also be required to
follow due process and application.
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TowN PLANNER’S RESPONSE

This point of objection is technical and relate to the interpretation of the Constitution of
the Benguela Cove Estate. The Municipal legal Branch was requested to respond on
the two opinions. Their interpretation is that it cannot necessarily be interpreted that
each property owner would be allowed the same rights, purely for the fact that if the
land use approval is approved for one pontoon the land use approval will have to be
amended should more pontoons be operating on a commercial basis. What members
of the HOA could have is expectations that the income generated by the pontoon also
be to their financial benefit, seeing that as members they pay levies to maintain
common properties.

It is also to be noted that the pontoon is stored on the Private Open Space when not
on the water, and possibly also cleaned on the property. It is thus a commercial
pontoon being stored on a private open space (common area).

OBJECTION 4 - Illegal operation of The Lady Bonnie

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE
MARIANNE BUCHHOLZ:

. “‘APPLICATION IN REGARDS OF THE PONTOON BOAT (LADY BONNIE)

The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section
General I(a) that "No person shall in the water area, without the prior written consent of
the Council —

(a) Offer for reward or profit any show or entertainment or conduct any business or
trade;

(c) Keep or use any vessel for the transport of passengers or goods for payment or
reward."

Streeter and Rea, both directors of BCI; which is the owner and operator of the pontoon
boat, stated that BCI does not charge passengers for the transport on their vessel.
Streeter confirmed this in an answer to a HO and Rea did so in his developer report
presented at the AGM of the HOA on 29-04-2023 were he said: "An application has
been made and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee.
All local authorities are aware of operations, but we have decided to formalize this in
order to charge; as it is not sustainable to have it running for free."

Every HO on the estate is aware of the fact that the developer BClI is in fact for the past
years running a paid commercial operation with the pontoon boat. BCl's website at
https://www.benguelacove.co.za/boat-attractions even advertises the pontoon cruises
which operate four times daily and are complimentary for two people when buying a
case of wine with 6 bottles.

In fact, we know people who have received written confirmation of the price and
conditions for a boat trip: The current rate this year is ZAR 250.00 P.P. and was ZAR
200.00 last year.
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Streeter and Rea, in their capacity as trustees and representing the developer have
been untruthful with regards to the charging of a fee whilst unlawfully operating the
pontoon boat.

With regards to waving the administrative penalty, | believe that the By-Law arid the
Estuary Regulation is clear. Therefore, the Overstrand Municipality has a duty to act in
accordance with these regulations and not authorize the waiver of penalties.”

COMMENT FROM DR. KLAUS STROEMER AND DR BEATE HELGERS:

Streeter and Rea, both directors of BCI; which is the owner and operator of the pontoon
boat, stated that BCI does not charge passengers for the transport on their vessel.
Streeter confirmed this in an answer to a HO and Rea did so in his developer report
presented at the AGM of the HOA on 29-04-2023 were he said: "An application has
been made and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee.
All local authorities are aware of operations, but we have decided to formalize this in
order to charge; as it is not sustainable to have it running for free."

COMMENT FROM MARTIN DIESSNER:

“8.2. The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section
General I(a) that and | quote "No person shall in the water area, without the prior
written consent of the Council - (a) offer for reward or profit any show or
entertainment or conduct any business or trade; (c) keep or use any vessel for
the transport of passengers or goods for payment or reward.

8.2.1. Streeter and Rea, both directors of BCI - which is the actual operator of the
pontoon boat - stated that BCI does not charge passengers for the transport on
their vessel.

8.2.2. Streeter did so in her email dated 25 April 2023 (Appendix 4) by answering
guestion 7, and | quote her confirming: "The pontoon boat is not currently being
charged for, and a price has not yet been determined.”

8.2.3. Rea did so in his developer report (Appendix 5) as presented at the 29 April
2023 AGM of the HOA. He states and | quote: "An application has been made
and paid by BCI for the operating of Lady Bonnie (the pontoon) for a fee. All
local authorities are aware of operations, but we have decided to formalize this
in order to charge; as it is not sustainable to have it running for free."

8.2.4. Everyone homeowner in the estate is aware of the fact that the developer BCI
is in fact running a paid commercial operation with the pontoon boat. BCl's
website at https;//www.benguelacove.eo.za/boat-attractions (Appendix 6) even
advertises the pontoon cruises which operate four times daily and are
complimentary for two people when buying a case of wine with 6 bottles.

8.2.5. We know of plenty of people that booked the pontoon cruise and directly paid
for the transport of passengers on the pontoon boat. For example, | attach
Appendix 7 which is a booking confirmation for 13 passengers each charged
R250 with a total of R3 250.
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8.2.6. Appendix 8 related to an invoice raised by developer BCI, the operator of the
pontoon boat, to the customer. Please note that for reason of privacy | have
redacted the customer's contact details.

8.2.7. How come that both Streeter and Rea state that the pontoon boat operates free
of charge, however, customers is being charged a fee which is in violation of
the law?

8.2.8. According to the Application, the pontoon boat is licensed to accommodate up
to 12 passengers. The above mentioned booking clearly states 13 passengers,
which shows that BCI is not only dishonest about their fee but also violating the
permitted number of passengers which is in violation of the Overstrand Bylaw
(Appendix 3) which states that "no person shall operate a boat on the estuary if
it has more persons or a bigger load on board than the vessel was designed or
built to carry or stated on the license."

APPLICANT’S RESPONSE

In the submitted application, the operation of Lady Bonnie has been clearly declared,
providing accurate information regarding the nature of the operations. It was
emphasized that the operation of Lady Bonnie cannot be carried out without charging
fees, as there are employees responsible for operating the tourist facility and ensuring
a quality experience for the guests.

The submitted application is proof that the applicant adhered to the Estuary
Regulations (appendix 3). The objections raised by concerned parties actually support
the case for the desirability of pontoon cruises. They highlight the potential benefits
such as job creation and the opportunity for visitors to explore and appreciate the
natural beauty of the surrounding area.

Section 4.1 of the application clearly outlines the operational requirements that the
Lady Bonnie operators will need to adhere to. These guidelines will ensure that the
operations are carried out in a responsible and sustainable manner, taking into
consideration the safety of guests, environmental conservation, and any other relevant
regulations.

TOWN PLANNER’S RESPONSE

The comments regarding the Estuary Regulations are noted. Note that the Estuary
Regulations attached to the Constitution refer to a By-Law controlled by the Overberg
District Municipality. There was consultation with the District Municipality, and it was
indicated that they do not deal with the control and use of the Bot River Estuary
anymore.

It was established that a By-Law relating to the Control and use of the Bot River and
Klein River Estuaries was approved in 2004, which requires some permits be obtained
from the Overstrand Municipality. Should the application then be approved by the
decision-making authority, a condition to such affect will have to be inserted in the
conditions of approval.
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The comments regarding the charging of fees for cruises on the lagoon are noted. All
comments and opinions will not be discussed, as it would not provide any further clarity
to the desirability of the application. It is however noted that the activity has been
started illegally and is still ongoing. The applicant also stated in his report fees are
charged to fund the running cost of the pontoon, so it does not appear that the fact is
debated. The illegal operation of the activity will be considered, and the deciding
authority will have to determine if a penalty fee will be required.

OBJECTION 5- Security

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE
MARIANNE BUCHHOLZ:

‘RESIDENTS SECURITY

Tourist activities will increase the amount of people on the estate, who will not be
vetted, properly registered and meaningfully monitored, increasing the security/crime
risk on the estate which eventually will result in higher security costs for the HO.”

COMMENT FROM NIiCcO BORIS BUCHHOLZ:

“Objection 6- Residents Security/ Crime (210/575, 220/575)

Tourist activities will increase the amount of people on the estate, who will unlikely, be
vetted, properly registered and meaningfully monitored, increasing the security/ crime
risk on the estate. These concerns apply to the protection and wellbeing of residents,
private houses and items in the boat storage facilities. Once on the estate tourists will
have unhindered access to the entire estate.”

COMMENTS FROM MARCIA MKANSI:

“Secondly, the activities pose security issues to us homeowners, and no vetting of
tourist is in place to avoid people with criminal records accessing the estate.”

APPLICANT’S RESPONSE

The concerns raised regarding residents' security and potential crime risks associated
with the proposed tourist activities are acknowledged. Ensuring the safety and well-
being of residents within the estate is a top priority of the operators of the Lady Bonnie.

To address these concerns, it is important to clarify that access to the "Security Estate”
will be strictly controlled. Only authorized guests, as determined by the operators of
Lady Bonnie, will be granted access, and it will not be open to the general public.

It is understood that the prospect of access to the estate by tourists may raise security
concerns. Therefore, measures will be implemented to mitigate potential risks. This
includes implementing appropriate vetting and registration processes for all visitors
and enhanced security protocols. The aim is to create a safe and secure environment
for residents.
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The management team work diligently to strike a balance between introducing tourism
activities and safeguarding the residential community. These efforts will help minimize
any negative impact on security and crime rates while providing residents with a
controlled and enjoyable living environment.

TOWN PLANNER’S RESPONSE

A “hotel site” was approved next to the water’s edge, which must still be developed.
This means that guests to the hotel will also have to obtain access to the site via the
security gates in future.

This application is however to provide access over a private open space, which is the
recreational area for residents only and boat storage area to obtain access to the jetty
and pontoon. This could impact privacy and security on the private open space. The
concerns of the objectors are therefore not unfounded.

The lack of a clear program of how many trips will be catered for per day and how will
security be improved at the recreational area and private clubhouse, was not
addressed in this application. This is however an internal matter which can be resolved
by the HOA and its members.

OBJECTION 6 - Fundamental change of character

COMMENT FROM NIcO BORIS BUCHHOLZ:
“Objection 1- Fundamental Change of Character and Vision of The Estate:

When | purchased my property at Benguela Cove | gave consideration to the site
development plan and the approved activities. | think 1 am entitled to have a
reasonable expectation for this to remain unchanged. The proposed change may
fundamentally impact the character and vision of the estate.

Benguela Cove was envisaged as a PRIVATE, RESIDENTIAL low density, rural, in
"the middle of nature" estate, undisturbed by the daily activities of towns and cities with
private access to the Botrivier Lagoon via a jetty and a boat ramp (210/575). Relatively
untouched wetland area (220/575) which primarily serves as a habitat for wildlife and
plants are an essential part of that vision. The vision was NOT to allow access of the
general public and to be a place of tourist activities (as defined by OMLUS), of public
entertainment, impacting both residents and wildlife. The application will result in
changing that vision and to commercially exploit the estate by third parties and the
natural habitat it tries to protect (with the exception of the boutique hotel by the
developer and the commercial precinct which is located outside the security boom
which controls access of the residents part of the estate). This is a residential and
NOT a commercial estate and | strongly object to the mixing of both and blurring the
lines.”
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APPLICANT’S RESPONSE

The comments from the objector’s are noted and appreciated regarding the character
and vision of Benguela Cove Estate. It is important to clarify that the proposed
operation of Lady Bonnie will not compromise the private and residential nature of the
estate, as access to the "Security Estate" will be strictly controlled. Only authorized
guests, as determined by the operators of Lady Bonnie, will have access, and it will
not be open to the general public.

Furthermore, it is essential to note that the proposed tourist facility does not fall under
the category of a nuisance land use. Extensive research and analysis have been
conducted to ensure that the operations of Lady Bonnie will not have a detrimental
impact on the daily activities of the surrounding properties. While there may be an
increase in the number of guests, it will be limited to the properties explicitly included
in the application. Measures will be put in place to manage the flow of visitors and
mitigate any potential disturbances.

It is understood and the objector's desire to maintain the original vision of Benguela
Cove estate as a residential sanctuary in harmony with nature is respected. The
intention behind the proposed operation of Lady Bonnie is not to blur the lines between
residential and commercial aspects but to offer a unique and controlled experience for
residents and their authorized guests. The operators of Lady Bonnie are committed
to preserving the natural habitat and minimizing any adverse effects on wildlife and the
environment.

TOWN PLANNER’S RESPONSE

The objections and applicants’ response are noted.

As previously indicated some form of access will have to be provided to hotel guests
in future via the estate gates. The hotel site is however actually zoned for such
purpose.

However, the private open space was created as a private recreational area for
residents. Although one pontoon with 12 guests on the lagoon will not change the
character of the estate, the provision of access to possibly 12 guests per hour utilizing
the private recreational area for an access point, could impact on the privacy of
residents using their private facilities. It could thus impact the character of the
surrounding area if the activities are not limited in scale and well managed.

OBJECTION 7 - Noise Impact

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD + ILSE
MARIANNE BUCHHOLZ:

“NOISE DISTURBANCE
Tourist activities and increased road traffic will increase the noise footprint on the
estate and disturb residents.
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COMMENT FROM NICO BORIS BUCHHOLZ:
“Objection 7 - Resident Noise Disturbance:

Tourist activities and increased road traffic will increase the noise footprint on the
estate and disturb residents.”

“Objection 8 - Resident Road Safety:

Tourist activities will result in increased road traffic, increasing the risk to residents in
particular children playing and dogs.”

APPLICANT’S RESPONSE

It is important to highlight that the operations of Lady Bonnie have been conducted
without any previous concerns or complaints regarding noise. The operators have
taken proactive measures to ensure that the activities are carried out in a manner that
respects the tranquillity of the estate.

Moreover, managing road traffic effectively is of great importance to minimize
disruptions and noise disturbances for the residents. Careful planning, traffic calming
measures, and designated parking areas will be utilised to ensure a smooth flow of
traffic and reduce any potential noise-related inconveniences.

The operators of the Lady Bonnie understand the significance of preserving the
peaceful ambiance of the estate and will continue to monitor noise levels closely.
Regular communication channels will be established to address any concerns or
feedback from residents, allowing us to take prompt actions in response to their needs.

TOWN PLANNER’S RESPONSE

The comments are noted. Additional traffic with additional noise levels will be expected
in the estate when the future hotel site is developed. However, additional traffic and
noise to the recreational area and jetty was not expected by residents. The guests to
the pontoon could also create extra noise levels at the recreational area and jetty.

It is not clear in the motivation submitted how guests will travel to the jetty area. It is
indicated that “designated parking areas will be provided”. It is not clear where these
designated parking areas for guests will be, but it is assumed that vehicles will park at
the commercial site.

The lack of this information makes it difficult to get an understanding of the overall
possible increase in noise in this area.
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OBJECTION 8 - Public Participation

COMMENT FROM NICO BORIS BUCHHOLZ:

“Objection 14- Municipality Consultation Model:

The municipality has delegated to the HOA to make individual HOA members aware
of the application. Can this be legal, the normal process or it be reasonable to delegate
the sole means of notification to the very party seeking the application?!

In addition, this is the party which in the past has failed to forward the identical
application in a reasonable timeframe?! Please note that forwarding the application
was done my email-only without any feedback loop.

What are the requirements governing the notification of affected parties?”

APPLICANT’S RESPONSE

This is a standardised proses to notify all homeowners in the area that is prescribed
by the By-Law through section 48, 49 and 50.

This process was followed on instruction of the Municipality. Proof of notices is also
available on request.

TowN PLANNER’S RESPONSE

In terms of the Overstrand Municipality Amendment By-Law on Land Use Planning,
2020, itis required that registered notices be send out to surrounding effected property
owners. Notices were sent out to property owners of 22 surrounding effected
properties within Benguela Cove Estate, the HOA and the Fisherhaven Rate Payers
Association.

As an additional measure, the HOA was also required to send out e-mail’s informing
all property owners in Benguela Cove Estate about the application. The HOA did not
send out the e-mails in a timely manner and was therefore requested to again send
out the e-mails to ensure all residents were informed of the application. The application
therefore complies with the requirement of the relevant By-law.

OBJECTION 9 - Property Value

COMMENT FROM NICO BORIS BUCHHOLZ:
“Objection 13 - Impact on Property Value (210/575, 220/575)

The developer has a history of wanting to make Benguela Cove appealing to a much
wider audience by changing the original vision of the estate from an exclusive, quiet
area to that of a mass, high impact tourism site.

Specifically introducing facilities like mini golf, a splash park, multiple bus parking bays
are testament of that changed vision towards commercialization. As the result of the
proposed change, | am concerned that the value of my property will fall.”
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APPLICANT’S RESPONSE

This comment is not backed by any evidence and is merely as statement made by the
objector. Historically the property values of the Benguela Cove Estate have seen
persistent increase.

TowN PLANNER’S RESPONSE

The comments are noted.

It is very difficult to prove that this application will negatively impact property values,
as property values has just gone up in value in the last couple of years, as stated by
the applicant.

OBJECTION 10 - General Questions / Comments

QUESTIONS FROM RODNEY ANDERSON:

1. “Exactly which boat is intended be used if consent was granted?”

2. “How would the access of tourists affect the BC "Security Estate"?”

3. “How is compliance with the RoD and EMP to be achieved from now on?”

4. “Where are the permissions from Department of Environmental Affairs &
Development Planning (DEADP) for the listed activities under National
environmental Management Act 2014 (NEMA)?

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS:

. “UNCLEAR INTERPRETATION OF THE CONTENT OF THE APPLICATION
The present application requests a permit that would allow a maximum interpretation
of the consent use. In the medium and long term, this would lead to an uncontrollable
commercial exploitation of the shoreline (plot 220), which would cause irreparable
damage to the protected area.

In order to avoid later misinterpretations, the application must therefore describe
exactly what the consent use is being requested for.

Page 2 of the application refers to the use of a trimaran boat. For which boat is consent
use requested, for the currently used "Lady Bonnie" or for any other boat?

Are there any consent use matters included in the application that concerns public or
residents or boating access to the conservation area below the formal approved
walkway as well as to anywhere on the beach areas, apart from the footprints of the
two jetties in the positions specified in the DEADP Record of Decision?”
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QUESTIONS FROM NICO BORIS BUCHHOLZ:
“Who Is the Applicant:

The application may give the impression that the proposed changes are the desire of
the majority of individual home-/ plot owners. It is unlikely that commercialization and
the resulting risk to security, safety and increased noise (see points above) is the desire
of the majority of homeowners.

1. HOA vs. HOA trustees vs. BCI /developer) vs. BCI {operator of winery and related
activities):

Whilst the HOA is the applicant, the dynamics of the application are more complex:
Decisions on behalf of the HOA, like this application, are made by the Board of Trustees
on a simple majority basis. The HOA has 4 trustees, 2 nominated by the developer
(BCI), who also runs the winery and related tourist activities, and two voted for by HOA
members (home and plot owners). As unsold developer plots entitles the developer to
have one vote per plot towards trustee elections, one HOA trustee was essentially
voted for by the developer, giving the developer (BCI) a majority to make decisions on
behalf of the HOA. The potential for conflicts of interest is obvious.

In essence the developer may apply for changes on behalf of the HOA without
necessarily representing the view of a majority of individual home-/plot owners.

As a consequence, the question that needs to be asked is who is set to benefit the
most from the application? Of particular note is that the name of the developer was
not mentioned once in the application!

2.  Relationship Developer vs. individual homeowners:

In my opinion the relationship between the developer, represented by some members
on the Board of Trustees and the majority of individual homeowners has been fractious
and disagreeable, as the many legal cases are testament too. The application has to
be viewed in this context.

3. Non-Alignment of Interests

The vision and interests for the estate between many individual home-/ plot owners
and the operator of the winery and related tourist facilities may not be the same and
diverging. One party may be interested in commercial expansion whilst the other
focused on preserving the existing situation. Please note that outside the residential
area the developer is running an extensive tourist facility. The reassignment of
210/575 and 220/575 would potentially expand those activities onto residential land.
The developer and the HOA are separate entities, yet for the reasons mentioned this
application blurs the lines and may allow the developer to use HOA land to further its
own commercial interests.
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4, No Consultation:

Similar to previous applications, please note that | and the majority of individual HOA
members have at no stage been consulted by the applicant about this application.
There would have been ample opportunities to do so and even vote on during recent
HOA meetings. Hence the application cannot be viewed as the agreed desire of the
majority of individual plot-/ homeowners.

5. Hotel:

Some land adjacent to ERF 220/575 is owned by the developer and operator of the
winery/ tourist facility and as part of the existing site development plan has been
approved to build a boutique hotel facility on. Plans are currently underway to do so.
The approval of 220/575 as a tourist facility will create a corridor to link hotel with ERF
210/575 increasing human activity, impacting residents and wildlife. There is an
alternative road to link hotel and jetty.

7. Pontoon Boat:

a. The owner/operator of the boat pontoon boat "Lady Bonny" is the same company
that owns and runs the winery and related tourist activities and is also the
developer. The application makes no mention of this. The HOA has no business
interest or association with the boat. The application may give the impression that
the HOA has an interest in the usage of the boat. Due to the reasons above the
opposite is likely the case. Of note is that the owner/operator of the boat was not
mentioned once in the application

b. Individual plot-/ homeowners were not consulted at the inception of the boat tours
or ever since.

c. To me the boat operation of the pontoon boat and associated activities has always
been undesirable, and | would like them to cease immediately.

d. The pontoon boat has continued to operate FOR HIRE (ZAR 250 per person as of
May 2023) even after the application has been submitted. The determination of
the operation of the boat as not being legal has not stopped its commercial usage.
This also speaks to the inability of the authorities to effectively monitor and enforce
rules and the operator to adhere to restrictions.

1. The WRAP document needs to describe in detail what it is that consent use is
applied for, so that there can be no confusion as to the exact detail.

2. Which boat is "consent use" applied for, the existing Lady Bonny or another? Be
specific and provide details of the craft to be used.

3. Arethere any consent use matters included in the WRAP application that concerns
public or residents or boating access to the conservation area below the formal
approved walkway as well as to anywhere on the beach areas, apart from the
footprints of the two jetties in the positions specified in the DEADP Record of
Decision.”

QUESTIONS/ COMMENTS FROM CS MCCARTHY:
1. Prior to the HOA submitting this application, the application should have gone

through the necessary process required to get consent from the homeowners as
to whether or not the HOA may apply for this consent use.
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3. The application needs to define any ancillary land uses on the site that the
operation of the pontoon boat may create.

4. The application needs to confirm the maximum number of BCI clients and staff that
will be on the BCHOA land at any one time.

5. The application needs to include an SDP that demarcates the specific limited
shoreline and land area from where the boat will be operated and stored as this
use cannot apply to the whole erven.

6. The application needs to confirm that there will only ever be one pontoon boat
operating.

7. The application needs to include an access plan for emergency vehicles in the
event that the pontoon boat is involved in an emergency.

8. The application is incorrect and misleading as it states the pontoon boat is used
for BCI guests and is not charged for, this is however incorrect. The boat is part of
a commercial wine enterprise and is charged for at R250 p/p, see attached email
quote received from BCI.

9. The existing clubhouse at the slipway and jetty belongs to the HOA and is by

definition not available for the commercial use for any of its members, therefore
the applicant should at its cost provide its own ablution facilities subject to the
approval of the HOA or enter into a rental lease to rent and maintain the toilets and
use of the clubhouse.”

COMMENTS FROM MARCIA MKANSI:

“Lastly, the estate imposes penalties on homeowners that are beyond the
homeowners' control i.e. obligation to build which was not disclosed prior to purchase.
Yet, they request their penalties to be erased for operating without consent. | find this
request to be of double standards when they can not apply their minds to other
exceptional cases. | therefore wish to see HOA lead by example and equally honour
the penalties imposed.”

APPLICANT’S RESPONSE

ANSWERS TO QUESTIONS RAISED BY RODNEY ANDERSON:

1.

2.

The Lady Bonnie, pontoon boat.

The access will be controlled and only guests that are authorised by the operators
of the Lady Bonnie will be able to access the “Security Estate”.

The proposed land use application is not predicted to have an impact on the RoD
or EMP.

The application will be circulated to the mentioned department for their comment if
there are any triggers.
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ANSWERS TO QUESTIONS RAISED MARTINA AND MICHEAL BRANDSTETTER &

VOLKHARD + ILSE MARIANNE BUCHHOLZ:

The application is to operate Lady Bonnie as a tourist facility, to provided guided
tours. The application and motivation make this clear.

No access to the ‘beach’ will be allowed, no additional development is proposed, and
no additional walkways are being proposed. The existing facilities will be used to
operate the Lady Bonnie and only the Lady Bonnie.

ANSWERS TO QUESTIONS RAISED Nico BORIS BUCHHOL Z:

1.

The comment is noted, however, there was never any false pretence made that all
homeowners are in support of the proposal. The application was circulated to all
the homeowners for their comment through the public participation process.

The BCHOA is the applicant in their capacity of the owners of the subject property,
which is why their power of attorney was required. The operator of the Lady Bonnie
is BCI, the remarks made regarding the BCHOA is more ‘political’ and is not
regarded as linked to the matter at hand.

This is noted. The properties (Portions 210 and 220 of the farm Afdaks Rivier 575,
Caledon) are not residential properties and are zoned as Open Space Zone 3:
Private Open Space & Open Space Zone 1: Nature Reserve and not residential.

The need for consultation was not required as the members of the BCHOA were
notified through the public participation process which is why they were afforded
the opportunity to submit this comment.

This is an assumption being made and was not indicated in the application as it is
not being proposed. Should the hotel/lodge be developed in future, the guests
would be able to utilise the services available of the Lady Bonnie.

7.(a) This is noted and agreed with. As mentioned above, the BCHOA is the applicant

in their capacity as the owners of the subject properties which are why their power
of attorney was requested and BCI is the operator of the Lady Bonnie. The
remarks made regarding the BCHOA is more ‘political’ and is not regarded as
linked to the matter at hand.

This is noted, the homeowners and member of the BCHOA are being involved
through the public participation process to rectify this.

There has not been any complaint against the operation of the boat.

The boat employs staff and the operators of the boat are continuing to ensure
these staff’s livelihoods are supported.

1. The consent use is clear; the operators of Lady Bonnie would like to continue the

operation thereof.

2. The Lady Bonnie and only that vessel.

3. The conservation use areas will not be affected by the operation of the Lady Bonnie.
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ANSWERS TO QUESTIONS / COMMENTS RAISED CS MCCARTHY:

1. The BCHOA is the applicant in their capacity as owners of the subject properties
which is why their power of attorney was required, and the operators of the Lady
Bonnie is BCI. The remarks made regarding the BCHOA is more ‘political’ and is
not regarded as linked to the matter at hand.

3. The consent use is clear; the operators of Lady Bonnie would like to continue the
operation thereof. No additional uses are being requested.

4. Refer to Section 4.1 of the motivational report. 12 Guests and 2 staff members.

5. Only Portions 210 and 220 of the farm Afdaks Rivier 575, Caledon may be used
for the proposed use, it is clearly stated that only these two properties will be used.

6. The only vessel that will be used is the Lady Bonnie.
7. The application refers to the illegal use already occurring and is being applied for.
8. This comment is noted.

ANSWERS TO QUESTIONS / COMMENTS RAISED BY MARCIA MKANSI:

This is noted. The BCHOA is the applicant in their capacity as owners of the subject
properties which are why their power of attorney was required. And the operator of
the Lady Bonnie is BCI. The remarks made regarding the BCHOA is more ‘political’
and is not regarded as linked to the matter at hand.

TOWN PLANNER’S RESPONSE

The concerns raised about what boat will be used, how tourist will obtain access at
the security gate and the necessity if an EIA is required was addressed by the
applicant and was also previously commented on in this report.

The applicant also clearly state that only existing infrastructure will be used and
toilettes at the club house, the existing slipway, jetty and no access will be provided to
the beach. One objector also questioned if BCI (the operator) will have to engage in
some form of lease with the HOA, but no clear response was provided by the applicant.

It has been clarified that the HOA is the applicant, but that BCI (the developer) has
been and will operate the pontoon in future.

Comments were provided on the working of the HOA with the four trustees, and the
opinion that the developer controls the HOA and therefore makes decisions that is not
in line with the wishes of other residents. This is noted, but it is for the residents to
ensure the HOA functions in line with the approved Constitution for Benguela Cove,
and if not, they should direct their complaints to the Community Schemes Ombud
Service (CSOS).
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The concerns regarding that the residents who form part of the HOA only became
aware of the fact that the HOA applied for this consent use, after they received notices
as part of the Town Planning application process by the Municipality, is of concern. It
is to be noted that the notification process being followed is part of the Municipal
process. Members of the HOA'’s should ensure that their own HOA follow processes
and procedures in line with the requirements of their constitution.

The Municipal Legal Branch was requested to provide an opinion on this point, and it
is their opinion that resident (members) should have been notified of a Special General
Meeting of the intention of the HOA to submit a planning application on common

property.

The applicant was requested to provide proof that the required processes were
followed, or reasons why they feel the HOA trustees had the right to submit the
planning application to the Municipality without following the above-mentioned
process, before submitting this application to the Municipality.

The applicant did provide a detailed response to the above-mentioned request and is
of the opinion that the correct processes were followed in terms of the Benguela Cove
Estate Constitution. The comment will not be discussed in detail but is attached as
Annexure M to this report.

The Municipal Legal Branch was again requested to provide an opinion on the
applicant’'s comments. The final opinion of that Branch is, “I am of the view that the
HOA did not comply with its own constitution and furthermore failed to provide
Overstrand Municipality with a clear indication in terms of what power(s), in terms of
the Constitution, the HOA acted to submit the planning application”.

On the illegal use of the pontoon for commercial purposes, the applicant indicated
that is the reason why they are now applying. The Planning Consultant will not
elaborate on statements about the illegal operation of the pontoon and opinions
objectors have of BCI and the Directors. It is the Municipal Town Planners opinion
that these opinions will not proof the application to be desirable or not.

The comment that a penalty fee must be charged for the illegal land use are noted.
The applicant did not provide a clear answer to this comment and only confirmed that
the HOA is the applicant and BCl is the operator. It is also the Municipal Town Planners
opinion that should this application be approved a penalty fee be charged. It is
however concerning to see that in the motivation for the penalty fee application no
clear indication is provided as to who is the responsible party for the illegal land use.

OBJECTION 11 - Comments received not linked to the land use application
and should not affect the outcome of the Land Use Application

COMMENT FROM RODNEY ANDERSON:
‘HERE ARE UNCERTAINTIES WHICH GENERATE LEGITIMATE CONCERNS.
Note: The nature of his application requires that the HOA members are well informed.

This is essential, to ensure their informed consent, and requires clear plans and details
of what activities are intended. This applicant has failed to do so.
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The first questions below (1-4) were tendered by invitation prior to the Benguela Cove
HOA AGM dated 29th April and were mainly fobbed off by Chair Ms. Streeter.

1. What are the details of the 11-hectare (Renosterveld) area that is proposed to be
cleared as "fire breaks" in terms of the budget? -NC

2. The RoD contains a clear prohibition against damaging the natural vegetation
outside of residential erven and in the Private Nature Reserve generally? To this
she replied, "We not going to pull them out we are just going to cut them down.

3. What environmental permission has been granted to do this work?-NC

4. What work was done (or to be done) to "clean up the beach"? To this she replied,
"we are not going to use heavy equipment on the "beach".

The Incriminating photographic evidence was taken on 6 March.
5. Was an EIA done (or to be done) as is required for such work? -NC

6. Why is the homeowner's association used as the applicant for the application for
consent use for the beach area and Lady Bonnie. -NC All the above questions
were tendered in good faith.”

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS &
Nico BORIS BUCHHOLZ:

e “ILLEGAL ACCESS AND MECHANICAL DISTURBANCE OF THE BEACH AND
CONSERVATION AREA

Already now, while the application is pending illegal work has been carried out on the
"beach” on the plot 220. These was documented photographically (Appendix 1). On
the pictures you can see that a so-called digger-loader and workers are in the protected
area and are doing some work.

It must be pointed out that this disturbance is totally illegal as no permission was
obtained from Department of Environmental Affairs and Development Planning.”

e “MONITORING AND ENFORCEMENT OF RESTRICTIONS

Approval of "Portion 229 of Farm 575, Benguela Cove - Proposed Amendment of
Approved Site Development Plan and Departure™" has shown that the ability to monitor
and enforce restrictions by the competent authorities is limited.

I have little confidence that potential restrictions to the current application would allow
monitoring and enforcement.”

e FINANCIAL CONSEQUENCES FOR HOA

The operation of a tourist facility would mean additional financial and administrative
burdens for the HOA and an additional burden on the infrastructure. The application
should therefore contain a detailed list of the additional costs to be expected and the
distribution of these costs.
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e Objection 12 - Impact on relationship with HOA not addressed (210/575,
220/575)

The proposed change places additional burdens onto individual homeowners which
have not been addressed by the applicant. The burden is administrative and financial.
I am personally not willing to financially subsidize (through HOA levies) the
establishment/ running of tourist facilities and the additional pressure on infrastructure
this would amount to. Part of the application, in my view, should be a detailed
agreement how the financial burden is paid for.

COMMENTS FROM MARCIA MKANSI:

“Thirdly, we pay a high amount of levy, and | don't see how the business benefits us
in terms of reduced levies. It appears to me that we pay levy for someone to
appropriate profit under the disguise of homeowners. | would like to know how this
benefits us in terms of maintenance, reduced levies etc.”

COMMENT FROM MARTINA AND MICHEAL BRANDSTETTER & VOLKHARD AND ILSE
MARIANNE BUCHHOLZ & DR. KLAUS STROEMER AND DR BEATE HELGERS:

o MISLEADING APPLICATION

The Application is misleading. The Application attempts to create the impression that
the HOA and all of its members consent to the Application. There is no indication
anywhere in the application that BCl owns and operates the pontoon (Lady Bonnie).
Rather, it appears that this application is desired by the majority of HOA members,
although the HO has never been consulted or even informed about the application by
the Trustees. The developer controls the majority of the HOA'’s trustee board and has
put this Application forward on behalf of the HOA, without the consent of the majority's
members but in their very own business interests.

COMMENT FROM BIRD LIFE SOUTH AFRICA:

o “Photographic evidence provided by local community members shows that there is
clearing of natural vegetation underway on portion 220, including, potentially, the
removal of milkwoods Sideroxylon inerme, a Protected Tree' The presence of a
digger on the beach is also indicative of potential soil movement of more than Sm3,
and there is evidence of extensive vehicle tracks and other disturbance. Given the
timing, this has raised questions with respect to the scope and intent of this consent
use application.”

It is illegal to damage, move, or destroy Protected Trees

COMMENT FROM MARTIN DIESSNER:

8.3. Lastly, the Application is misleading. Nowhere does it state that BCI is the
operator of the pontoon boat. The Application attempts to create the impression
that the HOA and all of its members consent to the Application. However, as per
Streeter's email confirmation (Appendix 4), no members of the HOA have been
consulted.
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Simply put:

The developer (and operator of the pontoon boat) controls the majority of the HOA's
trustee board and have put this Application forward on behalf of the HOA, without the
consent of the majority's members.

8.3.1. Streeter and Rea, in their capacity as trustees, have undersigned the trustee
resolution and power of attorney that are part of the Application.

8.3.2. The HOA's Constitution section 9 prevents the trustees (ie Streeter and Rea)
to act in contravention of the Constitution. | quote section 9.5 which states "the
Trustees may make regulations and rules not inconsistent with this
Constitution ...” (bold my emphasis)

8.3.3. Both Streeter and Rea (and the other trustees) have, in my opinion, violated
the powers that the Constitution provides to them as trustees as the
Application is unlawful and contravenes the Constitution clause 30.

APPLICANT’S RESPONSE

e These comments do not pertain to the land use application, and this is not the
correct forum to address or require addressing in terms of the By-Law.

e Application is submitted on Portions 210 and 220 of the farm Afdaks Rivier 575,
Caledon and not Portion 229 of the farm Afdaks Rivier 575, Caledon.

e The application was submitted with the purpose of legalising the operations of Lady
Bonnie. There has been no intention to mislead, and it was never claimed that all
homeowners supported the application.

The powers of attorney of the application were signed by the BCHOA and are the
applicant in their capacity as owners of the subject properties.

Refer to Annexure B, C, D and E for additional response to the general questions. The
BCI have been approached to address these concerns being raised with reference to:

¢ lllegal access and mechanical disturbance of the beach and conservation area.

e Response to concerns regarding levies and benefits at Benguela Cove Estate;
(BCI also pays levies like any member of the HOA and share the financial
responsibility for maintaining the community infrastructure.  The farming
enterprises and maintenance agreement also help keeping maintenance cost low.)

e Impact on relationship with HOA not addressed; and

¢ Financial consequences for HOA. (BCI will carry all additional cost due to the
tourist facilities and will not place that burden on the HOA. There will be no
additional burden on the homeowners)

TOWN PLANNER’S RESPONSE

The comments/objections are not all relevant to determine the desirability of the
application. Due to the structure of the applicant’s response, each point will be
discussed under their headings.
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10.

Concerns that property owners were not properly informed about the application was
previously addressed.

The statements about the work done in the renosterveld and beach, and the
applicability of EIA regulations have no relevancy to this application. If objectors have
any concerns, they should direct their concerns to DEADP.

The comments regarding the enforcement of regulations on the SDP and Departure
approval on Portion 229 has no relevancy on this application, as stated by the
applicant. Should the objectors believe there are illegal activities, a formal complaint
must be submitted to the Town Planning Branch of the Municipality to investigate.

The applicant indicates that no additional financial burden will be placed on the HOA
for the tourist facilities and the operator will carry the cost for any additional burden.

The applicant did not clearly respond to the question how residents will benefit from
the tourist facility but indicated that BCI also pays levies like any member of the HOA
and share the financial responsibility for maintaining the community infrastructure. The
farming enterprises and maintenance agreement also help keeping maintenance cost
and levies low.

In response to the comment that it appears that the application was submitted by the
HOA and members, the applicant indicated the HOA provided them with consent to
submit the application. The applicant also indicates it was not the intention to mislead
that all owners support the application. No further comment will be made on this point.

Other point of objection is the fact that members were not consulted with, and that the
HOA decision to provide power of attorney to submit the application is not consistent
with the Constitution Section 9 and Section 30.

This point has already been discussed under point Objection 10 Town Planners
Response.

SUMMARY OF APPLICANT’S REPLY TO COMMENTS
See Paragraph 7 above.

MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on
objections/and response thereon)

See Paragraph 7 above.
Internal and external departments

The application is supported by all internal municipal departments and external
provincial and semi-state institutions.

MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT
CONSIDERATIONS GUIDELINE)
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10.1 Background

10.2

10.3

N/A

(In)consistency with the Spatial Planning and Land Use Management Act,

2013 (Act 16 of 2013)

The application is in line with the planning objectives applicable to this
application.

The objectives relating to:
Spatial Justice

It will not create spatial injustices.
Spatial Sustainability

The proposed tourist activities should not have a negative impact on the
environment or agricultural land.

The impact should however also be considered on the private facility of the
private open space with tennis club, swimming pool and boat houses, which was
constructed for the private use of residents. The influx of people to this site could
impact privacy and increase noise.

Efficiency

For the operator it will be more efficient to make use of existing infrastructure to
launch the operation of the pontoon. For the residents it is however not efficient
as it creates security and privacy concerns, which will have to be addressed, and
could require an additional financial burden on the HOA.

Spatial Resilience

The proposal is in line with spatial policies for this area.

Good Administration

Good procedure was followed and a public participation process as required in
terms of the Planning By-Law was followed. There are however concerns that
the HOA did not follow the correct procedure in terms of their Constitution to

submit the application to the Municipality.

(In)consistency with the principles referred to in Chapter VI of the Land Use
Planning Act, 2014 (Act 3 of 2014)

Same as Point 10.2 above.

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies

The proposal is consistent with the Overstrand Municipal Wide SDF, 2020.
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11.

12.

10.5 (In)consistency with quidelines prepared by the Provincial Minister

N/A

10.6 Impact on Municipal engineering services

The area is already serviced, and no additional services will be required for this
development.

10.7 Outcomes of investigations/applications i.t.0o other legislation

N/A

10.8 Existing and proposed zoning comparisons and considerations

The surrounding area is within a private residential estate with private open
spaces and residential plots. Any application that could negatively impact such
character should not be considered for approval.

ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS
N/A
THE DESIRABILITY OF THE PROPOSAL

The Benguela Cove Wine Estate is a Residential Development with Agricultural land
within the development. There is also a vacant hotel site, some private open spaces
and nature areas within the development. Close to the entrance to the development
there is a Special Zoned property that is utilized to Tourists Businesses and a Wine
cellar.

Approximately half of the residential properties have been developed, whilst the rest
are vacant.

Portion 210 within the development is zoned Open Space Zone 3: Private Open
Space. It is developed with tennis courts, a swimming pool and boat storage. This
area is a private area created for the residents within the development. Portion 220
to its northwest is zoned Open Space Zone 1. Nature Reserve and is an
environmentally sensitive strip of land next to the lagoon. A jetty, boat slipway and
clubhouse were constructed on a small portion of the strip next to Portion 210.

The application that was submitted is to operate a commercial pontoon to take tourists
for boat trips on the lagoon. The clients will however have to make use of Portions
210 and 220 to access the pontoon at the jetty. Application was therefore made for
a Consent Use for a Tourist facility on these portions for such operation, and a
determination of an administrative penalty due to the fact that the pontoon boat has
already been operating for a while on a commercial basis.

The application that was submitted to Town Planning indicates that the HOA is the
applicant for this application.



403

AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025

The application went through a public participation process and one (1) letter of
support, and nine (9) letters of objection were received. The objections, applicants’
response and Municipal Town Planners response thereto were discussed in detail in
the report.

The objections were addressed, but some of the objections will again be discussed
in more detail as it could impact desirability.

The objectors were concerned about the lack of information with the application. It
is not clearly defined in the motivation how many trips will be done by the pontoon per
day. Itis also not indicated how guests will be transported to the jetty or if they will
travel to the jetty with their own vehicles. The lack of information does create
concerns regarding the scale and impact of the tourist facility. The infrastructure on
both properties was created to cater for residents, and it is reasonable for residents
to show concern for activities that could impact their properties.

The objectors are also concerned about security of their properties. The
undeveloped hotel site within the development would allow for some influx of people
to such site in future. This application is to allow customers into the development but
also to provide them with access over a private open space, which is the recreational
area for residents only and boat storage area to obtain access to the jetty and
pontoon. This could impact privacy and security on the private open space. The lack
of a clear program of how many trips will be catered for per day and how will security
be improved at the recreational area and private clubhouse, is of concern. The
applicant indicates that good security processes will be followed, but no detail is
provided.

The objectors are concerned about the noise impact. The lack of information about
number of trips to the pontoon, how will people obtain access to the site, how would
behaviour of visitors be controlled not to impact surrounding residents, were not
addressed. The fact that the pontoon is being operated at this stage does not proof
the concerns not to be valid, as the scale of existing and future operation of the
business was not indicated in the motivation.

There were also objections regarding the change of the character of the area created
as recreational zone for residents and their guests. This is mainly with regards to an
influx of people to use the tourist facility, and the impact it could have with increased
noise and impacting on the privacy of surrounding property owners. The lack of
information regarding the precise operation of the tourist activity (pontoon) does give
weight to the concerns of the objectors.

The objectors had major concerns regarding the lack of in-house processes
followed by the HOA with this application, concerned that there is hon-compliance
with the Benguela Cove Constitution and concerns why application is made by the
HOA and not BCI who is operating the pontoon on a commercial basis.
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The application was submitted by the Homeowners Association. It was not indicated
in motivation that BCI will operate the pontoon, and residents are concerned that it
appears that residents are applying for the right. They are also concerned that they
will be held responsible for any costs that may occur with the operation of the pontoon.
BCI’s involvement was not indicated in the motivation report, but in correspondence
to the Municipality and the response received from the applicant on objections, it is
indicated that BCI is operating the pontoon. The objectors’ concerns are duly noted,
and the HOA should have communicated this to its members.

The above concerns link directly with the comments that members were not informed
by the HOA of the application before it was submitted to the Municipality. In Section
30 of the Benguela Cove Wine Estate Constitution it is clearly indicated how Common
Property should be dealt with.

“30.1 Neither the whole nor any portion of the common property shall be:

30.2.3 subjected to any right, whether registered in the Deeds registry or not,
of use, occupation, or servitude, save those enjoyed by the members
of the Association in terms thereof, or which allow for agricultural
activities to be conducted similar in nature to the Agricultural
Enterprise; or

30.2.4 built upon, improved, or enhanced in value by the construction of
buildings, erection of facilities and amenities, other than as contained
in this Constitution and in the approved layout plan, without the
sanction of a special resolution of the Members of the Association.”

The planning consultant did not elaborate on this matter in the response on the
objections. The Municipal Legal Branches opinion was requested on this matter, and
the opinion is the HOA should have tabled the proposal at a special meeting to all
members, since the application is on a common area. It is thus also not clear if the
application is supported by most members of the HOA.

Some objectors also interpret condition 30.2.3 that should the Consent Use be
allowed all members must have the same right to practise the use. The Town
planning consultant however indicated that each person will then have to apply on its
own to operate such a use from the common property. To a certain extend the
applicant’s opinion is supported, as if the planning approval for only one pontoon is
supported, more pontoons can only be allowed by amending the land use rights. The
conditions of approval from DEADP: Coastal Management anyway indicated that the
commercial activities only be limited to one pontoon, which would then only allow for
one operator.

The fact that a pontoon is allowed on a common area could however mean that
members of the HOA can have expectations that the income made from the pontoon
must benefit all members, as members pay levies to maintain common properties.
This is however a matter that the HOA must deal with internally, and in compliance
with the Benguela Cove Constitution.

As previously indicated to obtain more clarity about the interpretation of the
Constitution and its procedures, the Municipal Legal Branch was requested to provide
a response to the interpretation of the Constitution.
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It is their opinion that residents (members) should have been notified of a Special
General Meeting of the intention of the HOA to submit a planning application on
common property.

The applicant was requested to provide proof that the required processes were
followed or provide reasons why they feel the HOA trustees had the right to submit
the planning application to the Municipality without following the above-mentioned
process, before submitting this application to the Municipality. A further response was
provided by the applicant maintaining that the HOA followed the correct internal
processes. The Municipal Legal Branch was again requested to comment on the
applicant’'s comments, and the following response was received,

“l am of the view that the HOA did not comply with its own constitution and furthermore
failed to provide Overstrand Municipality with a clear indication in terms of what
power(s), in terms of the Constitution, the HOA acted to submit the planning
application”.

The last point of objection that will be discussed is the existing illegal land use and
reguirement for penalty fee.

It was established that the Overberg District Council By-Law relating to the Control of
use of the Bot River Estuary, is not relevant anymore. A By-Law relating to the control
and use of the Bot River and Klein River Estuaries was approved in 2004. In terms
of this By-law application will also have to be made for some permits to the Overstrand
Municipality. If this application is supported, a relevant condition will have to be
inserted that there be compliance with such By-Law.

The other concern is that BCI is operating the pontoon but that the HOA is now the
applicant. In the Penalty fee application, it is indicated in the Motivation under the
heading “conduct of the person (allegedly) involved in the contravention”, that “The
Lady Bonnie has been operated without prior approval of a formal land use
application”. It is then further indicated under the heading dealing with if the person
involved in the illegal activities has previously contravened the By-Law, that “To the
knowledge of this office, the property owner has not previously contravened the By-
Law”. This creates the impression that the HOA will have to deal with any penalty
fees. However, in some correspondence to the municipality and the applicant's
response to the objections it is indicated the HOA is the landowner and applicant, and
BCl is the operator. No further information is provided as to who will be responsible
for a penalty fee.

Considering the above, the objectors concern about who the applicant is, is valid, as
they as members of the HOA will then also have to help carry the cost of any
administrative penalty fee.

DETERMINATION OF ADMINISTRATIVE PENALTY:

a) Nature, duration, gravity, and extent of the contravention

No clear indication was provided by the applicant how long the illegal activity has
been operational. The date of submission of this application will then have to be
used as measure, which is from 9 February 2023.
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The gravity of the application is using the common properties to obtain access and
use some toilettes to cater for a pontoon boat for commercial trips, which carry 12
clients and 2 personnel.

b) The conduct of the person (allegedly) involved in the contravention

The applicant did not provide a clear indication who the responsible person is.
However, it is indicated in the motivation that “the property owner has no previous
contravention”, creating the impression the HOA is the person involved in the
contravention.

c) Report by a quantity surveyor in matters of unauthorised
building/construction

No report was provided.
d) Whether the unlawful conduct was stopped
The illegal activity is still ongoing.

e) Whether the person allegedly involved in the contravention has previously
contravened this By-Law or a previous planning law

The applicant indicated that to their knowledge the property owner has no previous
contraventions in terms of the By-Law.

What makes this application very difficult is that there is confusion as to who will have
to be responsible for the penalty fee, should there be a positive recommendation on
the application and a penalty fee is required. At this stage possible penalty fees will
not be calculated, as it is not clear who will have to be kept responsible for paying any
fees. It is also basically impossible to determine an administrative penalty fee,
because for a land use the property value of land and the portion used for the illegal
land use is used to determine a fee. Other than the possible use of the toilette facilities
for commercial guest, guests will only traverse the properties to the pontoon. It is
thus very difficult to determine a size of the property utilized for the commercial use.

Considering the above-mentioned information, there is concern to the impact on
noise, security, and the character of the surrounding area. The lack of information in
the application also creates more grey area, making it difficult to measure total impact.
There also is a lack of clear internal processes in terms of the Benguela Cove
Constitution that was supposed to be followed by the HOA, informing members of the
proposal dealing with common property. There is also concern as to who the person
is that must be held responsible for the illegal activities and any possible penalty fees.

It is therefore the opinion that the application in its existing format cannot be
recommended for approval and that the application is not desirable.
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13. RECOMMENDATION

1.

that the application in terms of Section 16(2)(0) of the Overstrand Municipal
Amendment By-Law on Municipal Land Use Planning, 2020 for a Consent use to
allow tourist facilities (operating a pontoon boat as a recreational facility) on
Portions 210 & 220 (Portions of Portion 80) of Farm Afdaks River N0.575, Division
Caledon, not be approved.

that the determination of an administrative penalty in terms of Section 90.(4) of
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning,
2020 applicable to Portions 210 & 220 (Portions of Portion 80) of Farm Afdaks
River No.575 for the unauthorized land use (operation of a pontoon boat) , not be
imposed.

that the applicant and persons who commented be notified of their right of appeal
in terms of Section 78 of the Overstrand Municipality Amendment By-Law on

Municipal Land Use Planning, 2020 with regard to the above decisions.

14. REASONS FOR RECOMMENDATION

15.

POINT 1

Due to a lack of information about how many trips the pontoon will make per day,
how many visitors will visit the site per day, how visitors will make use of facilities
on common area and also how they will access the site within a private estate, it is
impossible to measure desirability.

The concerns about security, higher noise levels; impact on privacy of surrounding
residents and ultimately the character of this area are valid concerns.

The concerns by objectors that the Benguela Cove Estate HOA did not comply with
the Benguela Cove Estate Constitution prior to submitting the application is
supported by the Municipal Legal Services Department.

POINT 2

7
0.0

It is not clear in the application who will be responsible for any administrative
penalty fee, as the application was submitted by the HOA, but is operated by
another party.

Clarity must be provided about who takes responsibility, because if the HOA is
charged with an Administrative Penalty Fee, members of the HOA will have to help
to pay an administrative penalty fee for an application they did not consider in terms
of internal processes of the HOA in line with the HOA Constitution.

ANNEXURES

Annexure A: Locality Plan

Annexure B: Motivation Report

Annexure C: Site Development Plan

Annexure D: Objections received

Annexure E: Applicant’s response to objections
Annexure F: Services Report

Annexure G: Comment: Telkom

Annexure H: Comment: Cape Nature

Annexure [: Comment: DEADP (Coastal Management)
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Locality Plan

Portion 210 and 220 of the Farm Afdaks Rivier 575, Caledon
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Subject property (Porfion 210 and 220 of the Farm Afdaks Rivier 575, Caledon}
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MOTIVATION

1. ABBREVIATIONS i

oM | Overstrand Municipality - Sl _
OMLUS | Overstrand Municipality Land Use Scheme, 2020

Overstrand Municipality Amendment By-Law on Municipal Land .:

| BY-LAW | Use Planning, 2020 |
| PSDF | Western Cape Provincial Spatial Development Framework, 2014 |
LUPA o Westermn Cape Land Use Planning Act, 2014.

| MSDF ] | Overstrand Spatial Development Framework, 2020

2. PROPERTY DETAILS

| Consultant B | WRAP Project Office

Erf Number Pf)ﬁion 210 of the Farm Afdaks | Ppﬁion 220 of the Farm Afdaks
Rivier 575, Caledon | Rivier 575, Caledon —
Extent | 7555m? | 4,0028ha ]
Zoning | Open Space Zone 3: | Open Space Zone 1:
| Private Open Space Nature Reserve

3. BACKGROUND AND INTENT

Portions 210 and 220 of the Farm Afdaks Rivier 575, Caledon, hereafter referred to as the
subject properties, are located inside of the Benguela Cove Lagoon Wine Estate (refer
Plan 1 - lLocality). Both properties are owned by the Benguela Cove Homeowners
Association (hereafter referred to as the property owners) and the Board of Trustees have
appointed WRAP Project Office to submit this land use application on their behalf (refer
Annexure A - Power of Attorney and Resolution).

The subject properties serve as recreation areas for private homeowners and guests of
the wine estate, mainly for access to the Bot River Estuary. Portions 210 of the Farm Afdaks
Rivier 575, Caledon, is used for storing water vessels and features amenities like a tennis
court and pool for residents.

Portions 220 of the Farm Afdaks Rivier 575, Caledon, improved with a jetty and
boathouse, is proposed to be converted into a tourist facility offering pontoon boat
experiences on the Bot River Estuary. (Refer Annexure B — Approved Building Plans)

The Bot-Kleinmond Estuarine System was ranked the 8th most Important Estuary in South
Africa due to ifs size, habitat importance, zonal type rarity and biodiversity. With all its
natural atfractions, excellent location, well developed surroundings, and a surplus of
outdoor activities, this is a RAMSAR wetland well suited for tourism.

According fo RAMSAR the Bot-Kleinmond Estuarine System became South Africa's 23rd
RAMSAR wetland on 31 January 2017. it comfortably met most of the 9 stated RAMSAR
criteria : it regularly supports more than 20,000 waterbirds, it regularly supports 1% of the
population of one species of waterbird, it supports a significant proportion of indigenous
fish species - 20 of the 41 fish species recorded in the Bot-Kleinmond Estuarine System,
are Southern African endemics, the wetland accounts for 12% of the total estuarine fish

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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nursery area along 900km of coastline from False Bay to Port Alfred, thus an important
nursery and/or migration path on which fish stocks depend.

To ensure compliance with the OMLUS, approval of the following applications is required:

e Consent Use for a tourist facility; and
o Determination of an Administrative Penalty.

‘4. PROCEDURE TO ACHIEVE THE PROPERTY OWNER’S INTENT

4.1 Consent Use to allow a tourist facility in terms of Section 16(2) (o) of the Overstrand
Municipality Amendment By-Law on Municipal Land Use Planning, 2020.

The proposal is to establish a tourist facility that will allow property owners to expose their
guests to the wine farm to the natural beauty of the surrounding area. A tourist facility,
as defined by the OMLUS, is:

“tourist facilities” means amenities for tourists or visitors such as lecture rcoms,
restaurants, picnic areas, gift shops, cafés, restrooms, recreational facilities, animal
parks (domestic or otherwise) but does not include a hotel or overnight facilities,

“recreational facilities” means the use of land to practice a particular sport or
combination of sports and general recreation and includes a clubhouse and
associated infrastructure and buildings, indoor and outdoor swimming pools and
associated infrastructure, and a shooting and driving range but does not include
any building or structure that is used for business, or any other use not aligned fo
or dependant on the sport concerned.

These definitions align with the use of the Lady Bonnie pontoon boat for these two
properties as the whole intent is to be able fo provide a recreational activity that allows
the resident and visitors to enjoy the beauties of the Bot-Kleinmond Estuarine System. The
proposal is to utilise a frimaran designed boat to host guided boat tours on the Bot River

Estuary.

The aim of the pontoon boat (hereafter referred to as the “Lady Bonnie”) is to provide
development in the tourism industry that brings a positive experience for local people as
well as the tourists themselves. Lady Bonnie is able to accommodate 12 passengers and
2 crew members and the proposal to have the boat tours, last approximately 60 minutes
which means that onboard ablution will not be required.

Sustainable Practices

The vessel is equipped with 2 x 40hp 4-stroke Honda outboards, minimizing sound and
pollution. The motors will be fuelled by detachable fuel tanks that will eliminate possible
fuel spills into the estuary as it will be refuelled off-site.

These two motors are exiremely small and there are litle to no wake erosion being
expected. Additionally, the Lady Bonnie will be equipped with two recycle bins although
there are rarely any rappers, papers etc. on board. Appropriate signage will also be
added, advising users to recycle any waste. The boat does not have ablution facilities

File 22/164
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and guests will be able to utilise the facilities available on Portion 220 of the Farm Afdaks
Rivier Number 575, Caledon, that further eliminates any possible contamination.

=

il e -
1: Lady Bonnie Route

e
Figure

The proposal is deemed to be aligned with the core values of Benguela Cove Lagoon
Wine Estate which is nature conservation. The estate has been awarded by the World
Wildlife Fund (WWF) for Nature with the top award for excellence. It is for exceptional
commitment to the collective conservation of threatened habitat in South Africa’s
Succulent Karoo and the Cape Foral Kingdom as well as for outstanding dedication to
environmentally responsible farming practices.

These standards will be adhered to with this venture, and it will be on the top of the list
when these tours will be hosted fo ensure the environmental aspect is being adhered to.

The owners/operators have also acquainted themselves with the By-Law Relating to the
Control and Use of the Bot River and Kiein River Estuaries (Provincial Gazette, 6147/2004).

4.2 Determination of an administrative penalty in terms of Section 90(5) of the Overstrand
Municipality Amendment By-Law on Municipal Land Use Planning, 2020.

As the Lady Bonnie has been operated without prior land use approval it is important to
ensure compliance with the Overstrand Municipality Amendment By-Law on Municipal
Land Use Planning, 2020. The inclusion of an application for the determination of an
administrative penalty will ensure compliance.

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
Page | 3
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Section 90(3) of the By-law requires the following information:

The nature, duration, gravity and extent of the contravention.
The nature, gravity and extent are explained in Section 4.1 above.

The conduct of the person (dllegedly) involved in the contravention.
The Lady Bonnie has been operated without prior approval of a formal land use
application.

A report by a guantity surveyor in matters of unauthorised building/construction.
A quantity surveyor was not appointed as there are no unauthorised
building/construction.

Whether the unlawful conduct was stopped.
The operations of the Lady Bonnie have not been halted as it would mean loss of income
to the guides and workers employed to operate the tourist attraction.

Whether the person allegedly involved in the contravention has previously contravened

this By-Law or a previous planning law.
To the knowledge of this office, the property owner has not previously contravened the

By-Law.

File 22/164
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5. APPLICATION

Considering the above, application is made for the following:

5.1 Consent Use to allow a tourist facility in terms of Section 16(2}(o) of the Overstrand
Municipality Amendment By-Law on Municipal Land Use Planning, 2020.

5.2 Determination of an administrative penalty in ferms of Section 90(5) of the Overstrand
Municipality Amendment By-Law on Municipal Land Use Planning, 2020.

6. LAND USE ENVIRONMENT

The subject properties are part of the Benguela Cove Lagoon Wine Estate that is located
on the banks of the Bot-Kleinmond Estuarine System. The Benguela Cove Lagoon Wine
Estate is a unique estate that is home fo an Agriresidential development where
residential properties are mixed with a successfully operated wine farm. There are
several different land uses surrounding the subject property. The surrounding area’s
zonings are illustrated in Plan 2 (zoning plan).

7. TITLE DEED

Title deed T77627/2017 which includes both properties (refer Annexure C - Title Deed)
was perused and there are no restrictive conditions that prohibit the proposed tourist
facility.

8. IONING

The following zoning parameters were assessed in conjunction with the OMLUS zoning as
this is a relevant consideration in terms of Section 66 (1) (g} of the OM By-Law:

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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9. SERVICES

The availability of services is a relevant consideration in terms of Section 42(1)(c}{v} of
SPLUMA and is herewith illustrated.

Electricity, Water, Sewage and Solid Waste

Services to the property includes electricity from ESKOM and municipal water from the
Fisherhaven Reservoir. The proposal of this application will not affect these networks as
no additional development is required.

The subject properties are connected to the existing sewer network and system of the
estate.

Solid wastes are collected and moved to designated points and collected by the OM.

Access and Egress
Access from the R43 and egress to the subject properties are gained from an existing

internal road network.

10. NEED AND DESIRABILITY

The need and desirability of the approval and implementation of this proposal in
accordance with Section 66 (1) (c) of the OM By-Law can be illustrated as follow:

Need and desirability.
The approval of this land use application is required to ensure that the property adheres

to the requirements set out by the Overstrand Municipality to have the existing fourist
facility approved. The boat tours will enable the property owners to attract more visitors
to the area as more people visit the area. It would allow the property owners o continue
supporting the livelihoods of the employees (crew) that have been employed to ensure
the operation runs smoofthly.

The property owners have tasked WRAP Project Office with submitting this application to
ensure the proposed development aligns with policies, legislation, and fitle deed
conditions, in pursuit of their vision.

Impact on views, sunlight and character of the area.

The proposed tourist facility at the subject property, situated in a unique location, is not
predicted to impact on the nearby area or neighbouring property owners. Only the
authorization for boat tours is sought and no new structures are planned.

Economic impact
The proposal allows the property owners to generate an income from the pontoon boat,

which creates employment opportunities to crew members earning a living.

Opportunity cost

An opportunity cost in the context of land use planning refers fo a development proposall
that leads to the devaluation or foregoing of valued land use rights of interested and
affected parties when an application is approved. The proposal is not predicted fo have
a negative impact on surrounding properties.

File 22/164
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Impact on heritage
The subject property is not listed in the OM Heritage Register.

Environmental Impact

The subject properties are located adjacent the Bot/Kleinmond Estuarine System. The
proposal is not to have a negative impact on the estuary and the proposal is in line with
the Bot/Kleinmond Estuarine Management Plan Draft January 2019.

Spailal Planning Categories Water Body Zoning

B Corsenian B cnciory 2cne 1nfiaeatial Smerhering Nenden

T or emvation 2 D Rezreaticn Zone | #  Peoommended Arcees
0 Riganar Resaee [ndizat«si B Reepicazonat | Recoalo o

Car2 Agnta. ture P Re-rrabrn Fanm o Roac hetmtk
0 Recionst Notr 77 cwonta Fnsaaloon Zue e

£ Regional bz [ et P Sulturare -
. ReronTaunoon fos [+ 15 3 Kllomelers o " 3 -...

4 N o {1 —

[ evP Fropozzd Leoe B

Figure 2: Extract from the Bot/Kleinmond Estuarine Management Plan Draft January
2019.

Maijority of the route Lady Bonnie follows is located within the ‘Recreation Zone 1' which
is identified and aligned with the use of the Lady Bonnie on the estuary, and it is identified

as the following:

File 22/164
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The Bot/Kleinmond Estuarine Management Plan Draft January 2019 proposed some
changes to the areas as identified in Photo 1, refer to the following:

| Lady Bonnie Route @ ATeat

Bot/Kielnmond

/

/

Vg

A P
Figure 3: Proposed zone amendments

Area 1: Buffer to Rooisand Nature reserve, no watercraft propelled by engines;
Area 2: Buffer to bird habitat, no boating allowed;

Area 3: Recreational access; and

Area 4: Alleviate congestion at slipway, add to general boating zone.

To ensure compliance with these new zones, the Lady Bonnie will also avoid these ‘no-
go’ areas entirely while complying with the other regulations of the area.

File 22/164
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11.1 Overstrand Municipality Environmental Protection Overlay Zone (EMOZ)

Portion 220 of the Farm Afdaks Rivier Number 575, Caledon is located within the *Coastal
Protection’ EMOZ, managing the integrity of coastal ecosystems, ecosystem services,
coastal dynamic processes, and biodiversity within Coastal Reserves.

To ensure compliance with the guidelines set out in the EMOZ, the application was
evaluated in terms of the provisions of Schedule A & B of the Environmental Management

Overlay Zone 2020:

SCHEDULE A
PROHIBITED ACTIVITIES IN OVERSTRAND ENVIRONMENTAL MANAGEMENT OVERLAY ZONES
Applicable Environmental
Management Overlay Appl.ical.)le L)
Prohibited Activity Zone (EMOZ) application or not
Coastal Protection
Agricultural practices within this EMOZ
which may cause water logging and X N/A
siltation.
Planting or harbouring of declared
emerging weeds on properties within X N/A
and adjacent to this EMOLZ. -
Development 'or agriculture on slopes X N/A
steeper than 1:4. = g
Establishment of Informal settlements or
- X N/A
Temporary Relocation Areas.
No land wuser within this EMOZ may
utilise the vegetation in a viei, marsh or
within the flood area of watercourse in
X N/A
a manner that may cause the
deterioration or damage to the natural
. aaricultural resources. -
Plccemen.T. of religious symbols or X N/A
| memorabilia. 1 -
| Harvesting  /collection of kelp / |
seaweed in municipal designated “no- X N/A
| fake™ zones. |
Harvesting, collection, moving, loading
drying of kelp /seaweed, with a valid
Seaweed Harvesting Permit or an X N/A
exemption in ferms of Section 81 or the
| MLRRA issued by the DAFF. —
Stockpiling, drying, processing or
loading of marine resources beyond
areas designated, demarcated and X N/A
signposted by the Municipal Council
__for such purposes. - -
Modification of the littoral active zone
/ functional dune systems in absence X N/A
of approved manaaement plans.
Feeding, disturbing / pursuit of fauna. | X N/A
File 22/164

PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON

Page | 12




423

13[18

MOTIVATION
| Disturbance, modification or ' |
destruction of the environment or
species within special management X N/A
areas designated, demarcated and
signposted by the Municipal Council
from time to fime.
Defacing/damaging / removing of
any notice, sign, barrier building or X N/A
other infrastructure. -
Playing or tampering with any rope,
float, buoy, vessel, shelter or similar life N/A
- saving device. - |
Staying overnight. N/A |
The discharging of domestic effluent / N/A
grey water into all natural systems. B
Tampering with security / surveillance X N/A
infrastructure. ] =
Defacing of rocky outcrops and
placement of memorial plagques, X N/A
religious symbols or structures on |
natural features. |
Graffiti, vandalism or damaging of N/A
municipal infrastructure. i
| Littering | ! N/A
Disposal of cigarette butts, ash or other | ‘
hazardous materials in any place or X N/A
manner other than a receptacle
designated for such items -
Dog walking / exercising of dogs in X N/A
non- desighated zones. .
SCHEDULE B
ACTIVITIES ONLY PERMITTED WITH COUNCIL CONSENT IN OVERSTRAND ENVIRONMENTAL OVERLAY
ZONES . - B
Applicable Environmental Appli
pplicable to the
A) Activities Only Permitted With Mun;S::;eEr;g;)erlay application or not

Council Consent

Coastal Protection

“Permission for the utilization of access

routes to permitted kelp / seaweed X N/A

harvesting sites. - -

Removal or destruction of vegetation

which is protected and/or of X N/A

conservation concem. 1

Dune maintenance on private land as

per approved dune mainienance X N/A

“management plans. ) [ — =

Excavation and destruction or removal

of substrate (soil, substrafe, rock, X N/A

shellgrit, dune sediment, mineral

| deposits). 1

Discharging of pool backwashing or |

untreated grey water or the X Uil e tele Sl

channelling of storm water info open | - proErfy. )
File 22/164
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MOTIVATION

spaces  without  the  necessary
approval from the Municipality.

Applicable Environmental Applicable o the

| B) Permit Upon Approval By Management Overlay licati i
Delegated Authority and / Receipt of Zone (EMOZ) application orno
Tariff

Coastal Protection

Installation of conservancy fanks or

biological freatment plants within 50
X N/A
metres from the edge of a watercourse
/ wetland. )
Access from private properties to open
spaces, including the removal of X N/A

vegetation and the establishment of
paths, structures and infrastructure.

Commercial fiming. X N/A

Construction or placement of any
temporary object, building, shelter, X N/A
path or structure.
Use of engine or motor driven vehicles,
remotely piloted aircraft or any other
means of fransport  or  other X N/A
conveyances beyond designated,
demarcated and signposted areas. B
rLc:unching of vessels at regisiered X The property has approval
launch sites. to launch vessels.
Applicable Environmental
Management Overlay

Applicable to the
application or not

C) Council Authorisation Pending
Consent Use Application / Lease

Agreement / Applicable Tariffs as Zone (EMOTZ)
applicable Coastal Protection
Buildings / Structures associated with:
Taking of water, storing of water,
impeding or diverting flow, stream flow X N/A
reduction, altering the bed, banks,
course characteristics, outflow
structures or discharge pipes. -
Application for the designation of
industrial sites and activities associated
with  the seaweed  harvesting, X N/A
collection, drying, fransport and
processing fishery. — - =
The entire property is within
Encroachment of private buildings, X the zone. All of the
structures, infrastructure, access routes. structures are located
within the zone.
Commercial Harvesting/collection and X N/A

removal of any natural resource.

The entire property is within
the zone. All of the
structures are located

| within the zone.

Construction or placement of any
permanent object, building, shelter, X
pathway or structure.

The proposed consent use is not predicted to affect the EMOLZ.

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
Page | 14



S 15(18

MOTIVATION

11.2 Overstrand Municipality Heritage Protection Overlay Zone (HPOZ)
Both properties are classified by the “LANDSCAPES HPOZ" of which the purpose is the
following:

“Purpose: To ensure that any land use application resulfing in additional rights
complies with the existing character and contextual significance:

¢ To protect and enhance landscapes identified as having high natural, scenic
and heritage significance and which conftribute fo the character and sense
of place in the Overstrand and its economic base.

e To promote the cultural, tourism, environmental and amenity potential of
significant Oversfrand landscapes.”

To ensure compliance with the HPOZ it is of importance that certain aspects need to be
provided and addressed in terms of Overstrand Municipality Heritage Protection Overlay
Zone Regulations, 2020:

Section 20 — 22 states the following -

5520
The Overstrand Municipality By-Law on Municipal Planning, 2020, will apply in respect of
all applications, processes and decisions contemplated in these regulations.

2]

In considering an application for written consent in order to undertake an activity in ferms
of the Heritage Protection Overlay Zone, the Municipality may require from an applicant
whatever information it deems necessary in order for an informed decision to be made
regarding the application.

22 This could include, inter alia:

22.1 statements of significance;

22.2 heritage research;

22.3 photographs, including contexfual phofographs;
22.4 results of public consultation;

22.5 impact assessments; and

22.6 comment from affected and interested bodies.”

Statements of Significance
The heritage significance of the subject property is not large. The proposal is allowing the
Lady Bonnie fo continue operation.

Heritage Research
No additional heritage research was done.

Photographs, Including Contextual Photograph
Aerial maps were included into the application, refer o Plan 3 - Aerial Plan.

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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Results of Public Consultation

Regarding this application, an extensive public participation process will be followed. If
any comments are received regarding the heritage aspect it will be addressed
accordingly.

Impact Assessments
No impact assessments were conducted.

Comment From Affected and Interested Bodies
The application will be circulated to affected and interested bodies for comment.

11.3 Spatial Planning Policies

This proposal is not in conflict with any provisions of the Western Cape Provincial Spatiai
Development Framework, 2014 or the Overstrand Spatial Development Framework, 2020
and it does not indicate any specific development opportunities for the Benguela Cove
Lagoon Wine Estate.

The sensitivity of the estuary was highlighted within the MSDF, and the proposal will not
have any negative effect on the estuary. The Benguela Cove Lagoon Wine Estate is also
highlighted as a fourist attraction and the Lady Bonnie will only add to this while ensuring
the environment is being protected.

12. PLANNING PRINCIPLES

Chapter 2 of SPLUMA contains 5 uncompromisable planning principles by which each
development application must be guided. Policy proposals in SPLUMA which are
pertinent to this proposal are recorded below:

Spatial justice

Spatial justice refers to planning proposals that do not contribute towards the
perpetuation of apartheid spatial development imbalances. This proposal to allow the
Lady Bonnie to continue operation will not contribute to spatial injustices.

Spatial sustainability and Efficiency

Spatial sustainability refers to planning proposals that are ensuring the protection of
valuable agricultural land, environmentally sensitive and biodiversity rich areas, as well
as scenic and cultural landscapes while limiting urban sprawl. This proposal will not have
an impact on any of the aspects listed above, the property owners will also ensure that
the area is being maintained.

Spatial resilience

This proposal is not in conflict with any spatial planning policies or other OM regulations
which is a hallmark of resilience.

Good adminisiration

The Overstrand Municipality has demonstrated a solid history of effectively incorporating
public participation in its administrative processes. Public parficipation is a crucial aspect
of the land use planning process. This process allows individuals who may be impacted
Upon by the proposal to provide feedback and raise any concerns or make suggestions
that may lead to a more favourable outcome for all parties involved. All comments

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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MOTIVATION

received will be carefully reviewed and taken into consideration before being addressed
appropriately.

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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RECOMMENDATION

13. EVALUATION

This application is being submitted in accordance with the requirements set forth by
the Overstrand Municipality to ensure that the Lady Bonnie can continue operation.
It is evident that the property owners are ensuring that the tourist facility will be
operated in line with the legislation which includes environmental and land use
policies. The application as motivated above and throughout this report is regarded
as a desirable enterprise that will add value to the area while creating economic
activity and providing employment opportunities.

_14. RECOMMENDATION

Based on the abovementioned motivation, it is recommended that the following be
approved:

14.1 Consent Use to allow a tourist facility in terms of Section 16(2){0) of the
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning,
2020; and

14.2 Waiving of the determination of an administrative penalty in terms of Section
90(5) of the Overstrand Municipality Amendment By-Law on Municipal Land Use
Planning, 2020.

File 22/164
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
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Annexure D 1/93

Overstrand Municipality Town Planning. For Attention: Mr. Henk Oliver

E-Mail: enguiries@overstrand.gov.za, holivier@overstrand.gov.za

Dear Mr. Olivier,
Ref.: Portion 210 and 220 of Farm 575, Afdaksrivier

APPLICATION FOR THE APROVAL OF A CONSENT USE AND DETERMINATION
OF AN ADMINISTRATIVE PENALTY

We are owners of plot and house 135 at Benguela Cove and are founding members
of the Benguela Cove Homeowners Association.

We are in receipt of the above application from your offices and wish to object,
placing before you our comments and questions, for the record.

Herewith our comment and our objection:

The application above, concerning the portions below purports to being made by the
‘Benguela Cove Homeowners Association (BCHOA)These are commercial interests.

Three of the four members of the current BCHOA trustee committee act in the
commercial interests of the developer company and are conflicted as such.

The objective of the application is intended to benefit the commercial interests of the
developer Benguela Cove Investments.

PORTIONS 210 AND 220 (PORTIONS OF PORTION 80) OF FARM AFDAKS
RIVIER No. 575, CALEDON DIVISION: INVESTIGATION AND COMMENT ON THE
DOCUMENT: APPLICATION FOR CONSENT USE AND DETERMINATION OF AN
ADMINISTRATIVE PENALTY COMPILED BY WRAP PROJECT OFFICE ON
BEHALF OF BENGUELA COVE HOMEOWNERS ASSOCIATION.

An application for consent use in terms of Section 16(2)(0) of the Overstrand

| Municipality Amendment By-Law on Municipal Land Use Planning, 2020, has been
lodged with the Overstrand Municipality by the WRAP Project Office on behalf of the
Benguela Cove Homeowner's Association.

The application is void ab initio on the first principal-in that it takes no account of
ensuring compliance with the provisions of the founding documents being the
Department of Environmental Affairs Record of Decision (RoD) issued 15th
December 2003 and the Environmental Management Plan dated March 2004.

The application for the development of the “beach area” can be seen to be void also
to the extent that it is vague and lacks any contextual conservation significance.
Any additional tourism facilities should be located at the BCl Commercial District.

The Botrivier Viei and Environs enjoy the status of Globally Important Bird Area as
designated by Birdlife International and- RAMSAR. This ensures the area has the
status and protections of one of the foremost bird conservation sites in the world.

FILE NO.PEnS 210 &220
1K} SCAN'NO. Redney
[p 3oma? - —




433

2[93

This importance became a part of the legal protection and environmental controls
issued'in the BC founding documentation. As set out in the environmental impact
assessment Scoping Report incorporated in the binding 2003 Record of Decision.

These provisions cover the Private Nature Reserve being portions 10 to 18 et al of
farm Afdaksriver no 575 Caledon comprising 31.5% of what is now Benguela Cove.
Identified for the conservation of threatened Renostervelt Biome and nothing else.

HERE ARE UNCERTAINTIES WHICH GENERATE LEGITIMATE CONCERNS.

Note: The nature of his application requires that the HOA members are well
informed. This is essential, to ensure their informed consent, and requires clear
plans and details of what activities are intended. This applicant has failed to do so.

The first questions below (1-4) were tendered by invitation prior to the Benguela
Cove HOA AGM dated 28th April and were mainly fobbed off by Chair Ms.Streeter

1. What are the details of the 11-hectare (Renosterveld) area that is
proposed to be cleared as “fire breaks” in terms of the budget? -NC
2. The RoD contains a clear prohibition against _damaging the natural

vegetation outside of residential erven and in the Private Nature Réserve
generally? To this she replied, “We not going to pull them out we are just
going to cut them down.
3. What environmental permission has been granted to do this work?-NC
4, What work was done (or to be done) to “clean up the beach”? To this she
replied, “we are not going to use heavy equipment on the “beach”.
The Incriminating photographic evidence was taken on 6 March.
Was an EIA done (or to be done) as is required for such work? -NC
6. Why is the homeowner's association used as the applicant for the
application for consent use for the beach area and Lady Bonnie. -NC
All the above questions were tendered in good faith.

o

Further Questions, not tendered for the AGM 29th:
Exactly which boat is intended be used if consent was granted?
How wauld the access of tourists affect the BC “Security Estate”?
How is compliance with the RoD and EMP to be achieved from now on?

Where are the permissions from Department of Enviranmental Affairs &
Development Planning (DEADP) for the listed activities under National
environmental Management Act 2014 (NEMA)?

The Constitution, Act 108 of 1996, granted to everyone
environmental protection through the Bill of Rights.

We reiterate our strong objection to these proposals in total.
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Loretta Gillion

From: Henk Olivier

Sent: Tuesday, 30 May 2023 08:28

To: Loretta Gillion

Subject: FW: APPLICATION FOR CONCENT USE PORTIONS 210 AND 220 OF PORTION 80 OF
FARM AFDAKS RIVIER No. 575 COMMENT AND OBJECTION

Attachments: APPLICATION FOR CONCENT USE 2023.pdf

Objection received

From: o

Sent: Monday, May 29, 2023 5:29 PM

To: Henk Olivier <holivier@overstrand.gov.za>

Cc: Enquiries <enquiries@overstrand.gov.za>

Subject: APPLICATION FOR CONCENT USE PORTIONS 210 AND 220 OF PORTION 80 OF FARM AFDAKS RIVIER No. 575
COMMENT AND OBJECTION

Dear Mr Olivier,

Herewith our comment on the above matter..
Kindly acknowledge receipt.

Yours Faithfully,
Rodney Anderson Director

Lindfield Brokers (pty) Ltd. erf 135.
Benguela Cove.
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Martina and Michael Brandstetter
81 Benguela Cove Estate
Hermanus 7200

e-mail 4 i
Overstrand Municipality
Town Planning
Att: Mr. Henk Oliver
16 Paterson Street
( Hermanus, 7200 via E-Mail: enguiries{@overstrand.yov.za

holivier@overstrand.gov.za

29™ May, 2023

Dear Mr. Olivier,

Ref.: Portion 210 and 220 of Farm 575, Afdaksrivier
APPLICATION FOR THE APROVAL OF A CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE
PENALTY

We refer to the above matter and notice received from your office. The following is placed on
record formally.

We are owners of plot and house 182 at Benguela Cove and members of the Benguela Cove Home
Owner Association and writing to you to comment and object to the a.m. application.

Preliminary remark:

1. This application is being made on behalf of the Benguela Cover Home Owner Association
{BCHOA), although portions of the motion do not concern the BCHOA at all. | refer here to the
application in respect of the boat (named Lady Bonnie) owned by Benguela Cove Investment
Ltd. (BCl) or an affiliated company.

2. Penny Streeter is the sole shareholder of BCI and Nick Rea is a director of BCl. Both are also
trustees of the HOA. Together with an employee of BCl, Shantel Kent, they control BCHOA.

3. Streeter and Rea signed the application on behalf of the BCHOA, which is raising the question of
a conflict of interést or using the HOA for their very own business interests.

4. The application is not compatible with the Constitution of the BCHOA. The corresponding
passages are marked in the appendix.

o [ FLENO.PENns 2102220
IPEbks RiNer 5.5 v
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Martina and Michael Brandstetter
81 Benguela Cove Estate
Hermanus 7200
e-mail, -

REASONS AND COMMENTS FOR OUR OBJECTION.

1.

ACTIVITIES AND DEVELOPMENT RESTRICTIONS RELATING TO THE CONSENT

APPLICATION

An environmental impact assessment for the proposed Benguela Cove Lagoon Wine Estate was
conducted that resulted in the issuance of a Record of Decision (RoD) by DEADP. This RoD was
approved on the impact assessment that included a number of specialist studies e.g. botanical
survey, archaeological survey, avifaunal survey, etc.

Of importance in this consent use application (written by WRAP) is that the “beach area” of the
Botrivier Lagoon along the southern and western boundaries of Benguela Cove Lagoon Wine
Estate is designated as a Globally important Birding Area {(ZA097) by Birdlife International. This
was based on extensive specialist avifaunal studies conducted on the Botrivierviei, by K N Barnes
during 1997 and 2003, the latter commissioned as a specialist study during the environmental
impact assessment process for the Benguela Cove Lagoon Wine Estate

Botrivierviei now enjoys the status of Globally Important Bird Area as designated by Birdlife
International, giving the area status as one of the most important sites for bird conservation in
the world. This importance formed an important part of the constraints and environmentat
controls incorporated in the outcome of the environmental impact assessment Scoping Report.
This Scoping Report formed the body of information on which environmental authorization was
given and specified in the Record of Decision E12/2/1-213-Farm 575/10-18, Hermanus, dated 15
December 2003, that is applicable to all aspects of the Benguela Cove Lagoon Wine Estate
development.

The foliowing controls and constraints are applicable to give effect to the requirements contained in the
said Record of Decision:

a. The positions of the two approved jetties are specified in relation to the headland point
of reference known as South Cape.

b. The erven boundaries were set weil back from the high-water mark of the Botrivier Vlei
to prevent human disturbance of birdlife on the northern, west and southern boundaries
of the conservation area of the Benguela Cove property development.

¢. A boardwalk/demarcated walkway was placed well back from the beach areas
surrounding Benguela Cove to prevent disturbance of birdlife on these areas.

d. A pet policy is in force where cats are not allowed on the properties and dogs must be
contained in fenced erven or kept on a leash when outside the erven.

e. No access to the lagoon edge is allowed from the boardwalk/walkway apart from the
footprints of the two jetties that provide boating access to the Botrivierviei.

f. No boats or watercraft may be beached anywhere on the waterside perimeter of
Benguela Cove but may only be moored to the approved jetty.

g. The Botrivier Lagoon Management Plan in force at the time must be adhered to at ail
times.

h. The Record of Decision also specifically mentions that “the mitigation measures as

2|Page

5[13
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Martina and Michael Brandstetter
81 Benguela Cove Estate
Hermanus 7200

e-mail }

detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled by
EnviroAfrica, as well as those specified in the following Specialist Reports, must be
incorporated aiso in the operational phase of the project: Appendix K, Marine Studies
Report dated 5 May 2003, pages 9&10; Appendix L, Botanical Report dated 12 May 2003
undertaken by Nick Hélme; Appendix M, Avifaunal Repart compiled by K N Barnes in
March 2003; Appendix S, Archaeological Report dated August 2003 must be adopted and
implemented.

The RoD further stipulates that the residential component of this application must adhere

to the setback lines identified by the avifaunal specialist along the lagoon frontage.
Finally, the RoD stipulates that the Homeowners’ Association / or operator of the facility

must implement and incorporate the conditions of authorizations given in this Record of
Decision, as appropriate to the operational phase of the project.

The existing restrictions above provide space for wildlife. Allowing tourist activities would
negates this deliberate step and there will be pressure to “clean-up the beach” in order to make
it appealing to customers, destroying the natural habitat of wildlife. How can the above points
be reconciled with the application?

There is also a bird nesting near the access road to the site which would be impacted by
increased activities.

How would an approval of the application be reconciled with the above restrictions?

UNCLEAR INTERPRETATION OF THE CONTENT OF THE APPLICATION

The present application requests a permit that would allow a maximum interpretation of the
consent use. In the medium and long term, this would lead to an uncontroliable commercial
exploitation of the shoreline (plot 220), which would cause irreparable damage to the protected

area.

In order to avoid later misinterpretations, the application must therefore describe exactly what
the consent use is being requested for.

Page 2 of the application refers to the use of a trimaran boat. For which boat is consent use
requested, for the currently used "Lady Bonnie" or for any other boat?

Are there any consent use matters included in the application that concerns public or residents or
boating access to the conservation area below the formal approved walkway as well as to
anywhere on the beach areas, apart from the footprints of the two jetties in the positions specified
in the DEADP Record of Decision?

ILLEGAL ACCESS AND MECHANICAL DISTURBANCE OF THE BEACH AND CONSERVATION AREA

Already now, while the application is pending illegal work has been carried out on the "beach” on
the plot 220. These was documented photographically {Appendix 1). On the pictures you can see

3|rage

b|92



438

Martina and Michael Brandstetter
81 Benguela Cove Estate

Hermanus 7200
e-mail -

that a so-called digger-loader and workers are in the protected area and are doing some work.
It must be pointed out that this disturbance is totally illegaf as no permission was obtained from
Department of Environmental Affairs and Development Planning.

BCHO CONSTITUTION IN RELATION TO PUBLIC PROPERTY
According to the Deeds register, plots 210 and 220 are "common property", i.e. they belong to
all home owners (HO). Article 30 of the BCHO Constitution clearly states the following:

"Neither the whole nor anv portion of the common properiy shall be subjected to any rights,
whether registered in the deeds registry or not, of use, occupation or servitude, save those
enjoyed by the Members of the Association..."

This means that the Constitution prohibits changing usage unless ALL members benefit from this
application.

Streeter emphasized in various inquiries regarding this change that the change to a tourist
facility is for the sole benefit of the owner of the pontoon boat.

Even if she retracts this statement, it is unthinkable that all HOs should have the right to exploit
the designated area commerciaily for tourism purposes. Such use is prohibited for nature
conservation reasons alone.

ENVIRONMENTAL IMPACT ASSESSMENT
The initial application for the development of the estate included an environmental impact
study. The application does not make it clear if a new EIA was conducted and is part of the

application.

RESIDENTS SECURITY

Tourist activities will increase the amount of people on the estate, who will not be vetted,
properly registered and meaningfully monitored, increasing the security/crime risk on the estate
which eventually will result in higher security costs for the HO.

NOISE DISTURBANCE
Tourist activities and increased road traffic will increase the noise footprint on the estate and

disturb residents.

MONITORING AND ENFORCEMENT OF RESTRICTIONS

Approval of “Portion 229 of Farm 575, Benguela Cove — Proposed Amendment Of Approved Site
Development Plan And Departure” has shown that the ability to monitor and enforce
restrictions by the competent authorities is limited.

| have little confidence that potential restrictions to the current application would allow
monitoring and enforcement.

FINANCIAL CONSEQIUENCES FOR HO
The operation of a tourist facility would mean additional financial and administrative burdens

for the HOA and an additional burden on the infrastructure. The application should therefore

4 FPage
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contain a detailed list of the additional costs to be expected and the distribution of these

costs.

APPLICATION IN REGARDS OF THE PONTOON BOAT (LADY BONNIE

The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section General 1(a)
that “No person shall in the water area, without the prior written consent of the Councif —
(a) Offer for reward or profit any show or entertainment or conduct any business or trade;
(c) Keep or use any vessel for the transport of passengers or goods for payment or reward.,”

Streeter and Rea, both directors of BCl; which is the owner and operator of the pontoon boat,
stated that BCI does not charge passengers for the transport on their vessel. Streeter confirmed

this in an answer to a HO and Rea did so in his developer report presented at the AGM of the
HOA on 29-04-2023 were he said: “An application has been made and paid by BC! for the
operating of Lady Bonnie (the pontoon) for a fee. All {ocal authorities are aware of operations
but we have decided to formalize this in order to charge; as it is not sustainable to have it
running for free.”

Every HO on the estate is aware of the fact that the developer BCl is in fact for the past years
running a paid commercial operation with the pontoon boat. 8Cl’s website at -
https://www.beniuelacove.co.za/boat-attractions even advertises the pontoon cruises which
operate 4x daily and are complimentary for two people when buying a case of wine with 6

bottles.
I fact we know people who have received written confirmation of the price and conditions for a

boat trip. The current rate this year is ZAR 250.00 p.P. and was ZAR 200.00 last year.

Streeter and Rea, in their capacity as trustees and representing the developer have been
untruthful with regards to the charging of a fee whilst unfawfully operating the pontoon boat.

With regards to waving the administrative penaity, | believe that the By-Law and the Estuary
Regulation is clear. Therefore, the Overstrand Municipality has a duty to act in accordance with
these regulations and not authorize the waiver of penalties.

MISSLEADING APLLICATION

The Application is misleading. The Application attempts to create the impression that the HOA
and all of its members consent to the Application. There is no indication anywhere in the
application that BCl owns and operates the pontoon (Lady Bonnie). Rather, it appears that this
application is desired by the majority of HOA members, although the-HO has never been
consulted or even informed about the application by the Trustees. The developer controis the
majority of the HOA’s trustee board and have put this Application forward on behaif of the HOA,
without the consent of the majority's members but in their very own business interests.
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In closing, we re-iterate that we appeal to the Overstrand Municipality to reject this Application

altogether and prohibit the illegal operation of the boat Lady Bonnie.

Yours faithfully

9 Reodstihd

Martina Brandstetter

// '/ g
,,i -’ i
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i |
i

Michael Brandstetter

!
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(Fy  BUILDER'S CODKEOF CONDUCT
1 NAME

The name of the \ssociation is: "Benguela Cove Home Qwners Association”

2. DEFINITIONS

2.1 The headnotes 1o the pm‘agmphs in this constitution are inserted for reference purposes ooly and shalt

not affect the interpretation of any of the provisions to which they relate.

10 JAN 2018
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Words importing the singular shall include the plural and vice versa

Words importing the masculine shall include the feminine,

Lintess the context ch-.arly indicales a conlrary intention, the following words and expressions shall bear

the following meanings:

241 “the Developer” shall mecan Benguela Cove Investments (Pty) ltd, Registration No.
2002/004722/07, Ambition House, 107 Voortrekker Road, Bellville, Cape Town, 7535.

2,4.2 "the de\'clupment" or “the estate” shall mean the land together with all improvemems and
services thereon,

243 "orf" shall mean 3 portion of private land owned by the Member within the duevelopment which
shall have been allocated a cadastral number by the surveyor general upon approval of the

general plan.

244 "the vommon propesty” ;l)all mean the land transferred to the 13.0). A, which shall include
Erven 222 1w 227 inclusive, which ts designamd» as Private Roads, Erven 205 1o 211 and Erven
214 to 220 inclusive, which is d«-signated as Private Open Spaces, Url 2214 which is dnsignnmrl as
the Nature Reserve and Erf 212 which is designated as the Grazing Area, but shall exclude Erven
231 and 232, which is designated as the Agricultural nterprise which shall be retained by the
Developer for the cultivation of vines, olives and lavender fields, together with all the residential

erven, the hotel, being Frf 228 and the commercial component, being Erf 229 within the

development and atl the dams, being Erf 213,

245 "The Agricultural Enterprise” shall mean the Vineyards, the Olive irees and the Lavender
fie)ds and dams. Siwated on Erven 231, 232 and 213,

246 "The Commercial Component shall mean Erf 229 which includes the Public Area, bring the
Winery, Restaurant, Farm Stall, the Chapel and the Conference Facilities, but the Members
shall have certain rights over (hese facilities as governed by the Agricutural Benefits
Agreement.

247  "the general plan” shall mean the general plan relating to the land as approved by the surveyor
general;

248 “the association” shall mean the Benguela Cove Lagoon tlome Iwners Association;

249 “the Act® shall mean the Companies' Avt No, 63 of 1973

24,10 "occupant” shall mean any person lawlully occupying an el by virtue of his relationship to or
with a Manber of the Association.

2.4 11 UADRC" means the Urban and Architectural Design Review Committes.

OVERSTRANDMUNICIRALITY | {4 g 0y sy
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the case may be, but save as aloresaid, shall not be entitled to any other remuneration fees or salary in

respect of the performance of such duties.

8.7 The duration of the Trustees' appointment shall not be less than 1wo years.

FUNCTIONS & POWERS OF THE TRUSTEE COMMITTEE

9.1

9.2

9.3

9.4

Subject 1o the express provisions of this constitution, the Trustee Committee shall manage and control

the business and affairs of the Association, shall have full powers in the management and direction of
such business and affairs and, save as may be expressly provided in this constitution, may exercise all
such powers of the Association, and do all such acts on behalf of the Association as may be exercised
and done by the Association, and as are not either by virtue of the provisions of the Companies Act, or
by this constitution required to be exercised or done by the Association in general meeting, subject
nevertheless to any regulations as may be prescribed by the Association in general meeting from time to
time, provided that no regulation made by the Association in general meeting shall invalidate any prior
act of the Trustee Committee which would have been valid if such regulation had not been made, which

aforementioned powers shall not include the Agricultrual Enterprise whatsoever.

The Trustee Committee shall have the right to vary, cancel or modify any of its decisions and

resolutions from time to time.

The Trustee Committee shall have the right to co-opt onto the Trustee Committee any person or
persons chosen by it. A co-opted Trustee shall enjoy all the rights and be subject to all the obligations of

the Trustees.

The Trustee Committee may, should it so decide, investigate any suspected or alleged breach by any

Member or Trustee, in such reasonable manner as it shall decide from time to time.

9.5 The Trustees may make regulations and rules not inconsistent with this Constitution or any regulations

or rules prescribed by the Asscciation in general meeting:

9.5.1  asto the settlement of disputes, generally;

9.5.2 for the furtherance and promotion of any of the objects of the Association;
9.5.3  for the better management of the affairs of the Association;

9.5.4 for the advancement of the interests of Members;

9.5.5 for the regulation and control of the conduct of Members and occupants while in the estate,
whether on erven or on the common property {(excluding the Agricultural Enterprise which

vests with the Developer);

ERSTRAND MUNICIPALITY | ¢
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9,5.6 governing the manner and methods of the use of the common property by or on behalf of the

Members of the Association or any occupant;

9.5.7 for the conduct of Trustee Committee meetings and general meetings;

9.5.8 to assist it in administering and governing its activities generally; and shall be entitled to
cancel, vary or modify any of the same from time to time. Further to monitor and report on

the services and maintenance provided by the Developer in terms of the Services and

Maintenance Agreement which has been entrenched and is annexed hereto marked Annexure

" bl! )
9.6 For the purpose of transacting its business as provided herein, the Trustee Committee shall be entitled
to open and operate a banking account in the name of the Association at a registered banking

ingtitution,

10. OTHER PROFESSIONAL OFFICERS {*existing clause”)

Save as spx'('ifivall)‘ provided otherwise in this constitution, the Trustee Committce shall at all times have the rights to
cngage on behall of the Association, the services of Accountants, Auditors, Attorneys, Advocates, Architects,
rson or firm and/or any other employee/s whatsoever, for any reasons deemed

Engincers, any other pru!‘essioml pe

necessary by the Trustee Committee and on such terms as the Trustee Committes shall decide,

‘10. OBLIGATION TO BUILD” (*new clause added*)

10.1 The Member acknowledges that the erection of a dwelling and the estsblishinent and und:caping of a

garden on every erf shall:

10.1.1 in the case of a sale concluded as between the Developer and the first purchaser of an erf,
commence within 24 {twenty four) months of the date of registration of transfer of the erf into

the mame of the said Arst purchaser and shall be co’mp‘lﬂoa within 36 (thirty six) months

therealter; or

10.1.2 in the case of a sale conciuded between a Member other than the Developer, and a bona fide
purchaser of an erf, commence within 12 (twelve) months of the date of registration of

wansfer of the erf into the name of the said bona fide pimﬂlid‘ and shall be compieted within

FOTh April MR, Nty Divssner, 20 K0T Nypwecial-Resodntions. Nt aligationarasbuild<chanse. This dew chaese 10 was addetl after SREK wa<approved

Linfortmately the mamdnying s new “Aighale @l singe SRIMS gihat wontd have .han avd paragt .q)lq 9 aned vombined it with thy n!d existing paragr aph 10) wag nut

pronsvdl
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19.2 The instrument appointing a proxy and the Power of Mrorney or other authority (if any) under which it
is signed, or a certified copy thercof shall be deposited a1 the olfice at any thme before the time
appotnted for the commencement of the meeting, or adjourned meeting, at which the person named in
the instrument is proposed o vote. No instrument appointing a proxy, shatl be valid after the
expiration of 12 (twclve) months from the date of its execution,

19.3 A vote given in accordance with the terms of an instrument of proxy shall be valid notwithstanding the
previous death ol the prindpal or revocation of the proxy, provided that no intimation in writing of the
death or revovation shall have been received by the Trustee Committee at Jeast one hour before the

time lixed for the halding of the mecting.

VOTING

20.1 At every general meeting, every Member in person or by proxy and entitled to vote shall have one vote
for each Erf registered in his name subject to the provisions of paragraph 4.1.2 hereof., The Developer
shall be entitled to  single vote in respect to each erf held by it, in terms of the general plan and in

accordance with the deeming provision of paragraph ¢.1.1 above.

1~
=4
[}%]

Save as expressly provided for in these presents, no person other than a Member duly registered, whao
ix not under suspension and who has not had voting rights suspended in aceordance with vlause 26,1.3,
shall be entitled 10 be present or to vote on any question, either personally or by proxy, at any general
meeting.

20.3 Atany general meeting a resolution put 1o the vote of the meeting shall be decided on a show of hands,
untess either prior to or on the declaration by the Chairman of the result of the show of hands, a poll is
demanded by any person entitled to vote at such mecting.

204 Notwithstanding the provisions ol 20.3 aforesaid, voting an the election of & Chairman of a general
mecting (i necessary) or on any quesiion of adjournment, shall be decided on a show of hands by a
majority of the Members present in person or by proxy, and entitled 1o vole.

20.5 Every resolution and every amendment of a resolution proposed for adoption by a general miecting shafl
be seconded ar the meeting and, if nat seconded, shall not be voted upon,

20.6 An urdinary resolution (thav is a resolution other than a épecial reselution) or the amendment of an

ordinary resolution, shall be carvied on a simple majority of all the votes cast therean, and an ahstention

shall not be counted as a vote for or against the resotution in question. [n the case of an equality of
votes, whether on a show of hands ar on a poll, the Chatrman of the general meeting shall be entitled to

a casting vole in addition lo his vote as Member, subject to Clause 6.5 in favour of the Developer.

20.7 Notwithstanding auvthing contained in this constitution, any resolution or the amendment of 4

resolution . i
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20.7.1 which would have the effect of amending or repealing any part of this constitution, or

()

20.7.2 which wauld have the effect of amending or repealing paragraph 31 of this constitution which
paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per erf, or

20.7.3 which would have the effect of amending or repealing paragraph 32 and 33 dealing swith the

Urban and Architectural Review Controls Manual the Architectural Controls, shall require a

75" (three quarters) majority of all Members entitled to vote before the resolution mav be

passed, which shall be known aza special resolution.

20.8 Unless any Member present in person or by proxy at a general meeting shall before closure of the
meeting have objected 10 any declaration made by the Chairman of the meecting as 10 the result of any
roting at the meeting, whether by show of hauds or by poll, or to the propriety or \'alidi(}‘ of the
procedure at such meeting, such declaration by ¢he Chainman shall be deemed to be a true and correct
statement of the voring, and the meeting shall in all respecrs he deemed 10 have been properly and
validlv constituted and conducted, and an entry s the minutes 1o the elfect that any motion has been
carried or lost, with or without a record of the number of votes recorded in favour of or against such

raation, shall be conclusive evidence of the vote so recorded if such enry conforms with the declaration

made by the Chairman of the meeting as to the result of any voning at the meeting,

21, FINANCIAL YEAR END

The financial Year End of the Association is the ond of February each yvear.

22, ACCOUNTS

221 The Association in a gem‘ral meeting or the Trusice Committee, may from time to lime make
reasonable conditions and regulations as to the time and manner of the inspection by the Members, of
the accounts and books of the Association, or any ol them, and subject 1o such conditions and
regulations, the accounts and books of the Association shall be open to the inspection of Members avall
reasonablc times during normal business hours

At cach Annual General Meeting the Trustee Committee shall lay before the Association a proper

[ON]
[
It

income and expenditure aceount for the immediately preseding financial year of the assoviation, or in
the case of the first account, for the pcriod since the incorporation of the Association, together with 2
proper balance sheet made up as at the Last financial year of the Association Every such halance sheet

shall be accompanied by proper extensive reports of the Trustee Committer and the Auditors, and

—

—a

OVERSTRAND MUNICIPALITY | 18
DEPARTMENT . TOWNPLANNING |
P O BOX 20, HERMANUS , 7200 10 JAN 208




448

17]93
i Rrendix 2

A 2L ]

30. DEALINGS WITH THE COMMON PROPERTY

30.1 Neither the whole nor any portion of the common property shall be:
30.2.1 sold, alienated, otherwise disposed of, subdivided or translerred; or
30.2 2 subjected (v a mortgage: or

30.2 3 subjected to any rights, vrhether registered in the Deeds registry sr not, of use, octupation or
~ = 4 —

zervisude. save those eniuyed by the Members of the Assoration in terms hereof, or which

allow for agricultwl activities 1o be conducted similar in mature 1o the Agricultural

Enerprise; or'’
30.24 built upon, improved or enhanced in value by the construction of burldings, evection of
M 4

facilities or amenities, other than as contained in this constitution and in the approved layout

plan, without the sanction of a special resolution of the Members of the Association.

3L NO SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING

311 No Member shall be entitled to subdivide or rezone his erf, il being noted that that Erf 228 has been
zoned as the Hotel and Related facilities Developrient, together with the Agriculvural Enterprise,
which shall enjuy a separate zoning status commensurate with itz Rincrion as main farm complex for the
cultivation, harvesting, processing and marketing of the produce of the agricultural property, together
which the Commercial Component, being Tirf 229, comprises of with the Winery, Restauram, Farm
Stall, the Chapel, Conference facilities being zoned as Commercial.

31.2 No more than one dwelling rogether with such outhuildings as are ordinarily required to be used in

conmection therewith, shall be erected on any Member's erfin accordance with the TIADC Manual,

32. BUNLDING STANDARD RULES AND AESTHETIC APPROVAL

32,1 It is recorded that 1he Trustee Committee has appownted the Benguela Cove Urban and Architectural
Design Review Committee which comprises of LA et and two Members
appointed by the Developer. In compliance with paragraph +.6.2 abose no ewner of any erl shall be

t‘l\litl(:d to buiid on his erf or elfeer any ilﬂpl'()\'(‘ﬂ'li?l'l\' l'h(‘:l’\“’ﬂ or erecl any structure thereon withowut

Tk April 2608, Martn Diessowy, .'“I3(!4“7-.\]\v_x‘|.|l-Rrs-||u|mn-l0‘)-(’mmnun-.u.-'\--.||‘r.|-l\-o.~a'-lu-a»__n'l-huaim!a.~
Wah :\pnl JOIR. Martay Diessner, '.!(1lN"-K.‘?-S,m‘ml-ﬂ(‘«vluli-m-lﬂ-:\lll_l-& “snimtiev-d daakin FlL g bamad X
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ANNEXURE ‘F’

OVERBERG DISTRICT COUNCIL
BY-LAW RELATING TO THE CONTROL AND USE OFTHE BOT RIVER ESTUARY

Definitions 1. In this by-law, unless inconsistent with the context —“authorised officer” means any person
authorised by the Council to perform the functions of an authorised officer under this by-law or a member of the
South African Police; “boat” or “vessel” means any conveyance capable of floating on or in water or designed to
navigate on or in water and includes, but is not restricted to a motor boat, sailing boat, sailing board, rowing
boat, canoe, paddleski, power boat, fishing boat, jet-driven boat, fiat-bottomed boat, ferry, houseboat, water
cycle and raft; “bow” means the front part of a vessel; “canoe” means a vessel designed to be propelled by means
of paddles without any mechanical assistance; “Council” means the Overberg District Council; “due date” means
30 June of every year or such other date as may be determined by the Council; “estuary” means the Bot River
Estuary within the area of jurisdiction of the Council; “helmsman” means a person who steers or controls a
vessel; “houseboat” includes any vessel, irrespective of whether or not it is propelled under its own power, upon
which facilities for day or night accommodation or for any kind of food preparation have been provided, or a
vessel upon which any kind of toilet or washing facilities have been provided; “inland waters” such estuary within
the area of jurisdiction of the local authority which promulgated this by-law; “vicinity of the estuary” includes the
properties adjacent to or in the immediate vicinity of the estuary; “operate” or “control” or any like expression, in
relation to a boat, means to launch, use, sail,. navigate or moor a boat or to permit a boat to be launched, used,
sailed, navigated or moored on the estuary, or to have a boat, or to permit a boat to be, on the estuary;
“permissién” means the written permission of the Council; “port” means the left side of the boat as seen from the
stem; “power boat” means a vessel propelled by means of an engine or other mechanical apparatus, either in- or
outboard, irrespective of whether or not such engine or apparatus is the main source of power;

“registered boat” a boat issued with an identification number in terms of to section 6 of the by-law;

“rowing boat” means a vessel designed to be propelled by means of oars without any mechanical assistance;

“sail” or “under way” means the situation of a vessel when it is not anchored or moored or on dry land;

“sailing boat” includes every boat which is under sail and is not propelled by mechanical power;

“starboard” means the right side of the boat as seen from the stern; “stern” means the back part of a vessel;
“visible” means visible by somebody with reasonable eyesight during a dark night when the atmosphere is clear;
“water area” means the water level between the banks of the estuary at any specific time; “water ski” means to ski
or skate on or in the water with or without the assistance of any kind of skating apparatus and where the water-
skier is towed by a vessel by means of a towing-rope; “water-skier” or “skier” a person water-skiing.

1
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OPERATION OR CONTROL OF BOATS ON THE ESTUARY

No person shall operate or control any boat or vessel on the estuary, excluding a canoe, paddlesk, sailing board
and rowingboat, unless such boat has been {i§énsed by the Council or a temporary permit has been issued for
such boat in terms of this by-law and the identification number allocated by the Council is displayed according to
the provisions of this by-law.

No person under the age of sixteen years shall operate and control I a boat equipped with a motor of 4.5 kW or
more, unless such person is accompanied by a person over the age of sixteen years. Where any licensee of a boat
allows any person who, in the opinion of an authorised officer, is not competent to operate or control such boat
efficiently, to operate or control it, such officer may direct the licensee not to allow such person to operate or
control such boat, and if the licensee thereafter continues to allow such person to operate or control such boat,

he. shall be guilty of an offence.

(a) in a reckless or negligent manner;

(b) while under the influence of intoxicating liquor or a narcotic drug, or while the percentage of alco-
hol in his bloed is 0,08 or more, vexpress‘ed in grams per hundred millilitres of blood;

(c) while suffering from an infirmity which renders him unfit to do so;

(d) in a manner dangerous to the public or to the occupants of such boat or in a manner calculated to
endanger or damage any property or facility, regard being had to all the circumstances of the case;

(e) in a manner which constitutes a nuisance;

(f)  without reasonable consideration for the rights of other persons using such estuary;

(g) while it is leaking oil, petrol or any toxic or noxious substance;

)

if the boat is not registered and licensed by the Council and the identification number issued in respect of the
boat, is not permanently affixed thereto in figures of a size and colour determined by the Council.
Equipment of vessels
No person shall use any vessel, excluding a canoe and paddleski, with regard to the provisions of subsection (1)(c)
and a sailing board with regard to the provisions of subsection (1) (b) and (c), on the estuary unless the following
equipment is on board;-

(2) An effective life-belt, life-buoy or other floating device for each person on board;

(b) sufficient and suitable oars, paddles or a pole to land the vessel;
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a pump or other suitable bailer, unless the vessel has been designed to float with the maximum permissible
number of persons on board even if it is waterlogged; in the case of a power boat which is used to tow a water-
skier, suitable water-skiing rear mirror and a red flag of 300 mm by 300 mm; in the case of a power boat, an
effective whistle or siren which can be employed to prevent collisions; in the case of a power boat, an effective
fire-extinguisher; an effective flame-arrester for cach carburettor of any petrol engine on the vessel except an
outboard engine; an effective silencer on the exhaust of an engine-driven vessel; the following lights, which must
be visible at a distance of at least 200 meters, when the vessel is used between sunset and sunrise:

() in the case of a power boat or sailing boat, a white light visible from all directions;

(i) in the case of vessels such as a sailing boat, canoe, sailing board and a paddleski, a lantern or flash-

light which may be shown in order to prevent collisions; a suitable container for refuse;

a suitable anchor with a sufficient anchor line.

All life-saving apparatus on board a vessel in the water must be in good working condition and within easy reach
for immediate and effective use.

Rules for boating

No person shall leave 2 vessel unattended in the water area unless it has been properly anchored, moored or
removed to dry land a safe height above the water level.

No vessel shall be moored or launched at any place other than that indicated or approved by the Council and an
authorised officer of the Council may move any vessel or moor it at any other place without the consent of the
owner if he deems this to be in the public interest.

No vessel shall be moored to any other vessel or to a marker, buoy or other navigational aid.

The helmsman of any vessel must ensure that he can at all times exercise full control over the vessel while it is
under way.

The helmsman of any vessel towing a line, cable or rope for any purpose whatsoever, must ensure that he does
not thereby endanger any other person or cause any inconvenience.

No person shall handle a vessel or allow it to be handled in such a manner that it endangers or creates a nuisance
to any other vessel or the occupants thereof or to other persons or property or installations in the water or at the
water’s edge.

No power boat which is under way and no person practicing water-skiing in the estuary, shall approach closer
than 100 meters from any spot where people are swimming or closer than 100 meters from the side of the water
or closer than 50 meters from any other vessel, unless —

(3) circumstances are such that the said distances cannot be maintained;
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(b) assistance is being given in an emergency situation; or
(c) the power boat or any water-skier towed by it is landing leaving the shore;

Provided that when the prescribed distances are not maintained, the power boat must immediately reduce its

speed to less than 10 km per hour.

No person shall be on the bow, forward deck or gunwale of any power boat which is under way unless sufficient

safety rails or guard rails have been installed, and no person shall jump or dive from any power boat which is

under way, except when help is being given in an emergency or when it is necessary to moor or to land the
power boat.

Where it is possible, a vessel shall be piloted in such a manner that the median line of the sailing area shall always

be on the port side of the vessel, in other words all power boats must move in an anticlockwise direction.

(10  Whenever two vessels approach each other head-on or approximately head-on, each must be piloted in

such a manner that it passes the other on its own port side and, subject to the provisions of subsection
(7) at such a distance and at such a speed that the wake of either of the vessels shall not endanger the
other,

(11) (@) No vessel shall pass another vessel which is procceding in the same direction, unless it is safe to do
so and such vessel shall, when it does so, pass the other vessel on its port side and, subject to the
provisions of subsection (7), at such a distance and at such a speed that its wake-shall not endanger
the other vessel.

(b) A vessel which is passed shall maintain its speed and direction until the passing vessel is safely past.

(12)  Whenever two vessels approach each other in a manner other than referred to in subsections (10) and

(11), the vessel which finds the other on its port side shall maintain its speed and direction and the vessel
which finds the other on its starboard side shall stay out of the way of the other vessel by changing its
direction to starboard so as to pass the other vessel from the stern and shall if necessary stop or reverse
to avoid a collision.

(13) (3) Whenever two sailing boats are approaching one another in such 2 way as to involve risk of
collision, not withstanding the provisions of subsections (10), (11) and (12), they shall keep out of
one another’s way as follows:

@) ‘When each has the wind on a different side, the vessel which has the wind on the port side
shall keep out of the way of the other;
(ii) when both have the wind on the same side, the vessel which is to the windward shall keep
out of the way of the vessel which is to leeward.
(b) For the purpose of this subsection, the windward side shall be deemed to be the side opposite to

that on which the mainsail is carried.
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(14)  To avoid a collision between vessels, a power boat shall give way to all other vessels, and a rowing boat or
a canoe shall give way to a sailing boat when circumstances require it, not withstanding the provisions of
subsections (9), (10), (11), (12) and (13): Provided that this by-law shall not give the right to the helms-
man of any vessel to unnecessarily obstruct or interfere with the course of any other vessel.

(15)  The helmsman of any vessel shall maintain a safe and cautious speed in the area where vessels are
moored, where angling is taking place or where buoys and placed, and whenever visibility is obstructed
due to fog or other causes he shall pilot the vessel under his control in such a manner that people, other
vessels or other property are not endangered.

(16)  No vessel shall follow closer than 100 meters in the wake of a water-skier.

(17)  No vessel or vehicle which is propelled by means of a propeller above the water, shall be used in the
water area.

(18)  Except in the case of an emergency, no acroplane shall land in or take off from the water area.

(19)  No boat shall be left on any slipway except for purposes of repair.

Water-skiing — where allowed

¢)) No person shall practice water-skiing on water unless an effective life-belt or other floating device is
attached to his body.

No steel or metal cable or steel wire shall be used to tow a water-skier.

The helmsman of any vessel which tows a water skier-shall, before such water-skier is taken in tow, ensure that

the water skier is familiar with the distress signal for water-skiers, namely drawing the hand across the throat.

No water-skiing shall be practised between sunset and sunrise and the Council may also prohibit water-skiing at

other times.

No vessel shall tow a water-skier unless a second person older than 14 years is present in the vessel to observe

the water-skier.

No water-skier shall drop a water-ski except at a spot where the discarded water ski does not constitute a danger
to any other water-skier or vessel.

As soon as a water-skier drops the towing-line, the helmsman of the vessel towing the water-skier shall pull in the
towing line immediately and if the water-skier has dropped the towing line by accident, the said helmsman shall
turn the vessel immediately and take the water-skier in tow again or take him aboard.

Water-skiing shall be permitted in designated areas only in accordance with Proclamation 357 dated 28
Septernber 1972 as published in Official Gazette 3691 dated 6 QOctober 1972.

‘When a skier falls, a red flag measuring a minimum of 300mm x 300 mm shall be held up and kept 'up until the

skier boards the boat or resume skiing.
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Registration and licensing of boats
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Any person intending to operate a boat on the estuary shall apply in writing on the prescribed form to
the Council for a registration and licence for such boat.

Any such application shall be accompanied by the fees, as

determined from time to time by special resolution of the Council, which shall be refundable if the
application is not approved.

A boat in respect of which an application for a licence has been made, shall be submitted/for examina-
tion by an authorised officer of the Council at a date, place and time appointed by the authorised officer
unless such applicant is advised by the authorised officer that such examination is not required.

‘When considering applications for licensing, the Council may distinguish between riparian and non-
riparian owners, boats belonging to land-owners, house-owners or residents, and boats belonging to
non-land-owners, non-house-owners or non-residents, so as to limit the number of boats which may be
licensed.

The Council may approve or refuse to approve such application and may, in approving it, impose such
conditions as to the manner of operation of or repairs or alterations to such boat as it may deem neces-
sary in the interests of safety or to ensure compliance with this by-law.

The Council shall refuse to approve an application if it is satisfied that the operation of such boat will -
(a) be a source of pollution in the estuary or the vicinity of the estuary;

(b) cause a nuisance;

(c) or constitute a danger to persons using it to the public or any section of the public.

The registration of a boat not transferable from any person to another or from any boat to another
except where an owner of a reg_istered boat in terms of this by-law transfers his registration to another
boat belonging to him with the written permission of the Council.

The registration shall specify the name of the person to whom it is issued, the maximum number of per-
sons permitted to be carried in the boat, the type and overall length of the boat, the maximum power of
the engine and the identification number allocated to the boat.

Registration and licensing will solely be at the discretion of the Council and reasons will be given if it
refuses to register or license a boat.

The Council reserves the right to limit the number of registrations issued per person.

Validity of licences and displaying of tokens

1

The licence of a boat expires on the 30th of June every year and is valid for a period of twelve months or

such shorter period as may be determined by the Council.



455
24192
Appendix 3

o Pl %5

L AGOGCON W 1 N E E S T ATE
(2) The licensee of a boat shall forthwith affix the license or cause it to be affixed to such boat in a manner
acceptable to the Council.
Automatic lapsing or cancellation of licences
) A licence shall lapse automatically if a boat has been removed by or on the authority of the Council in

terms of section 14.(4) on account of pollution being caused in the estuary.

) If the Council is of the opinion that a boat no longer qualifies for licensing in terms of this by-law or in
terms of any conditions on which the licence was issued, the licence may be cancelled after notice of
thirty days to that effect has been given to the licensee, at the address on the licence.

Cancellation of licences

¢} The Council may cancel any licence if —

() itis satisfied that the boat in respect of which such licence was issued is no longer safe or
seaworthy, or is a source of pollution in the vicinity of the estuary, or is operated in a manner
which constitutes a nuisance or danger to other boats or to the public or any section of the public;

(b) the boat is transferred, sold or disposed of or if the Council is satisfied that the licensee has ceased
to exercise control over the said boat or to supervise it; or

(c) the licensee has been convicted of an offence relating to the operation or control of 2 boat in terms
of this by-law.

2) If the Council cancels any licences in terms of this by-law, the authorised officer shall forthwith notify
the licensee of such cancellation, at the address on the licence.

Fixing of tariffs, fees and levies

) The Council may by special resolution determine tariffs, fees and levies for the licensing of boats and the
provision of discs and tokens.

2) In fixing tariffs, fees and levies in terms of subsection (1) the Council may distinguish between various
classes of boats making use of the estuary or any facilities, or in respect of their size, method of propul-
sion or use, or may make any other distinctions which, in the opinion of the Council are relevant in fix-
ing such tariffs or fees.

3) Any application for the licensing of a boat or the use of any facilities by any boat shall be accompanied by
the prescribed fees as determined by the Council.

Fouling and pollution of the estuary (1)

No person shall, while he is in the water area —

(a) use indecent, offensive or improper language;

(b) behave in an offensive, improper or disorderly manner;
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(c) stay, bathe or sunbathe in the nude or not properly clothed,
(d) whether on a vessel or not;
(e) wilfully or negligently do anything which will cause an inconvenience to any other person using the
water area, or which may disturb the peace.
(2) No person, except with the permission of the Council and in compliance with the provisions of the Sea-
shore Act, 1935 (Act 21 of 1935), shall allow any sewer pipe or tank to discharge into the estuary or

allow any other waste water from any other source to drain into the estuary.

3) No substance such as petrol, il or any toxic or noxious substance shall be deposited or disposed of in
the estuary.
) No bottles, cans, garbage or refuse of any kind whatsoever shall be thrown into the water or onto abut-

ting land or any facility except in receptacles furnished for that purpose.

&) No person shall by any act or omission, whether directly or indirectly, allow a nuisance or the creation or
continuation of a source of danger, or allow any interference with the convenience or comfort of persons
in the vicinity of the estuary.

(6) Any person fouling or polluting the estuary, any land adjacent thereto or any facility in connection there-
with shall be guilty of an offence.

Powers of authorised officers

(1 Any person who operates an unlicensed boat on the estuary or contravenes any provision of this by-law,
may be ordered by an authorised officer to remove such boat forthwith from the estuary or to cease such
contravention, and non-compliance with such order shall constitute an offence.

2) Any authorised officer shall have the right to board a boat at any time and to inspect it for the purposes
of ensuring compliance with the prbvisions of this by-law.

3) Any person who is authorised in writing by the Council may, in the water area —

(a) investigate and test, any vessel or part thereof or any equipment thereon in order to determine
whether the vessel is suitable for navigation on or in the water and whether any particular provision
of this by-law has been complied with;

(b) call for any information regarding the vessel from the helmsman and may, if the helmsman is unable
to furnish the information, order him to remove the vessel forthwith from the water area until
such time as the request can be complied with;

(c) require the helmsman to furnish his name and address or the name and address of the owner of the
vessel and any other information required for identification purposes;

(d) require any other person in the vessel other than the helmsman, to furnish his name and address as
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well as any other information required for the identification of the helmsman or the owner of the
vessel;
if it appears to him that the helmsman of any vessel, owing to his physical or mental condition,
irrespective of how this originated, is not capable of steering the vessel or in control of it, forbid
the helmsman temporarily from continuing to steer or being in control of the vessel and may make
any arrangements which in his opinion are necessary or advisable for the safe disposal of the vessel;
if it appears to him that the load or number of persons transported in any vessel is more than the
vessel was designed or built to carry or more than can be transported in reasonable safety under
prevailing conditions, forbid the helmsman of such a vessel to proceed until the load or the number
of persons has been reduced in the manner he considers necessary or advisable;
if it appears to him that any vessel or part thereof is unnavigable in or on the water, order the
helmsman to remove the vessel forthwith from the water area until such time the vessel or the part
thereof has been made navigable in or on the water; .
if it appears to him that any of the equipment prescribed by this by-law is not on board the vessel
or in a good working condition or not easily available for immediate use on board, order the
helmsman to remove the vessel forthwith from the water area until such time as all the provisions
of this by-law regarding equipment have been complied with;
remove any fishing rod or line that has been left unattended, from the river, if, in his opinion, the
rod or line constitutes a threat to the safety of others.

No person shall obstruct or interfere with any authorised officer whilst the latter is engaged in the

execution of his duties, and

no person shall refuse to furnish his/her correct name and address when requested to do so by an

authorised officer.

Delegation of power

13. The Council may delegate and/or transfer any powers conferred on it under this by-law, with the excep-

tion of the power to levy or determine fees, to any person or persons or organisation, and such person

or persons or organisation shall, after such delegation or transfer, have the same power as the Council

would have had in terms of the provisions of this by-law.

Removal of boats from the estuary

4. (1)

If the owner of an unlicensed boat fails to remove such boat from the estuary after having been

requested to do so by the Coundil or any authorised officer, the Council may remove such boat

forthwith.
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(@) In the event of the Council cancelling any licence, or if any licence expires or lapses in terms of
this by-law, the owner of the boat, the licence of which has expired or lapsed or has been can-
celled, shall immediately remove such boat from the estuary.

(b) 1f the owner of a boat, the licence of which has expired or lapsed or has been cancelled fails to
remove such boat from the estuary within thirty days after such licence has expired or lapsed or
after notification to him of the said cancellation, he shall be guilty of an offence and the Council
may remove such boat forthwith.

Any boat in or on the estuary for which the fees as prescribed by the Council are in arrears for more

than thirty days, may be removed from the estuary by the Council after written notice of the Council’s

intention has been given to the owner or licensee.

If, in the opinion of the Council, any boat constitutes a danger in the estuary or causes pollution by the

discharge of petrol or oil, such boat may be removed forthwith by the Council.

Where the Council is entitled to remove a boat, an'authorised officer may make any arrangements

considered necessary by him to ensure the removal of such boat, and the Council may recover the cost of

such removal from the owner.

If boats removed from the estuary in terms of the provisions of subsections (1), (2)(b) or (4) are not

claimed within ninety days after such removal, or in the case of boats referred to in subsection (3), with-

in ninety days after the said written notice has been given and all fees in arrears have been paid, the

Council may confiscate such boat or boats by court order to claim fees in arrears.

Exception from liability in respect of injury and/or damage

) The Council shall not be liable for any injury which is sustained by any person using the estuary or any

facility, or for damage to any property thereon, whatever the cause may be.

2) (a) The Council as a whole, individual councillors, any person or independent contractor in the serv-
ice of the Council or any authorised officer shall not, except in the event of any wilful act or omis-
sion on the part of the Council or the said persons, be liable for any loss or damage to property
which is caused by or arises out of or in connection with anything which is done or performed in
good faith in the exercise or performance of a power or duty conferred or imposed in terms of
this by-law. '

(b) If any question arises as to the good faith of any such person, his good faith shall be presumed
unless the contrary is proved.

General Z
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(@)
(b) keep or use any house boat;
(©
(d) hold any fishing competition, or

(e) hold any race, meeting or regatta.

(2) When the Council grants its authority in terms of subsection (1), the Council may set the conditions
which it sees fit in the
circumstances in any particular case, to ensure the safety of the public,
A3) No person is allowed:
(2) to fish from any bridge;
(b) to scuba dive, spearfish or use fish nets other than a landing net or casting net in the estuary with-
out a permit, or
(¢) to catch fish without a licence.
4) The following is prohibited;
(3) any form of organised power boat race on the water area of the estuary, and
(b) hovercraft, jet-driven craft (jetski’s) and seaplanes are specifically excluded from using any part
of the water area of the Botriver estuary,
Penalty
17. Any person who contravenes any of the provisions of this by-law or refuses to comply with any order
lawfully given there under by the local authority shall be guilty of an offence and liable upon conviction
to a penalty as prescribed in section 215 (3) of the Divisional Councils Ordinance, 1976 (Ordinance 18
of 1976).
Waiver of by-law
18. The Council may, if it deems it desirable to do so, waive compliance with any provision of this by-law, or

permit deviations, exceptions and exemptions in respect of any provisions of this by-law, subject to such

conditions as it may deem fit,

PN. 481/1996 15 November 1996

Signed by the Purchaser on the — — dayof -

11
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From: penny.sireeter@benguelacove.co.za #
Subject: Re: Portions 210 & 220 of Farm 575, Benguela Cove (Consent Use, Determine Admin Penalty) // questions by \1. sl
Diessner Family Trust 246
Date: 25 April 2023 at 20:03
To: Martin Diessner martin.diessner@gmail.com, BC SA HOA hoa@benguelacove.co.za, hoaaccounts@benguelacove.co.za
Cc: Martin Diessner martin.diessner@me.com

Dear Martin, please find answers 1o your questions below.  Please note that the notice was submitted late 1o owners and an
exiension 1o the time limit will be circulated shortly. | hope you don't mind but | would like to circulate your questions, which |
feel address some of the questions from members via the whatsapp group, please confirm this is ok with you?

On 4/24/23, 9:54 PM, "Martin Diessner" <martin.diessner@gmail.com> wrote:

Dear Trustees,

We confirm the receipt of the below notice. Somehow the email ended up in junk folder, afthough we normally receive emails
from the HOA without any issues. When you respond pis include <martin.diessner@me.com> which permits all incoming mail
without any filter.

Before we consider responding to the application, can you please address the following items:

1) Please provide us with & copy of the title deed(s) relating to portion 210 and 220 of Benguela Cove. It appears that thig is
T77627/2017 in Annex C, however, Annex C is not included in the application.
The application being shared with the interested and afected parties have some information redacted due to the Protection of
Personal Information act (POP)). These inciude the power of attomey and titie deeds, but it is however still avallable at the
municipality for inspsction as indicated in the advertisement that was sent to the interested and affected parties.

2) Please provide us with a copy of the Annex A - power and resolution which is not included in the application.

See comment above.

3) Can you please elaborate why the HOA and not BCI has submitted this application to Overstrand Municipality? (Please
confirm that BCI and not the HOA is the owner and operator of the pontoon boat)? -

The properties from which the Lady Bonnie is operated are owned by the HOA and therefore the power of attomey from the HOA
was required for the submission of the application. Benguela Cove investments is the owner and operetor of the pontoon boat.

4) Why is the consent use application necessary? if consent use is required in the future, then why is the pontoon boat
operating now? Seems just contradictory.

The consent use is required to continue the operations of the Lady Bonnie as the operation is regarded as a recreational facility
for which epproval of a consent use for a tourist facility is required. The operations of the pontoon boat were discussed with
Cape Nature and the Overstrand Municipality and their firial comment on the consent required. A number of years have passed
without any feedback forthcoming. Only recently the Overstrand Municipality indicated that the approval of a consent use for a
tourism facility is required.

it is not currently being charged for and a price has not yet been determined.

8) Are and/or will any income of the tour operating business be shared with the HOA and/or any property owners of the
Benguela Cove estate?

No this forms part of the activities of Benguela Cove Investments, the owner and operator of the commercial area and farm.

9) | am not on the HOA WhatsApp group and my wife does not recall having seen any survey amongst HOA members if the
majority of the property owners support such an application, in particular property owners adjacent to the effected erven 210 and
2207 Can you please advise if any property owners have been consulted prior to this application by the HOA and if yes provide
more background?

No consultation with these owners has taken place.
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10) Who is paying for the application, BCI or the HOA?
The cost of the application is being carried by BCI.

11) The application of consent use as tourist facility is rather wile (see application page 4 - shooting range, gift shop, cafes,
etc). How is the HOA managing the risk that, if the application was to be approved, the consent use as tourist facility of the
effected erven is not abused beyond the desired commercial boat operating facikty? From the outset it appears that once the
consent use is approved, anything that falls within the approved extension will be permitied?

The application has been submitied for a tourism facillty and although the definition may be broad, it is indicated In the circulated
advertisement and application document that the application only applies 1o the Pontoon Boat. No other tourism facility is
included in the appiication.

Once we receive the above information, we will be able to determine if we need to comment/object to the application or not.

Many thanks
Martin Diessner

On Behalf of The Diessner Family Trust
Benguela Cove 246

On 12 Apr 2023, at 15:03, hoa@benguelacove.co.za wrote:
Dear Homeowners

Please find self — explanatory note for your attention.
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Developers report

We have seen an increase in building activity and plot resales to individuals who obviously intend to
construct houses. BCl is also finalizing details to construct another four houses. Plot prices have now
made an amazing recovery. Benguela Cove as well as being a great place to live is a great investment.

Benguela Cove Wines will shortly be available throughout South Africa via a respected retailer. Large
volumes are being sold across the giobe. We have again won numerous awards including 5 Star Platters.

BCl is working on a plan for an extension to the Cellar and the Agriculture Centre area surely a
testament to our wines and our wine maker Johann Fourie.

anEpplicationiasy ' ,
All focal authormes are aware of operatlons but ¢ "J-M"‘ 3

itisnoIsustEinablezohavetunningder fre@ This has been running successfully for a number of years
and your support for the application will be appreciated. The transport methodology will not change, all

guests are escorted to the pontoon.  The boat is correctly licenced.

Benguela Cove Is now very much on the map and the Estate is gradually maturing and a great place to
live.

Benguela Cove Investments

HickRea

April 2023

BENGUELA COVE HOME OWNERS ASSOCIATION
Benguela Cove Lagoon Wine Estate » PO Box 327, Beliville 7535 ¢ Walker Bay » Western Cape ¢ South Africa
Tel: +27 (0)21 944 1041 » Fax; 0860 967 524 = info@benguelacove.co.za ¢ www.benguelacove.co.za
Trustees: PM Streeter OBE » NW Rea * SE Kent = J Pieterse
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16/05/2023, 20:26 Pontoon Cruise | Attractions | Benguela Cove

Attention: From 30 April, Benguela Adventure will be tempotarily closed for the winter Once theAgpgansdlx 6
thawing, we'll be sure to open our doors again.

BUY WINE BOOK A TABLE BOOK A VILLA

WINE DINE VISITUS EVENTS

ACCOMMODATION ABOUT CONTACT

The pontoon boat cruise is complimentary for two people when you buy any case of wine - 6 bottles
or more at Benguela Cove.

Pontoon cruise available Wednesday to Sunday - weather permitting, 10:00 | 12:00 | 14:00 | 16:00

Booking essential: 087 357 0637 | info@benguelacove.co.za

A perfect way to experience our nautical property is by taking a cruise on our pontoon. Climb aboard the
Lady Bonnie and enjoy a scenic trip across the lagoon. Arrive an hour before the departure time to stock
up on refreshments.

CONTACT OPENING TIMES QUICK LHINKS
D ETA E LS Powered by Dineplan

Open Every Day % Book Now ¥°

https://www.benguelacove.co za/boat-attractions 2/3
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SUbject: Fwd: Thank you for your reservation
Date: 28 April 2023 at 14:50

Sent from my iPhone
Begin forwarded message:

From: Benguela Cove <info@benguelacove.co.za>
Date: 27 April 2023 at 17:00:15 GMT+2

Subject: Thank you for your reservation

LAGOON;;WINE ESTATE

Reservation Confirmation
' Hellc e

Thank you for your reservation. We look forward to seeing you on
Apr 29, 2023.

Below you will find information about your reservation.

All Aboard the Lady Bonnie - we can't wait to set sail with you.

Join us for a relaxed boat trip on the Lady Bonnie pontoon across the
moody lagoon, as you take in the natural biosphere of our nautical
estate and the surrounding mountains, vineyards and nature reserve.

\

¢

l-.
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o« WHAT TO WEAR: It can get windy and chilly on the water
depending on the season and weather, so bring a jacket or
windbreaker just in case. Sunblock and a hat are
recommended for hot days. In the summer months we often
are able to moor at the sandbar opposite the estate so if you
want to feel the sand between your toes then we recommend
you wear flipflops.

o WHAT YOU'LL SEE: Azure waters, birds, possibly the free-
roaming wild horses and if you are lucky in season, whales.

» WHAT'S ON AT THE ESTATE: there is so much to see and do
for guests of all ages at Benguela Cove.

« BEFORE YOUR CRUISE: Buy your wine (at cellar door prices)
for the trip from the Tasting Room, nothing beats sipping on a
cool glass of Chardonnay whilst on board.

Pontoon cruise available Wednesday to Sunday 10:00 | 12:00 |
14:00 | 16:00 *Weather permitting.

*Contact our frienly team for information 087 357
0637 | info@benguelacove.co.za

Pontoon Cruise
Reservation #2666

& Apr 29, 2023 at 12:00 pm
2, 13 guests for Ms EINESwek X R250.00

© Benguela Cove
Hermanus

7200

South Africa

View Reservation —

Add to your calendar
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aid by R3,250.00

Please do not hesitate to give us a call at 087 357 0637 or send an
email to info@benguelacove.co.za if you have any questions at all.

Thanks,

Benguela Cove

Benguela Cove
R43 Bot River Lagoon, Hermanus, , 7200, South Africa
087 357 0637

© Benguela Cove 2023



467

LAGOONE;WINE ESTATE

Proforma Tax Invoice
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Appendix 8

Benguela Cove Lagoon Wine Estate,R43,Hermanus,7200 TRCSBNV290423
P.0.Box 327, Bellville, 7535.
VAT No: 4190187668
Customer K Ref: Pontoon Cruise
Vat no:
Address e ————— Date 29-Apr-23
Address Campsbay Zip 8005 Acc no
Purchase order no:
aty | Description Unit Price inc} Total
13  |Pontoon Cruise 250,00 3 250,00
Banking Detalils: Total Exd 2 826,09
Absa Bank, Acc No: 4074545850, Branch Code: 421109 VAT 15% . 423,91
Please use your invoice number as reference. Total Inc -3 250,00




468

BifdLife QD)
B o R AN e

BirdLife South Africa is o partner of Birdife Intemational, a global partnership of nature conservation organisatio e

Member of IUCN {Intemational Union for Conservation of Nature).
Reg No: 001 - 298 NPO -VP _ A -Thw.b
(K oliv \er)

PBO Exemption No; 930004518
28 May 2023

To: Overstrand Municipality

Via email: lorette @overstrand.gov.za
Dear Sir/ Madam

Re. Application for consent use and determination of an administrative penalty for
portions 210 and 220 (portions of portion 80) of Farm Afdaks Rivier No. 575, Caledon
Division: WRAP Project Office on behalf of Benguela Homeowners’ Association.

BirdLife South Africa is grateful for the opportunity to comment on the above stated consent
use application; however, found the application to be somewhat unclear with respect to its

scope and intent.

BirdLife South Africa asks for confirmation that the consent use application applies to the
current use of both the pontoon boat (the Lady Bonnie) and existing structures, and for
more detail thereof. It is unclear as to whether the application is seeking to develop
additional tourism and/ or recreational facilities, or engage in other related activities, as

defined through OMLUS.

Similarly, BirdLife South Africa requires corroboration that there is/ will be no increase to the
development footprint associated with this consent use application, particularly in portion
220 (the beach area).

Photographic evidence provided by local community members shows that there is clearing
of natural vegetation underway on portion 220, including, potentially, the removal of
milkwoods Sideroxylon inerme, a Protected Tree®. The presence of a digger on the beach is
also indicative of potential soil movement of more than 5m3, and there is evidence of
extensive vehicle tracks and other disturbance. Given the timing, this has raised questions
with respect to the scope and intent of this consent use application.

BirdLife South Africa would also appreciate greater clarification on the permissible activities
specific to the pontoon itself (when on the water), as well as the proposed route. The Bot
River estuary is a Ramsar site, a wetland of intematlonal importance, and is ranked 8" in the
country for its conservation importance. It is also a highly dynamic system, changeable in
condition and consequently, its supported biodiversity, including its bird life. The route and
activities of the pontoon require further detail and explanation to ensure the conservation
and protection of this important system throughout, and BirdLife South Africa would be

witling to engage on this further.

! it is illegal to damage, move, or destroy Protected Trees

FAEENSTPEN'S 210 €220

30 MAY 223

isdell Houss, 17 Hume Road = L
Dunkeld Wes!, Gouleng 2196 R
PO Box: Frivate Bag X186, Pinegowrie » oy ! l“ ‘&r 5-1\5
2123, South Alrico BirdLife | vowno iﬂml""’ AN NO
Teb: +27 {0j11 789 1122 IntEeneedn | mErnescpeeps .
Fox: +27 {0} 1) 789 5188 ~
Emait infoZbirgtlife 0rg.20 Getlle
www.birdlife.g.20

Honorary Pokrons: Mrs Gaynor Rupert. Dr Precious Molol. Mr Mork CO LLABORATOR No'

IFo23235
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BirdLife
SOUTH AFRICA
Giving Conservation Wings =

BirdLife South Africa is o pariner of BirdLife Intemational, a global partnership of nature conservation organisations.
Member of IUCN (International Union for Conservation of Nature).
Reg No: 001 - 298 NPO
PBO Exemption No: 930004518

We await further clarification on the above. Please do get in touch if you have any questions
or need any information in the interim.

Kind Regards,

Dr Giselle Mﬁrison

Western Cape Estuaries Conservation Project Manager
BirdLife South Africa

Email. Giselle.murison@birdlife.org.za
Mobile: +27 (0) 71 603 3845

tsdell House, 17 Hume Rocd
Dunkeld Wesl, Gauleng 2196 )

PO Box: Private Bag X1 6. Pinegowiie oy o
2123. Soutn Africa Birdlfe | cwever Lo @
Tel: +27 {0j11 789 1122 JNTLRnaTIONM | mEbi-dpeoyls #

Fax: +27 {0)11 789 5188
Email; info@:bidliife.org.z0
woww birdlife org.2o

Honorary Patrons: Mrs Goynol Ruper. Dr Precious Molol-# Mr Mok rth

38043
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The Diessner Family Trust

246 Benguela Cove

Office of the Director: Infrastructure & Planning, Town Planning
S Mueller, Director Infrastructure and Planning
Via email to: loretta@overstrand.gov.za SCAN NO. v
Benguela Cove Home Owners’ Association Fomn S1S
. COLLABORATOR NO. -
Via email: hoa@benguelacove.co.za \%(OZL{_ e J
29 May 2023

To whom it may concern:

Re: PORTIONS 210 AND 220 (PORTIONS OF PORTION 80) OF FARM AFDAKS RIVIER NO.
575, CALEDON DIVISION: APPLICATION FOR CONSENTUSE AND DETERMINATION OF AN

ADMINISTRATIVE PENALTY: WRAP PROJECT OFFICE ON BEHALF OF BENGUELA COVE
HOMEOWNER'S ASSOCIATION (“Application”)

1. This letter contains written comments made in accordance with the provisions of Sections
51 and 52 of the Overstrand Municipality Amendment By Law on Municipal Land Use

Planning in response to the above mentioned application.

2. My name is Martin Diessner, and | am a trustee of the Diessner Family Trust residing at
246 Benguela Cove, Botrivier Lagoon, R43, Hermanus. Our family trust is the owner of the
consolidated erf 246 {with the underlying erven 171 and 172) and | am authorised to act

on behalf of our trust as can be seen from attached Appendix 1.

79 MAY 2003
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. Our trust pays levies to the Benguela Cove Home Owners Association (“HOA”) and we are

a member of the HOA by virtue of its Constitution (“Constitution”). | attach a number of

relevant pages from the Constitution as Appendix 2 (latest version from April 2018).

3.1.  According to the HOA’s Constitution paragraph 2.4.4, portion 210 and 220 (as
referred to in the Applicafion) are part of the land transferred to the HOA by the

developer and that is also known as “the common property”.

. The HOA’s Constitution contains annexure (E) which is the BY-LAW RELATING TO THE

CONTROL ANDOISE OF THE BOT RIVIER ESTUARY [Government Gazette NO. 5093, P.N.
+80/1996 dated 15th November 1996}, in short “Estuary Regulation” which is attached as

Appendix 3.

. After having received the Application, we contacted Mrs Penny Streeter OBE (“Streeter”)

- who is the sole shareholder of the developer’s company Benguela Cove Investments Pty
Ltd (“BCI”) as well as the Chair Person and trustee of the HOA - in order to get more clarity
on the Application. Streeter responded to our questions which are marked up and

attached as Appendix 4.

. The HOA held its annual AGM on 29 April 2023, and | attach a marked up copy of the

developer’s report as Appendix 5. The report was presented by Mr Nick Rea (“Rea”) who

is a director of BCI as well as a trustee of the HOA.

. The title deed T77627 of Portion 210 and 220 both contain the following title deed

condition:

7.1 “The owner and his successors in title will be members of the Benguela Cove Homo
Owners association established in terms of Section 29(1) of the Ordinance 15 of
1985, and shall at all times be subject to the constitution thereof...” (my

empbhasis in bold).

40[4%
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7.2. Due to the title deed being rather long (84 pages) | do not attach it but can make

it available if required.

8. We object to the Application for the following reasons:

8.1. Section 30 of the HOA’s Constitution (“Constitution”) expressly prescribes the
| dealings with the common property, which portion 210 and 220 fall under as
explained in paragraph 3.1 above. Subsection 30.2.3 clearly states that, and |

quote “Neither the whole nor any portion of the common property shall be
subjected to any rights, whether registered in the Deeds registry or not, of use,
occupation or servitude, save those enjoyed by the Members of the Association in

terms hereof...” (my emphasise in bold).

8.1.1. The title deed of Portion 210 and 220 makes it clear that the HOA (via its

trustees) is bound to be adhere to the Constitution.

8.1.2. The Constitution paragraph 2.4.4 considers Portion 210 and 220 as part of

the common property.

8.1.3. The Constitution clause 30.2.3 prevents that the common is subjected to a

consent use, unless it is enjoyed by all Members of the HOA.
8.1.4, Streeter, in her email dated 25 April 2023 (Appendix 4), clearly indicates in
her answer to my question 5 that the consent use as a tourist facility, if
approved, will only benefit the owner of the pontoon boat which is the
developer BCl, and is not a consent use that will be enjoyable by all

members of the HOA.

8.1.5. Therefore, in terms of the Constitution 30.2.3, the consent use must be

denied by Overstrand as it would otherwise considered to be a direct breach

of the HOA’s Constitution.
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8.1.6. if BC! or any other member of the HOA would like to apply for a consent use
in relation to any of the Portions falling under the Common Property, said
members must assure that the consent use is to be enjoyed by all members
of the HOA. However, it is questionable to permit every member of the HOA
to run a commercial tourism boat operation from the HOA’s jetty, or any
other commercial tourist operation. One can only imagine what happens to
the estate if some 120 members all start their own commercial tourist

operation on those Portions, if permitted.

8.1.7. Alternatively, said members must propose a special resolution to amend the
HOA’s Constitution in accordance with the provisions of its section 20.7.
Clearly, the Applicant has not exhausted its remedy to provide for an

application that is not in violation of the HOA’s Constitution, and therefore

the Application must be rejected.

8.2. The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section
General 1(a) that and | quote “No person shall in the water area, without the prior
written consent of the Council — (a) offer for reward or profit any show or
entertainment or conduct any business or trade; (c) keep or use any vessel for the

transport of passengers or goods for payment or reward.”

8.2.1. Streeter and Rea, both directors of BC! - which is the actual operator of the

pontoon boat - stated that BCl does not charge passengers for the transport

on their vessel.

8.2.2. Streeter did so in her email dated 25 April 2023 (Appendix 4) by answering
question 7, and | quote her confirming: “The pontoon boat is not currently

being charged for and a price has not yet been determined.”

8.2.3. Rea did so in his developer report (Appendix 5) as presented at the 29 April
2023 AGM of the HOA. He states and | quote: “An application has been
made and paid by BCl for the operating of Lady Bonnie (the pontoon) for a
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fee. All local authorities are aware of operations but we have decided to

formalize this in order to charge; as it is not sustainable to have it running

for free.”

8.2.4. - Everyone homeowner in the estate is aware of the fact that the developer

BCl is in fact running a paid commercial operation with the pontoon boat.

BCl's website at https://www.benguelacove.co.za/boat-attractions

(Appendix 6) even advertises the pontoon cruises which operate 4x daily

and are complimentary for two people when buying a case of wine with 6

bottles.

8.2.5. We know of plenty of people that booked the pontoon cruise and directly
paid for the transport of passengers on the pontoon boat. For example, |
attach Appendix 7 which is a booking confirmation for 13 passengers each
charged R250 with a total of R3,250.

8.2.6. Appendix 8 related to an invoice raised by developer BCl, the operator of
the pontoon boat, to the customer. Please note that for reason of privacy |

have redacted the customer’s contact details.

8.2.7. How come that both Streeter and Rea state that the pontoon boat operates
free of charge, however, customers are being charged a fee which is in

violation of the law?

8.2.8. According to the Application, the pontoon boat is licensed to
accommodate up to 12 passengers. The above mentioned booking clearly
states 13 passengers, which shows that BCl is not only dishonest about
their fee but also violating the permitted number of passengers which is in
violation of the Overstrand Bylaw (Appendix 3) which states that “no
person shall operate a boat on the estuary if it has more persons or a
bigger load on board than the vessel was designed or built to carry or

stated on the license.”
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8.3. Lastly, the Application is misleading. Nowhere does it state that BCl is the operator of
the pontoon boat. The Application attempts to create the impression that the HOA
and all of its members consent to the Application. However, as per Streeter’s email
confirmation (Appendix 4), no members of the HOA have been consulted. Simply put:
The developer (and operator of the pontoon boat) controls the majority of the HOA’s
trustee board and have put this Application forward on behalf of the HOA, without

the consent of the majority’s members.

8.3.1. Streeter and Rea, in their capacity as trustees, have undersigned the trustee

resolution and power of attorney that are part of the Application.

8.3.2. The HOA’s Constitution section 9 prevents the trustees (ie Streeter and Rea)
to act in contravention of the Constitution. | quote section 9.5 which states

“the Trustees may make regulations and rules not inconsistent with this

Constitution...” (bold my emphasis)

8.3.3. Both Streeter and Rea (and the other trustees) have, in my opinion, violated
the powers that the Constitution provides to them as trustees as the

Application is unlawful and contravenes the Constitution clause 30.

9. In closing, | re-iterate that we appeal to the Overstrand Municipality to reject this

Application altogether:

9.1. The operator BCl violates the Constitution and the By-Law, and for that reason

the operation of the pontoon boat should be stopped.

9.2. The HOA trustees violate the Constitution and abuse their powers by acting in

contravention of the Constitution Section 30.

9.3. The members of the HOA are prejudiced as they do not benefit from the pontoon

boat operation. The HOA has no staff operating the pontoon boat and the whole
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notion about the “livelihoods of employees (crew) at stake” is out of context and
has nothing to do with the HOA, but with the developer. No member of the HOA

has been consulted by BCI or the HOA’s trustees prior to this application.

9.4.  The developer BCl has alternative means to operate a tour boat if they seek to do

so, i.e. by amending the Constitution via a special resolution, or choosing an

alternative means of marketing the estate.

9.5. Streeter and Rea, in their capacity as trustees and representing the developer

have been untruthful with regards to the charging of a fee whilst unlawfully

operating the pontoon boat.

9.6. With regards to waving the administrative penalty, | believe that the By-Law and
the Estuary Regulation is clear: “Any person who contravenes any of the provisions
of this by-law or refuses to comply with any order lawfully given there under by
the local authority shall be guilty of an offence and liable upon conviction to a
penalty as prescribed in section 215 (3) of the Divisional Councils Ordinance, 1976
(Ordinance 18 of 1976).” Therefore, we appeal to Overstrand to act in accordance

with the law and reject the Applicants request to waive the determination of an

administrative penality.

10. Please confirm the receipt of our letter.

On behalf of The Diessner Family Trust
(246 Benguela Cove)
Email:

Phone:
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THE DIESSNER FAMILY TRUST - IT021192/2014

RESOLUTION OF THE TRUSTEES PASSED ON 1 NOVEMBER 2014

The trustees resolve that:

Either Robyn or Martin Diessner may represent the trust in all matters relating to the ownership of
the Trust's property at Benguela Cove Wine Estate, specifically including but not limited to
attending meetings of the Estate, voting at such meetings, signing resolutions such as may be
required.

oy

MARTIN DIESSNER

h——i"_"'l Y

ROBYN JOAN DIESSNER

TR

MARTIN EDMONDS LUYT
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BENGUELA COVE

HOME OWNERS’ ASSOCIATION

CONSTITUTION
UPDATED 20™ APRIL 2018
CONTENTS
{, NAMIE
2. DERNITIONS
3. OBJECT AND PLIRPOSE
4. MEMBERSHIP
3. CESSATION OF MEMBERSHIP
6. TRUSTEE COMMITTEE
7. REMOVAL AND RC)T.\:[‘I(.?N OF TRUSTEE MEMBERS
. OFFICE OF TRUSTEES
9. FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE
10.  OBLIGATION TO BUILD!
11 PROCEEDINGS OF THE TRUSTEYE COMMITTEE

12. GENERAL MEETINGS OF THE ASSOCIATION

13 NOTICE OF MEETING
14. SERVICE OF NOTICES

15. VENUE OF MEETINGS

1o, QUORUM

17. AGENDA AT MEETINGS

i3, PROCEDURE AT GENERAL MUETINGS
19. PROXIES

20. VOTING

2t FINANCIAL YEAR END

10 JAN 200

Yot April 2008, Mactm Diessner, 20 E88HIT-Special-Ry Autionetio-Nesw - Dbligation-ro -fruitd-al 6 MUNICIPALYTY
- TOWN PLANNING

DEP.
| P 0 BOX 20, HERMM‘IUS 7200
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22, ACCOUNTS

23. ALIDIY

24 INDENMNTTY

25, PRIVILEGE IN RESPECT OF DEFAMATION

26. BREACH

27, WATER

2. RATES AND TAXNES

29, TRANSFER OF THE COMMON PROPERTY

30. DEALINGS WITH THE COMMON PROPERTY

31, NGO SUBDIVISION AND NOT MORE THAN ONE IWELLING
32. BUILDING STANDARD RULES AND AESTHETIC APPROVAL!
33, SECURITY AND BUILDING DEPOSITS!

3+, CONDUCT RULES

ANNEXURES:
() By-lass relating to the control and use of the Bot River Estuary
(A)  AGRICULTURAL BENEFITS AGREEMENT

(By SERVICES AND MAINTENANCE
(C)  CONSTRUCTION ENVIROMENTAL MANAGEMENT PLAN

(D)  URBAN AND ARCHITECTURAL DESIGN CONTROLS MANUAL ve Rk T

1£)  BY-LAWS RELATING TO THE CONTROL AND LISE OF THE BO'T RIVIER ESTUARY

{Government Gazette NO. 5093, PN, 48071996 dated the 15th November 1996]

(M BUILDER'S CONEOF CONDUCT
1. NAME
The name of the Association is: “Benguela Cove Home Owners Association”

7 DEFINITIONS

2.1 The headnotes to the paragraphs in this constitution are inserted lor reference purposes oolyand shall

not affect the interpretation af any of the provisions w which they relate.

10 3AN 2018

S uih April JOU8, Aartin Dicsauwer, INSH0T-SpecialRestduton - H-Hor :\l-I:I-\'alIu'l‘i('-.’»ppl‘maln'\nnn‘

F07th Apnl 2008, Marnn Dtesawr, 2008040 7-Special-Resnfutions §3-Depustts

LOTEh Apel X008 Marcin Diesser, ZlH.‘U-I»U7-SpuiAl—R._-,..Imiul\-l|-i\'l"-""l'-'“'i.‘i"'g"id““"“;. o~ : : WW‘N‘!C‘?MA! Y

1]
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Words importing the singutar shall include the plural and vice versa

Words importing the masculine shall include the feminine,

Unless the context clearly indicates a coatrary intention, the lollowing words and expressions shall bear

the following meanings:

240 “the Deweloper™ shall mean Benguela Cove Iwvestments  (Pty) Ltd, Registradon No.
2002/004722/07, Ambition House, 107 Voortrekker Road, Bellville, Cape Town, 7535

2.4.2 "the development” or "the estate” shall mean the laiid together with all improverments and
services thereon,

243 “erf shall mean a portion of private {and owned by the Member within the development which

shall have been allocated a cadagtral pumber by the surveyor general upon approval of the

general plan,

2,44 “the common propesty” shall mean the land transferred to the J1.0.A, which shalt include
Frven 222 to 227 inclusive, which is designal‘ed as Private Roads, Frven 205 10 211 and Erven
214 1o 220 inclusive, which is designated as Private Qpen Spaces, Lrf 221 which is designated as
the Nature Reserve and Erf 212 which is designated as the Grazing Area, but shall exclude Erven
231 and 232, which is dcsignated as the :\gricultural Enterprise which shall be retained by the
Developer (or the cultivation of vines, olives and lavender fields, Logcthcr with all the residential
erven, the hotel, being Erl 228 and the comimercial component, being Ervf 229 within the

development and all the dams, being Erf213.

"The Agricultural Enterprise” shall mecan the Vineyards, the Olive trees and the Lavender

~
*
)

Fields and dams. Sitwated on Erven 231, 232 and 21 3.

24,6 "The Commercial Component shall mean Eef 229 which includes the Public Arcea, being the
Winery, Restaurant, Farm Stall, the Chapel and the Conference Facilities, but the Members
shall have certain vights over these fecilities as governed by the Agricultural Benelits
A grecment,

247 "the general plan” shall mean the general plan velating 1o the land as appru'\'ed by the surveyor
generaly

2.4.8  “the association” shall mean the Benguela Cave Lagoon Home Owners Association;

249 “the Act” shall mean the Companies Avt No, 61 of 1973,

2.4.10 "occupant” shall mean any person lawtully occupying an erf by virtue of his relationship to or
with a Manber of the Association,

24,11 UADRC™ means the Urban and Architectural Design Review Committee.

10 JaN 201

b
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the case may he, but save as atoresaid, shall not be entided ro any vther remuneration fees or salary in
respect of the pecformance of such duties.

§.7  The duration of the Trustees’ appointment shall not be less than two years,
9. FUNCTIONS & POWERS OF THE TRUSTEE COMMITTEE

9.1 Subject to the express provisions of this constitution, the Trustee Committee shall manage and control

the business and affairs of the Association, shall have full powers in the management and direction of
such business and affairs and, save as may be expressly provided in this constitution, may exercise all
such powers of the Association, and do all such acts on behalf of the Association as may be exercised
and done by the Association, and as are not either by virtue of the provisions of the Companies Act, or
by this constitution required to be exercised or done by the Association in general meeting, subject
nevertheless to any regulations as may be prescribed by the Association in general meeting from time to
time, provided that no regulation made by the Association in general rheeting shall invalidate any prior
act of the Trustee Committee which would have been valid if such regulation had not been made, which

aforementioned powers shall not include the Agricultrual Enterprise whatsoever.

9.2 The Trustee Committee shall have the right to vary, cancel or modify any of its decisions and

resolutions from time to ime.

9.3 The Trustee Comnmittee shall have the right to co-opt onto the Trustee Committee any person or

persons chosen by it. A co-opted Trustee shall enjoy all the rights and be subject to all the obligations of

the Trustees.

9.4 The Trustee Committee may, should it so decide, investigate any suspected or alleged breach by any

Meémber or Trustee, in such reasonable manner as it shall decide from time to time.

9.5 The Trustees may make repulations and rules ot inconsistent with this Constitution or any regulations

or rules prescribed by the Association in general meeting:

9.5.1  as to the settlement of disputes, generally;

9.5.2  for the furtherance and promotion of any of the objects of the Association;
9.5.3  for the better management of the affairs of the Association;

9.5.4 for the advancement of the interests of Members;

9.5.5  for the regulation and control of the conduct of Members and occupants while in the estate,
whether on erven or on the common property (excluding the Agricultural Enterprise which

vests with the Developer);

ERSTRAND MUNICIPALITY | 4
ggARI’MENT:TOWN PLANNING JAN 2019
P O BOX 20, HERMANUS , 77200
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9.5.6  governing the manner and methods of the use of the common property by or on behalf of the

Members of the Association or any occupant;

9.5.7 for the conduct of Trustee Committee meetings and general meetings;

9,5.8 to assist it in administering and governing its activities generally; and shall be entitled to
cancel, vary or modify any of the same from time to time, Further to monitor and report on

the services and maintenance provided by the Developer in terms of the Services and

Maintenance Agreement which has been entrenched and is annexed hereto marked Annexure

1] b" L
9.6 For the purpose of transacting its business as provided herein, the Trustee Committee shall be entitled
to open and operate 2 banking account in the name of thie Association at a registered banking

institution.

10. OTHER PROFESSIONAL OFFICERS (*existing clause*)

Save as specifically provided otherwise in this constitution, the Trustee Commitice shall at all vimes have the rights to
engage on behalll of the Association, the services of Accountants, Auditors, Attorneys, Advocares, Architects,
Engincers, any other prolessional person or firm and/or any other employee/s whatsoever, for any reasuns deemed

necessary by the Trustee Commitier and on such terms as the Trustee Commitiee shall decide,

10. OBLIGATION TO BUILD’ (*new clause added*)

10,1 The Member acknowledges that the erection of a dwelling and the establishment and landscaping of a

garden on every erf shail:

10.1.1 in the case of a sale concluded as between the Developer and the first purchaser of an erf,
commence within 24 (twenty fourj months of the date of registration of transter of the erfinto

the name of the said firse purchaser and shall be completed within 36 (thirty six) months

thereafter; or

10.1.2 in the case of a sale concluded between a Member other than the Developer, and a bona fide
purchaser of an erf, commence within 12 (twelve) months of the date of registration of

wrangfer of the =l into the name of the said bona fide purchaser and shall be completed within

0%l April 2008, Martin Divzsnee, 200 SOMT-Spyvcial-R exednstionatin-NuewsUbligationero-build schanse, This wew chanse 10 wis adiled after SR swas approved.
Rit4 3 il wonld have -h:ngw! p:-mgr.nph Y and combingd it with the ald < exising parageaphy 1U) was ot
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19.2 The instrument appointing a proxy and the Power of Attorney or other authority (f any) under which i
is sigm‘rl. or a certified copy thereot shall be (I('p()situd at the office a1 any tme before the time
appointed for the commencement of the meeting, or adjourned meeting, at which the person named in
the instrument fs proposed to vore. No instrument appuinting a proxy, shall be valid after the
expiration of 12 (twelve) months from the date of irs execution.

19.3 A vote given in accordance with the terms of an instrument of proxy shall be valid notwithstanding the
previous death of the principal or revocation of the proxy, provided that no intimation in writing ol the
death or revocation shall have been received by the Trustee Commites at least one hour before the

time fixud for the holding of the mecting,

VOTING

20.1 At every general meeting, every Member in person or by proxy and entitled to vote shall have one vote
for each Erf registered in his name subject to the provisions of paragraph 4.1.2 hereof, The Developer
shall be entitled to a single vote in respect to each erf held by it, in terms of the general plan and in
accordance with the deeming provision of paragraph 4.1.1 above,

20.2 Save as expressly provided for in these presents, no person other than a Member duly registered, who
is not under suspension and who has not had voting rights suspended in accordance with clause 26,1.3,
shatl be entitled to be present or 1o vote on any question, either pcrsnnall}' or h)‘ proxy, atany gmwra]
mecting,

20.3 At any general meeting a resolurion put 1o the vote af the meeting chall be decided on a show of hands,
unless cither prior to of on the declaration by the Chairman of the result of the show of hands, a poll is
demanded by any person entitled to vote at stich mecting,

20.+ Notwithstanding the provisions of 20.3 aloresaid, voting on the election ol a Chairman of a genceral
meeting {if necessary) or on any gquestion of adjournment, shall be decided on a show of hands by a
majority of the Members preseat in pcrsbn ar by proxy, and entitled 1o vote.

20.5 Every resolution and every amendment ol a resolution proposed for adoption by a gencral meeting shall
be seconded ar the meeting and, if not seconded, shall not be voted upon.

20.6 An ordinary resolution (that is a resolution uther than a special resolution) or the amendment of an
ordinary resolution, shall be carried on a simple majority of all the votes cast theveon, and an abstention
shall 1ot be counted as a vote for or against the resolution’in question. In the case of an equality of
votes, whether ona show ol hands or on a poll, the Chairman of the general meeting shall be entitled ta

a casting vote in addition to his vote ag Member, subject to Clause 6.5 in favour of the Developer.

20.7 Notwithstanding anvthing contained in this constitution, any resclution or the amendment ol a

resolution By

17
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20.7.1 which yeould have the effect oi'muunding or repealing any part of this constitution, or

20.7.2 which wauld have the effect of amending or repealing pnragrap!] 31 of thix constitution which
paragraph precludes subdivision or vezoning of the erven or the erection of more than one
d\\-‘t‘lling per erf, or

20.7 3 which svould have the effect of amending or repealing paragraph 32 and 33 dcaling with the
Urban and Architectural Review Controls Manual the Architectural Controls, shall require a

75% (three quarters) majority of all Alembers entitled to vote before the resolution may be

passcd, which shalt be known as a special resolution.

20.8 Unless any Member present in person or by proxy at a general meeling shall before closure of the
meeting have objected to any declaration made by the Chairman of the meeting as10 the resulr of any
voting at the mecting, whether by show ol hands or by poll, or 1o the propriety or \'aiidil}' ol the
procedure at such mecting, such decharation by the Chairman shall be deemed to be a true and correct
statement of the voting, and the meeting shall in all respects be deemed to have been properly and
validly constituted and conducted, and an enlry in the minutes to the effect that any motion has been
carried or lost, with or without a record of the number of votes recorded in favour of or against such
mation, shall be conclusive evidence of the vote so recorded i such entry conforms with the declaration

made by the Chairman of the meeting as to the result of any voting af the maeting.

21 FINANCIAL YEAR END

The financial Year End of the Association is the end of February each vear

22, ACCOUNTS

224 The Association in a general mecting or the Trustee Commiliee, may from time to lime make
reasonable conditions and regulations as o the time and manner ol the inspection by the Members, of
the accounts and books of the Association, or any ol them, and subject to such conditions and
regulations, the accounts and books of the Association shall be open to the inspection of Members ac all

reasonable times during normal business hours.

At each Annual General Meeting the Trustee Committee shall lay before the Assoéiation a proper

|38
I~
oo

income and expenditure account for the immediately preseding financial year of the association, or in
the case of the first account, for the period since the incorporation of the Association, together with 2
proper balance sheet made up as at the last financial year of the Assoriation. Livery such balance sheet
shall be accompanied by proper extensive reports of the Trustee Committee and the Aaditors, and
OVERSTRAND MUNICIFALITY "
DEPARTMENT : TOWN PLANNING |
P O BOX 20, HERMANUS,, 7200 10 JAN 2019
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30.

DEALINGS WITH THE COMMON PROPERTY

30.1 Neither the whole nor any portion of the common property shall be:

30.2.1 sold, alienated, otherwise disposed of, subdivided or transferred; or

30.2.2  subjected 0 o mortgage: or

[*%
=
i~
L)

subjected to any vights, whether registered in the Deeds registry or not, of use, occupatioh or
AL £ gIstry

servitude. save those enjoved by the Members of the Assoriation in terms hereof, or which

allow for agriculturl activives to be conducted similar in aature to the Agricultural
Enterprise; or'!

30,24  built upon, improved or enhanced in value by the construction '()(‘huilclings., ercction of
facilities or amenities, other than as vontained in this constitution and in the approved layout

plan, without the sanction of a special resolution of the Members of the Association.

31,

32

NO SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING

31.1 No Member shall be entitled to subdivide or rezone his erf, it being noted that that Erf 228 has been

zoned as the Hotel and Related facilities Development, together with the Agricubwural Encerprise,
which shall enjov a separate zoning status commensurate with its function as main farm complex for the
cultivation, harvesting, processing and marketing of the produce of the agricultural property, together
which the Commercial Component, b«ring Erl 229, comprises ol with the Winery, Restaurant, Farm

Stall, the Chapel, Conference lacilities being zoned as Commerdial.

31,2 No mare than ane dwelling together with such outhuildings as arc ordinarily required to be used in

connection therewith, shall be erected on any Member's orf in accordance with the HADC Manual.

BUILDING STANDARD RULES AND AESTHETIC APPROVAL

32,1 It is recorded that the Trustee Committee has appointed the Bengueta Cove LIrban and Architectural

Design Review Committee which comprises of "0 v =37 and two Members
appointed by the Developer, In compliance with paragraph 4.6.2 abuve no owner of any erl shall be

entitled o build on his erl or elfect any improvement thereto or erect any strucwre thereon without

H0Tih April 20185 Martor Dhessner, 20080040

UTh Aprl 2008, Martn Picssier, 20180407-Special-Reolitinn- 10-ARC-Conmiatee-Laedye fnande e i e
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ANNEXURE ‘E’

OVERBERG DISTRICT COUNCIL
BY-LAW RELATING TO THE CONTROL AND USE OF THE BOT RIVER ESTUARY

Definitions 1. In this by-law, unless inconsistent with the context — “authorised officer” means any person
authorised by the Council to perform the functions of an authorised officer under this by-law or a member of the
South African Police; “boat” or “vessel” means any conveyance capable of floating on or in water or designed to
navigate on or in water and includes, but is not restricted to a motor boat, sailing boat, sailing board, rowing
boat, canoe, paddleski, power boat, fishing boat, jet-driven boat, fiat-bottomed boat, ferry, houseboat, water
cycle and raft; “bow” means the front part of a vessel; “canoe” means a vessel designed to be propelled by means
of paddles without any mechanical assistance; “Council” means the Overberg District Council; “due date” means
30 June of every year or such other date as may be determined by the Council; “estuary” means the Bot River
Estuary within the area of jurisdiction of the Council; “helmsman” means a person who steers or controls a
vessel; “houseboat” includes any vessel, irrespective of whether or not it is propelled under its own power, upon
which facilities for day or night accommodation or for any kind of food preparation have been provided, or a
vessel upon which any kind of toilet or washing facilities have been provided; “inland waters” such estuary within
the area of jurisdiction of the local authority which promulgated this by-law; “vicinity of the estuary” includes the
properties adjacent to or in the immediate vicinity of the estuary; “operate” or “control” or any like expression, in
relation to a boat, means to launch, use, sail, 'navigate or moor a boat or to permit a boat to be launched, used,
sailed, qavigated or moored on the estuary, or to have a boat, or to permit a boat to be, on the estuary;
“permission” means the written permission of the Council; “port” means the left side of the boat as seen from the
stem; “power boat” means a vessel propelled by means of an engine or other mechanical apparatus, either in- or
outboard, irrespective of whether or not such engine or apparatus is the main source of power;

“registered boat” a boat issued with an identification number in terms of to section 6 of the by-law;

“rowing boat” means a vessel designed to be propelled by means of oars without any mechanical assistance;

“sail” or “under way” means the situation of a vessel when it is not anchored or moored or on dry land;

“sailing boat” includes every boat which is under sail and is not propelled by mechanical power;

“starboard” means the right side of the boat as seen from the stern; “stern” means the back part of a vessel;
“visible” means visible by somebody with reasonable eyesight during a dark night when the atmosphere is clear;
“water area” means the water level between the banks of the estuary at any specific time; “water ski” means to ski
or skate on or in the water with or without the assistance of any kind of skating apparatus and where the water-
skier is towed by a vessel by means of a towing-rope; “water-skier” or “skier” a person water-skiing,

1
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OPERATION OR CONTROL OF BOATS ON THE ESTUARY

No person shall operate or control any boat or vessel on the estuary, excluding a canoe, paddleski, sailing board
and rowingboat, unless such boat has been {jggnsed by the Council or a temporary permit has been issued for
such boat in terms of this by-law and the identification number allocated by the Council is displayed according to
the provisions of this by-law.

No person under the age of sixteen years shall operate and control I a boat equipped with a motor of 4.5 kW or
more, unless such person is accompanied by a person over the age of sixteen years. Where any licensee of a boat
allows any person who, in the opinion of an authorised officer, is not competent to operate or control such boat
efficiently, to operate or control it, such officer may direct the licensee not to allow such person to operate or

control such boat, and if the licensee thereafter continues t6 allow such person to operate or control such boat,

he. shall be guilty of an offence.

(a) in a reckless or negligent manner;

(b) while under the influence of intoxicating liquor or a narcotic drug, or while the percentage of alco-
hol in his blood is 0,08 or more, expressed in grams per hundred millilitres of blood;

(c) while sﬁffering from an infirmity which renders him unfit to do so;

(d) in a manner dangerous to the public or to the occupants of such boat or in a manner calculated to
endanger or damage any property or facility, regard being had to all the circumstances of the case;

(e) in a manner which constitutes a nuisance;

(D)  without reasonable consideration for the rights of other persons using such estuary;

(g) while it is leaking oil, petrol or any toxic or noxious substance;

(b)

if the boat is not registered and licensed by the Council and the identification number issued in respect of the
boat, is not permapently affixed thereto in figures of a size and colour determined by the Council.
Equipment of vessels
No person shall use any vessel, excluding a canoe and paddleski, with regard to the provisions of subsection (1)(c)
and a sailing board with regard to the provisions of subsection (1) (b) and (c), on the estuary unless the following
equipment is on board;-

(a)  An effective life-belt, life-buoy or other floating device for each person on board;

(b) sufficient and suitable oars, paddles or a pole to land the vessel;
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a pump or other suitable bailer, unless the vessel has been designed to float with the maximum permissible
number of persons on board even if it is waterlogged; in the case of a power boat which is used to tow a water-
skier, suitable water-skiing rear mirror and a red flag of 300 mm by 300 mm; in the case of a power boat, an
effective whistle or siren which can be employed to prevent collisions; in the case of a power boat, an effective
fire-extinguisher; an effective flame-arrester for each carburettor of any petrol engine on the vessel except an
outboard engine; an effective silencer on the exhaust of an engine-driven vessel; the following lights, which must
be visible at a distance of at least 200 meters, when the vessel is used between sunset and sunrise:

(i) in the case of a power boat or sailing boat, a white light visible from all directions;

(ii) in the case of vessels such asa sailing boat, canoe, sailing board and a paddleski, a lantern or flash-

light which may be shown in order to prevent collisions; a suitable container for refuse;

a suitable anchor with a sufficient anchor line.

All life-saving apparatus on board a vessel in the water must be in good wprking condition and within easy reach
for immediate and effective use.

Rules for bo'ating

No person shall leave a vessel unattended in the water area unless it has been properly anchored, moored or
removed to dry land a safe height above the water level.

No vessel shall be moored or launched at any place other than that indicated or approved by the Council and an
authorised officer of the Council may move any vessel or moor it at any other place without the consent of the
owner if he deems this to be in the public interest.

No vessel shall be moored to any other vessel or to a marker, buoy or other navigational aid.

The helmsman of any vessel must ensure that he can at all times exercise full control over the vessel while it is
under way.

The helmsman of any vessel towing a line, cable or rope for any purpose whatsoever, must ensure that he does
not thereby endanger any other person or cause any inconvenience.

No person shall handle a vessel or allow it to be handled in such a manner that it endangers or creates a nuisance
to any other vessel or the occupants thereof or to other persons or property or installat’ions in the water or at the
water’s edge.

No power boat which is under way and no person practicing water-skiing in the estuary, shall approach closer
than 100 meters from any spot where people are swimming or closer than 100 meters from the side of the water
or closer than 50 meters from any other vessel, unless —

(a) circumstances are such that the said distances cannot be maintained;
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(b) assistance is being given in an emergency situation; or
(c) the power boat or any water-skier towed by it is landing leaving the shore;

Provided that when the prescribed distances are not maintained, the power boat must immediately reduce its

speed to less than 10 km per hour,

No person shall be on the bow, forward deck or gunwale of any power boat which is under way unless sufficient

safety rails or guard rails have been installed, and no person shall jump or dive from any power boat which is

under way, except when help is being given in an emergency or when it is necessary to moor or to land the
power boat,

Where it is possible, a vessel shall be piloted in such a manner that thé median line of the sailing area shall always

be on the port side of the vessel, in other words all power boats must move in an anticiockwise direction.

(10)  Whenever two vessels approach each other head-on or approximately head-on, each must be piloted in

such a manner that it passes the other on its own port side and, subject to the provisions of subsection
(7) at such a distance and at such a speed that the wake of either of the vessels shall not endanger the
other.

(11) (@) No vessel shall pass another vessel which is proceeding in the same direction, unless it is safe to do
so and such vessel shall, when it does so, pass the other vessel on its port side and, subject to the
provisions of subsection (7), at such a distance and at such a speed that its wake-shall not endanger
the other vessel.

(b) A vessel which is passed shall maintain its speed and direction until the passing vessel is safely past.

(12)  Whenever two vessels approach each other in a manner other than referred to in subsections (10) and

(11), the vessel which finds the other on its port side shall maintain its speed and direction and the vessel
which finds the other on its starboard side shall stay out of the way of the other vessel by changing its
direction to starboard so as to pass the other vessel from the stern and shall if necessary stop or reverse
to avoid a collision.

(13) (a) Whenever two sailing boats are approaching one another in such a way as to involve risk of
collision, not withstanding the provisions of subsections (10), (11) and (12), they shall keep out of
one another’s way as follows:

@ ‘When each has the wind on a different side, the vessel which has the wind on the port side
shall keep out of the way of the other;
(i) when both have the wind on the same side, the vessel which is to the windward shall keep
out of the way of the vessel which is to leeward.
(b) For the purpose of this subsection, the windward side shall be deemed to be the side opposite to

that on which the mainsail is carried.
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(14)  To avoid a collision between vessels, a power boat shall give way to all other vessels, and a rowing boat or
a canoe shall give way to a sailing boat when circumstances require it, not withstanding the provisions of
subsections (9), (10), (11), (12) and (13): Provided that this by-law shall not give the right to the helms-
man of any vessel to unnecessarily obstruct or interfere with the course of any other vessel.

(15)  The helmsman of any vessel shall maintain a safe and cautious speed in the area where vessels are
moored, where angling is taking place or where buoys and placed, and whenever visibility is obstructed
due to fog or other causes he shall pilot the vessel under his control in such a manner that people, other
vessels or other property are not endangered.

(16)  No vessel shall follow closer than 100 meters in the wake of a water-skier.

(17)  No vessel or vehicle which is propelled by means of a propeller above the water, shall be used in the
water area.

(18)  Except in the case of an emergency, no aeroplane shall land in or take off from the water area.

(19)  No boat shall be left on any slipway except for purposes of repair.

Water-skiing — where allowed

(1) No person shall practice water-skiing on water unless an effective life-belt or other floating device is
attached to his body.

No steel or metal cable or steel wire shall be used to tow a water-skier.

The helmsman of any vessel which tows a water skier-shall, before such water-skier is taken in tow, ensure that

the water skier is familiar with the distress signal for water-skiers, namely drawing the hand across the throat.

No water-skiing shall be practised between sunset and sunrise and the Council may also prohibit water-skiing at

other times.

No vessel shall tow a water-skier unless a second person older than 14 years is present in the vessel to observe

the water-skier.

No water-skier shall drop a water-ski except at a spot where the discarded water ski does not constitute a danger
to any other water-skier or vessel.

As soon as a water-skier drops the towing-line, the helmsman of the vessel towing the water-skier shall pull in the
towing line immediately and if the water-skier has dropped the towing line by accident, the said helmsman shall
turn the vessel immediately and take the water-skier in tow again or take him aboard.

Water-skiing shall be permitted in designated areas only in accordance with Proclamation 357 dated 28
September 1972 as published in Official Gazette 3691 dated 6 October 1972.

When a skier falls, a red flag measuring a minimum of 300mm x 300 mm shall be held up and kept up until the

skier boards the boat or resume skiing.
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Registration and licensing of boats

(L

2

3)

*

)

(6)

™)

®)

®)

(10)

Any person intending to operate a boat on the estuary shall apply in writing on the prescribed form to
the Council for a registration and licence for such boat.

Any such application shall be accompanied by the fees, as

determined from time to time by special resolution of the Council, which shall be refundable if the
appiication is not approved.

A boat in respect of which an application for a licence has been made, shall be submitted/for examina-
tion by an authorised officer of the Council at a date, place and time appointed by the authorised officer
unless such applicant is advised by the authorised officer that such examination is not required.

When considering applications for licensing, the Council may distinguish between riparian and non-
riparian owners, boats belonging to land-owners, house-owners or residents, and boats belonging to
non-land-owners, non-house-owners or non-residents, so as to limit the number of boats which may be
licensed.

The Council may approve or refuse to approve such application and may, in approving it, impose such
conditions as to the manner of operation of or repairs or alterations to such boat as it may deemn neces-
sary in the interests of safety or to ensure compliance with this by-law.

The Council shall refuse to approve an application if it is satisfied that the operation of such boat will -
(a) be a source of pollution in the estuary or the vicinity of the estuary;

(b) cause a nuisance;

(c) or constitute a danger to persons using it to the public or any section of the public.

The registration of a boat not transferable from any person to another or from any boat to another
except where an owner of a registered boat in terms of this by-law transfers his registration to another
boat belonging to him with the written permission of the Council.

The registration shall specify the name of the person to whom it is issued, the maximum number of per-
sons permitted to be carried in the boat, the type and overall length of the boat, the maximum power of
the engine and the identification number allocated to the boat.

Registration and licensing will solely be at the discretion of the Council and reasons will be given if it
refuses to register or license a boat.

The Council reserves the right to limit the number of registrations issued per person.

Validity of licences and displaying of tokens

M

The licence of a boat expires on the 30th of June every year and is valid for a period of twelve months or

such shorter period as may be determined by the Council.
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(2) The licensee of a boat shall forthwith affix the license or cause it to be affixed to such boat in a manner
acceptable to the Council.
Automatic lapsing or cancellation of licences
(1 A licence shall lapse automatically if a boat has been removed by or on the authority of the Council in

terms of section 14.(4) on account of pollution being caused in the estuary.

(2) If the Council is of the opinion that a boat no longer qualifies for licensing in terms of this by-law or in
terms of any conditions on which the licence was issued, the licence may be cancelled after notice of
thirty days to that effect has been given to the licensee, at the address on the licence.

Cancellation of licences

) The Council may cancel any licence if —

(a)  itis satisfied that the boat in respect of which such licence was issued is no longer safe or
seaworthy, or is a source of pollution in the vicinity of the estuary, or is operated in a manner
which constitutes a nuisance or danger to other boats or to the public or any section of the public;

(b) the boat is transferred, sold or disposed of or if the Council is satisfied that the licensee has ceased
to exercise control over the said boat or to supervise it; or

(c) the licensee has been convicted of an offence relating to the operation or control of a boat in terms
of this by-law.

(2) If the Council cancels any licences in terms of this by-law, the authorised officer shall forthwith notify
the licensee of such cancellation, at the address on the licence.

Fixing of tariffs, fees and levies

(1) The Council may by special resolution determine tariffs, fees and levies for the licensing of boats and the
provision of discs and tokens.

(2) In fixing tariffs, fees and levies in terms of subsection (1) the Council may distinguish between various
classes of boats making use of the estuary or any facilities, or in respect of their size, method of propul-
sion or use, or may make any other distinctions which, in the opinion of the Council are relevant in fix-
ing such tariffs or fees.

3) Any application for the licensing of a boat or the use of any facilities by any boat shall be accompanied by
the prescribed fees as determined by the Council.

Fouling and pollution of the estuary (1)

No person shall, while he is in the water area —

(a) use indecent, offensive or improper language;

(b) behave in an offensive, improper or disorderly manner;



2

(3)

*

®)

(6)

493 v2/93
Appendix 3

'?ﬁz_.p—;, d_—.._..;_-é'ﬁ—'ér/cL C:C:}—-ﬂ—u-—-é

L A G O O N w 1 N E E S TATE

(c) stay, bathe or sunbathe in the nude or not properly clothed,

(d) whether on a vessel or not;

(e) wilfully or negligently do anything which will cause an inconvenience to any other person using the
water area, or which may disturb the peace.

No person, except with the permission of the Council and in compliance with the provisions of the Sea-

shore Act, 1935 (Act 21 of 1935), shall allow any sewer pipe or tank to discharge into the estuary or

allow any other waste water from any other source to drain into the estuary.

No substance such as petrol, oil or any toxic or noxious substance shall be deposited or disposed of in

the estuary.

No bottles, cans, garbage or refuse of any kind whatsoever shall be thrown into the water or onto abut-

ting land or any facility except in receptacles furnished for that purpose.

No person shall by any act or omission, whether directly or indirectly, allow a nuisance or the creation or

continuation of a source of danger, or allow any interference with the convenience or comfort of persons

in the vicinity of the estuary.

Any person fouling or polluting the estuary, any land adjacent thereto or any facility in connection there-

with shall be guilty of an offence.

Powers of authorised officers

M

2

3

Any person who operates an unlicensed boat on the estuary or contravenes any provision of this by-law,
may be ordered by an authorised officer to remove such boat forthwith from the estuary or to cease such
contravention, and non-compliance with such order shall constitute an offence.

Any authorised officer shall have the right to board a boat at any time and to inspect it for the purposes

of ensuring compliance with the provisions of this by-law.

Any person who is authorised in writing by the Council may, in the water area —

(2) investigate and test, any vessel or part thereof or any equipment thereon in order to determine
whether the vessel is suitable for r;a\'igation on or in the water and whether any particular provision
of this by-law has been complied with;

(b) call for any information regarding the vessel from the helmsman and may, if the helmsman is unable
to furnish the information, order him to remove the vessel forthwith from the water area until
such time as the request can be complied with;

(¢) require the helmsman to furnish his name and address or the name and address of the owner of the
vessel and any other information required for identification purposes;

(d) require any other person in the vessel other than the helmsman, to furnish his name and address as
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well as any other information required for the identification of the helmsman or the owner of the
vessel;
if it appears to him that the helmsman of any vessel, owing to his physical or mental condition,
irrespective of how this originated, is not capable of steering the vessel or in control of it, forbid
the helmsman temporarily from continuing to steer or being in control of the vessel and may make
any arrangements which in his opinion are necessary or advisable for the safe disposal of the vessel;
if it appears to him that the load or number of persons transported in any vessel is more than the
vessel was designed or built to carry or more than can be transported in reasonable safety under
prevailing conditions, forbid the helmsman of such a vessel to proceed until the load or the number
of persons has been reduced in the manner he considers necessary or advisable;
if it appears to him that any vessel or part thereof is unnavigable in or on the water, order the
helmsman to remove the vessel forthwith from the water area until such time the vessel or the part
thereof has been made navigable in or on the water;
if it appears to him that any of the equipment prescribed by this by-law is not on board the vessel
or in a good working condition or not easily available for immediate use on board, order the
helmsman to remove the vessel forthwith from the water area until such time as all the provisions
of this by-law regarding equipment have been complied with;
remove any fishing rod or line that has been left unattended; from the river, if, in his opinion, the
rod or line constitutes a threat to the safety of others.

No person shall obstruct or interfere with any authorised officer whilst the latter is engaged in the

execution of his duties, and

no person shall refuse to furnish his/her correct name and address when requested to do so by an

authorised officer.

Delegation of power

13. The Council may delegate and/or transfer any powers conferred on it under this by-law, with the excep-

tion of the power to levy or determine fees, to any person or persons or organisation, and such person

or persons or organisation shall, after such delegation or transfer, have the same power as the Council

would have had in terms of the provisions of this by-law.

Removal of boats from the estuary

14. %)

If the owner of an unlicensed boat fails to remove such boat from the estuary after having been

requested to do so by the Council or any authorised officer, the Council may remove such boat

forthwith.
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(a) In the event of the Council cancelling any licence, or if any licence expires or lapses in terms of
this by-law, the owner of the boat, the licence of which has expired-or lapsed or has been can-
celled, shall immediately remove such boat from the estuary.

(b) If the owner of a boat, the licence of which has expired or lapsed or has been cancelled fails to
remove such boat from the estuary within thirty days after such licence has expired or lapsed or
after notification to him of the said cancellation, he shall be guilty of an offence and the Council
may remove such boat forthwith.

Any boat in or on the estuary for which the fees as prescribed by the Council are in arrears for more

than thirty days, may be removed from the estuary by the Council after written notice of the Council’s

intention has been given to the owner or licensee.

If, in the opinion of the Council, any boat constitutes a danger in the estuary or causes pollution by the

discharge of petrol or oil, such boat may be removed forthwith by the Council.

Where the Council is entitled to remove a boat, an authorised officer may make any arrangements

considered necessary by him to ensure the removal of such boat, and the Council may recover the cost of

such removal from-the owner.

If boats removed from the estuary in terms of the provisions of subsections (1), (2)(b) or (4) are not

claimed within ninety days after such removal, or in the case of boats referred to in subsection (3), with-

in ninety days after the said written notice has been given and all fees in arrears have been paid, the

Council may confiscate such boat or boats by court order to claim fees in arrears.

Exception from liability in respect of injury and/or damage

(1 The Council shall not be liable for any injury which is sustained by any person using the estuary or any

facility, or for damage to any property thereon, whatever the cause may be.

(2) (@) The Council as a whole, individual councillors, any person or independent contractor in the serv-
ice of the Council or any authorised officer shall not, except in the event of any wilful act or omis-
sion on the part of the Council or the said persons, be liable for any loss or damage to property
which is caused by or arises out of or in corinection with anything which is done or performed in
good faith in the exercise or performance of a power or duty conferred or imposed in terms of
this by-law.

(b) If any question arises as to the good faith of any such person, his good faith shall be presumed
unless the contrary is proved.

General

(1) No-person shallidthe Water 5res, Withour lie prov WittEn Consent o e Canngils

10
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(b) keep or use any house boat;
(©
(d) hold any fishing competition, or

(e) hold any race, meeting or regatta.
(2) When the Council grants its authority in terms of subsection (1), the Council may set the conditions
which it sees fit in the
circumstances in any particular case, to ensure the safety of the public,
(3) No person is allowed:
(a) to fish from any bridge;
(b) to scuba dive, spearfish or use fish nets other than a landing net or casting net in the estuary with-
out a permit, or
(c) to catch fish without a licence.
%) The following is prohibited;
(a) any form of organised power boat race on the water area of the estuary, and
(b) hovercraft, jet-driven craft (jetski’s) and seaplanes are specifically excluded from using any part
of the water area of the Botriver estuary.
Penalty
17. Any person who contravenes any of the provisions of this by-law or refuses to comply with any order
lawfully given there under by the local authority shall be guilty of an offence and liable upon conviction
to a penalty as prescribed in section 215 (3) of the Divisional Councils Ordinance, 1976 (Ordinance 18
of 1976).

Waiver of by-law

18. The Council may, if it deems it desirable to do so, waive compliance with any provision of this by-law, or
permit deviations, exceptions and exemptions in respect of any provisions of this by-law, subject to such

conditions as it may deem fit.

PN.481/1996 15 November 1996

Signed by the Purchaser on the day of

11



From: penny.streeter@benguelacove.co.za
Subject: Re: Portions 210 & 220 of Farm 575, Benguela Cove (Consent Use, Determine Admin Penalty) // questions by
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Diessner Family Trust 246

Date: 25 April 2023 at 20:03

To: Martin Diessner martin.diessner@gmail.com, BC SA HOA hoa@benguelacove.co.za, hoaaccounts@benguelacove.co.za
Ce: Martin Diessner martin.diessner@me.com

Dear Martin, pleése find answers to your questions below. Please note that the notice was submitted late to owners and an
extension to the time limit will be circulated shortly. ! hope you don't mind but | would like to circulate your questions, which |
feel address some of the questions from members via the whatsapp group, please confirm this is ok with you?

On 4/24/23, 9:54 PM, "Martin Diessner" <martin.diessner@gmail.com> wrote:

Dear Trustees,

We confirm the receipt of the below notice. Somehow the email ended up in junk folder, afthough we normally receive emails
from the HOA without any issues. When you respond pis include <martin.diessner@me.com> which permits all incoming mail
without any filter.

Before we consider responding to the application, can you please address the following items:

1) Please provide us with a copy of the title deed(s) relating to portion 210 and 220 of Benguela Cove. It appears that this is
T77627/2017 in Annex C, however, Annex G is not included in the application.

The application being shared with the interested and affected parties have some information redacted due to the Protection of

Personal Information act (POPI). These include the power of attorney and title deeds, but it is however still available at the
municipality for inspection as indicated in the advertisement that was sent to the interested and affected parties.

2) Please provide us with a copy of the Annex A - power and resolution which is not included in the application.

See comment above.

3) Can you please elaborate why the HOA and not BCI has submitted this application to Overstrand Municipality? (Please
confirm that BCI and not the HOA is the owner and operator of the pontoon boat)?

The properties from which the Lady Bonnie is operated are owned by the HOA and therefore the power of attorney from the HOA
was required for the submission of the application. Benguela Cove Investments is the owner and operator of the pontoon boat.

4) Why is the consent use application necessary? If consent use is required in the future, then why is the pontoon boat
operating now? Seems just contradictory.

The consent use is required to continue the operations of the Lady Bonnie as the operation is regarded as a recreational facility
for which approval of a consent use for a tourist facility is required. The operations of the pontoon boat were discussed with
Cape Nature and the Overstrand Municipafity and their final comment on the consent required. A number of years have passed
without any feedback forthcoming. Only recently the Overstrand Municipality indicated that the approval of a consent use for a
tourism facility is required.

6) How many staff does the HOA employ?

none

mmmzsmmm@mvm@mn‘ f
CAUDITWAS ! 2

Itis not currently being charged for and a price has not yet been determined.

8) Are and/or will any income of the tour operating business be shared with the HOA and/or any property owners of the
Benguela Cove estate?

No this forms part of the activities of Benguela Cove Investments, the owner and operator of the commercial area and farm.

9) I am not on the HOA WhatsApp group and my wife does not recall having seen any survey amongst HOA members if the
majority of the property owners support such an application, in particular property owners adjacent to the effected erven 210 and
2207 Can you please advise if any property owners have been consulted prior to this application by the HOA and if yes provide
more background?

No consuitation with these owners has taken place.
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10) Who is paying for the application, BCI or the HOA?
The cost of the application is being carried by BCL.

11) The application of consent use as tourist facility is rather wide (see application page 4 - shooting range, gift shop, cafes,
otc). How is the HOA managing the risk that, if the application was to be approved, the consent use as tourist facility of the
effected erven is not abused beyond the desired commercial boat operating facility? From the outset it appears that once the
consent use is approved, anything that falls within the approved extension will be permitted?

The application has been submitted for a tourism tacility and although the definition may be broad, it is indicated in the circulated
advertisement and application document that the application only applies to the Pontoon Boat. No other tourism facility is
included in the application.

Once we receive the above information, we will be able to determine if we need to comment/object to the application or not.

Many thanks
Martin Diessner

On Behalf of The Diessner Family Trust
Benguela Cove 246

On 12 Apr 2023, at 15:03, hoa@benguelacove.co.za wrote:
Dear Homeowners

Please find self — explanatory note for your attention.
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Developers report

We have seen an increase in building activity and plot resales to individuals who obviously intend to
construct houses. BC is also finalizing details to construct another four houses. Plot prices have now
made an amazing recovery. Benguela Cove as well as being a great place to live is a great investment.

Benguela Cove Wines will shortly be available throughout South Africa via a respected retailer. Large
volumes are being sold across the globe. We have again won numerous awards including 5 Star Platters.

BCl is working on a plan for an-extension to the Cellar and the Agriculture Centre area surely a
testament to our wines and our wine maker Johann Fourie.

ATCapplicatibizhias Heeniatesnd! mmsmm@@ﬁémmmmmnﬁtmmf@
All local authorities are aware of operatlons but WEHAVEHET :

IS TSt abl e o BavEstaunnMESEr if6®E This has been running successfully for a number of years
and your support for the application will be appreciated. The transport methodology will not change, all

guests are escorted to the pontoon. The boat is correctly licenced.

Benguela Cove is now very much on the map and the Estate is gradually maturing and a great place to
live.

Benguela Cove Investments

NickRea

April 2023

BENGUELA COVE HOME OWNERS ASSOCIATION
Benguela Cove Lagoon Wine Estate » PO Box 327, Bellville 7535 » Walker Bay » Western Cape * South Africa
Tel: +27 (0)21 944 1041 » Fax: 0860 967 524 » info@benguelacove.co.za » www.benguelacove.co.za
Trustees: PM Streeter OBE ¢« NW Rea ¢ SE Kent ¢ J Pieterse
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16/05/2023, 20:26 Pontoon Cruise | Attractions | Benguela Cove

Attention: From 30 April, Benguela Adventure will be temporarily closed for the winter. Once t@@?ﬁﬂd% 6
thawing, we'll be sure to open our doors again.

BUY WINE BOOK A TABLE BOOK A VILLA

WINE DINE VISITUS EVENTS

ACCOMMODATION ABOUT CONTACT'

The pontoon boat cruise is complimentary for two people when you buy any case of wine - 6 bottles
or more at Benguela Cove.

Pontoon cruise available Wednesday to Sunday - weather permitting, 10:00 | 12:00 | 14:00 | 16:00

Booking essential: 087 357 0637 | info@benguelacove.co.za

A perfect way to experience our nautical property is by taking a cruise on our pontoon. Climb aboard the
Lady Bonnie and enjoy a scenic trip across the lagoon. Arrive an hour before the departure time to stock
up on refreshments.

CONTACT OPENING TIMES QUICK LINKS
D ETA' LS Powered by Dineplan

Open Every Day % Book Now S

https://www.benguelacove.co .za/boat-attractions 2/3
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Subject: Fwd: Thank you for your reservation 15,.11‘{
Date: 28 April 2023 at 1450 . = ol
- amlassnaaii "

=

Sent from my iPhone

Begin forwarded message:

From: Benguela Cove <info@benguelacove.co.za>
Date: 27 April 2023 at 17:00:15 GMT+2

e SRt e N
Subject: Thank you for your reservation

Q@ @o.uz,
LAGOON Wil NE ESTATE

i

N

Reservation Confirmation |
Helloae,

Thank you for your reservation. We look forward to seeing you on !
Apr 29, 2023. ;

Below you will find information about your reservation.

All Aboard the Lady Bonnie - we can't wait to set sail with you.

Join us for a relaxed boat trip on the Lady Bonnie pontoon across the
' moody lagoon, as you take in the natural biosphere of our nautical
estate and the surrounding mountains, vineyards and nature reserve.
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« WHAT TO WEAR: It can get windy and chilly on the water
depending on the season and weather, so bring a jacket or
windbreaker just in case. Sunblock and a hat are
recommended for hot days. In the summer months we often
are able to moor at the sandbar opposite the estate so if you
want to feel the sand between your toes then we recommend
you wear flipflops.

« WHAT YOU'LL SEE: Azure waters, birds, possibly the free- ’
roaming wild horses and if you are lucky in season, whales. :

« WHAT'S ON AT THE ESTATE: there is so much to see and do "
for guests of all ages at Benguela Cove.

« BEFORE YOUR CRUISE: Buy your wine (at cellar door prices)
for the trip from the Tasting Room, nothing beats sipping on a
cool glass of Chardonnay whilst on board.

Pontoon cruise available Wednesday to Sunday 10:00 | 12:00 |.
14:00 | 16:00 *Weather permitting.

*Contact our frienly team for information 087 357
0637 | info@benguelacove.co.za

Pontoon Cruise
Reservation #2666

&3 Apr 29, 2023 at 12:00 pm
2, 13 guests for Ms ElIESSesk X R250.00

© Benguela Cove
Hermanus

7200

South Africa

i
|
View Reservation —

Add to your calendar
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Please do not hesitate to give us a call at 087 357 0637 or send an
email to info@benguelacove.co.za if you have any questions at all.

Thanks,

Benguela Cove

Benguela Cove ’
R43 Bot River Lagoon, Hermanus, , 7200, South Africa
087 357 0637

© Benguela Cove 2023
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LAGOON W I N E E S TATE .
Proforma Tax Invoice
Benguela Cove Lagoon Wine Estate,R43,Hermanus,7200 TRCSBNV290423
P.Q.Box 327, Bellville, 7535.
VAT No: 4190187668
Customer k Ref: Pontoon Cruise
Vat no:
Address B ] Date 29-Apr-23
Address Campsbay Zip 8005 Acc no
Tel Contact Purchase order no:
Email Contact SO e
|_ Qty Description Unit Price Incl Total
T13 Pontoon Cruise 250,00 3 250,00 ‘
Banking Details: Total Excl 2 826,09
Absa Bank, Acc No: 4074545850, Branch Code: 421109 VAT 15% 423,91
Please use your invoice number as reference. Total Inc 3 250,00
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23" May, 2023

Overstrand Municipality \W&W-A 'ﬂ/\eaf‘l"
Town Planning L\,‘\' o\ \?X)

Att: Mr. Henk Oliver

16 Paterson Street

Hermanus, 7200 via E-Mail: enquiries@overstrand.gov.za

holivier@overstrand.gov.za

Dear Mr. Olivier,

Ref.: Portion 210 and 220 of Farm 575, Afdaksrivier
APPLICATION FOR THE APROVAL OF A CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE

PENALTY

We refer to the above matter and notice received from your office. The following is placed on

record formally.

We are owners of plot and house 182 at Benguela Cove and members of the Benguela Cove Home
Owner Association and writing to you to comment and object to the a.m. application.

Preliminary remark:

1. This application is being made on behalf of the Benguela Cover Home Owner Association
(BCHOA), although portions of the motion do not concern the BCHOA at all. | refer here to the
application in respect of the boat (named Lady Bonnie) owned by Benguela Cove Investment

Ltd. (BCH) or an affiliated company.

2. Penny Streeter is the sole shareholder of BCl and Nick Rea is a director of BCI. Both are also
trustees of the HOA. Together with an employee of BCl, Shantel Kent, they represent the

majority of the BCHOA.

3. Streeter and Rea signed the application on behalf of the BCHOA, which is raising the question
of a conflict of interest or using the HOA for their very own business interests.

REASONS AND COMMENTS FOR OUR OBJECTION.

1. ACTIVITIES AND DEVELOPMENT RESTRICTIONS RELATING TO THE CONSENT

APPLICATION
An environmental impact assessment for the proposed Benguela Cove Lagoon Wine Estate was

conducted that resulted in the issuance of a Record of Decision (RoD) by DEADP. This RoD was

| FILE NOPEnS 2o (‘:2%
182 Benguela Cove ﬁ%r\\hef 5115

Hermanus, 7200

: E-Mail: SCAN NO.
Ay A |
: \ 7 4 MAY 20 1{Page COLLABORATOR NO.
IE3NaY{ I
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approved on the impact assessment that included a number of specialist studies e.g. botanical
survey, archaeological survey, avifaunal survey, etc.

Of importance in this consent use application (written by WRAP) is that the “beach area” of the
Botrivier Lagoon along the southern and western boundaries of Benguela Cove Lagoon Wine
Estate is designated as a Globally Important Birding Area (ZA097) by Birdlife International. This
was based on extensive specialist avifaunal studies conducted on the Botriviervlei, by K N Barnes
during 1997 and 2003, the latter commissioned as a specialist study during the environmental
impact assessment process for the Benguela Cove Lagoon Wine Estate

Botrivierviei now enjoys the status of Globally Important Bird Area as designated by Birdlife
International, giving the area status as one of the most important sites for bird conservation in
the world. This importance formed an important part of the constraints and environmental
controls incorporated in the outcome of the environmental impact assessment Scoping Report.
This Scoping Report formed the body of information on which environmental authorization was
given and specified in the Record of Decision E12/2/1-213-Farm 575/10-18, Hermanus, dated 15
December 2003, that is applicable to all aspects of the Benguela Cove Lagoon Wine Estate

development.

The following controls and constraints are applicable to give effect to the requirements contained in the

said Record of Decision:

a. The positions of the two approved jetties are specified in relation to the headland point
of reference known as South Cape.

b. The erven boundaries were set well back from the high-water mark of the Botrivier Vlei
to prevent human disturbance of birdlife on the northern, west and southern boundaries
of the conservation area of the Benguela Cove property development.

c. A boardwalk/demarcated walkway was placed well back from the beach areas
surrounding Benguela Cove to prevent disturbance of birdlife on these areas.

d. A pet policy is in force where cats are not allowed on the properties and dogs must be
contained in fenced erven or kept on a leash when outside the erven.

e. No access to the lagoon edge is allowed from the boardwalk/walkway apart from the
footprints of the two jetties that provide boating access to the Botriviervlei.

f. No boats or watercraft may be beached anywhere on the waterside perimeter of
Benguela Cove but may only be moored to the two approved jetties.

g. The Botrivier Lagoon Management Plan in force at the time must be adhered to at all
times.

h. The Record of Decision also specifically mentions that “the mitigation measures as
detailed on pages 37 to 40 in the Scoping Report dated August 2003 compiled by
EnviroAfrica, as well as those specified in the following Specialist Reports, must be
incorporated also in the operational phase of the project: Appendix K, Marine Studies
Report dated 5 May 2003, pages 9&10; Appendix L, Botanical Report dated 12 May 2003
undertaken by Nick Helme; Appendix M, Avifaunal Report compiled by K N Barnes in
March 2003; Appendix S, Archaeological Report dated August 2003 must be adopted and

implemented.
i. The RoD further stipulates that the residential component of this application must adhere

182 Benguela Cove
Hermanus, 7200
E-Mail:

2|Page
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to the setback lines identified by the avifaunal specialist along the lagoon frontage.

j.  Finally, the RoD stipulates that the Homeowners’ Association / or operator of the facility
must implement and incorporate the conditions of authorizations given in this Record of
Decision, as appropriate to the operational phase of the project.

The existing restrictions above provide space for wildlife. Allowing tourist activities would
negates this deliberate step and there will be pressure to “clean-up the beach” in order to make
it appealing to customers, destroying the natural habitat of wildlife. How can the above points

be reconciled with the application?
There is also a bird nesting near the access road to the site which would be impacted by

increased activities.
How would an approval of the application be reconciled with the above restrictions?

UNCLEAR INTERPRETATION OF THE CONTENT OF THE APPLICATION

The present application requests a permit that would allow a maximum interpretation of the
consent use. In the medium and long term, this would lead to an uncontrollable commercial
exploitation of the shoreline (plot 220), which would cause irreparable damage to the protected

area. .
In order to avoid later misinterpretations, the application must therefore describe exactly what

the consent use is being requested for.

Page 2 of the application refers to the use of a trimaran boat. For which boat is consent use
requested, for the currently used "Lady Bonnie" or for any other boat?

Are there any consent use matters included in the application that concerns public or residents
or boating access to the conservation area below the formal approved walkway as well as to
anywhere on the beach areas, apart from the footprints of the two jetties in the positions

specified in the DEADP Record of Decision?

ILLEGAL ACCESS AND MECHANICAL DISTURBANCE OF THE BEACH AND CONSERVATION AREA
Already now, while the application is pending illegal work has been carried out on the "beach" on
the plot 220. These was documented photographically (Appendix 1). On the pictures you can see
that a so-called digger-loader and workers are in the protected area and are doing some work.

it must be pointed out that this disturbance is totally illegal as no permission was obtained from
Department of Environmental Affairs and Development Planning.

BCHO CONSTITUTION IN RELATION TO PUBLIC PROPERTY
According to the Deeds register, plots 210 and 220 are "common property", i.e. they belong to
all home owners (HO). Article 30 of the BCHO Constitution clearly states the following:

"Neither the whole nor any portion of the common property shall be subjected to any rights,

whether registered in the deeds registry or not, of use, occupation or servitude, save those

182 Benguela Cove
Hermanus, 7200
E-M;il:

3|Page
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10.

enjoyed by the Members of the Association...”
This means that the Constitution prohibits changing usage uniess ALL members benefit from this

application.

Streeter emphasized in various inquiries regarding this change that the change to a tourist
facility is for the sole benefit of the owner of the pontoon boat.

Even if she retracts this statement, it is unthinkable that all HOs should have the right to exploit
the designated area commercially for tourism purposes. Such use is prohibited for nature
conservation reasons alone.

ENVIRONMENTAL IMPACT ASSESSMENT
The initial application for the development of the estate included an environmental impact
study. The application does not make it clear if a new EIA was conducted and is part of the

application.

RESIDENTS SECURITY
Tourist activities will increase the amount of people on the estate, who will not be vetted,

properly registered and meaningfully monitored, increasing the security/crime risk on the estate
which eventually will result in higher security costs for the HO.

NOISE DISTURBANCE
Tourist activities and increased road traffic will increase the noise footprint on the estate and

disturb residents.

MONITORING AND ENFORCEMENT OF RESTRICTIONS

Approval of “Portion 229 of Farm 575, Benguela Cove — Proposed Amendment of Approved Site
Development Plan And Departure” has shown that the ability to monitor and enforce
restrictions by the competent authorities is limited.

| have little confidence that potential restrictions to the current application would allow
monitoring and enforcement.

FINANCIAL CONSEQUENCES FOR HO
The operation of a tourist facility would mean additional financial and administrative burdens

for the HOA and an additional burden on the infrastructure. The application should therefore
contain a detailed list of the additional costs to be expected and the distribution of these

costs.

APPLICATION IN REGARDS OF THE PONTOON BOAT (LADY BONNIE]

The Estuary Regulation (Appendix 3) clearly state on page 10 & 11 under section General 1(a)
that “No person shall in the water area, without the prior written consent of the Council -
(a) Offer for reward or profit any show or entertainment or conduct any business or trade; -
(c) Keep or use any vessel for the transport of passengers or goods for payment or reward.”

Streeter and Rea, both directors of BCl; which is the owner and operator of the pontoon boat,
stated that BCl does not charge passerigers for the transpsit on their vessél. Streeter confiriiéd

182 Benguela Cove
Hermanus, 7200
E-Mail:

4|Page
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this in an answér to a HO and Rea did so in his developer report presented at the AGM of the
HOA on 29-04-2023 were he said: “An application has been made and paid by BCI for the
operating of Lady Bonnie (the pontoon) for a fee. All local authorities are aware of operations
but we have decided to formalize this in order to charge; as it is not sustainable to have it
running for free.®
£very HO on the estate is aware of the factthat the developer BCl is in fact for the past years
runmnga paid commercial operation with the pontoon boat. BCY's website at
www.benguelacove.co.za/boat-a ions even advertises the pontoon cruises which
operate 4x daily and are complimentary for two people when buying a case of wine with 6
bottles.
in fact we know people wha have received written confirmation of the price and conditions for
a boat trip. The current rate this year is ZAR 250.00 p.P. and was ZAR 200.00 last year.

Streeter and Rea, in their capacity as trustees and representing the developer have been
untruthful with regards to the charging of a fee whilst unlawfully operating the pontoon boat.

With regards to waving the administrative penalty, | believe that the By-Law and the Estuary
Regulation is clear. Therefore, the Overstrand Municipality has a duty to act in accordance with
these regulations and not authorize the waiver of penalties.

MISSLEADING APLLICATION

The Application is misleading. The Application attempts to create the impression that the HOA
and alf of its members consent to the Application. There is no indication anywhere in the
apphcatlon that BCl owns and operates the pontoon (Lady Bonnie). Rather, it appears that this
apptication is desired by the majority of HOA members, aithough the HO has never been
consulted or even informed about the application by the Trustees. The develaper controls the
majority of the HOA’s trustee board and have put this Application forward on behalf of the
HOA, without the consent of the majority’s members but in their very own business interests.

in closing, we re-iterate that we appeal to the Overstrand Municipality to reject this Application
altogether and prohibit the illegal operation of the boat Lady Bonnie.

Yours faithfully

/ ,M,u@ e Brckilisitc

{Volkhard Buchholz) {llse M: Buchholz)

182 Benguela Cove
Hermanus, 7200
E-Mail:

c/5 L U

oA
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ANNEX 1

Diggerloader and workers on the shoreline of plot 220
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Diggerloader and workers on the shoreline of plot 220
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234 May, 2023
Overstrand Municipality _T?’ A o
Town Planning L Theou
Att: M. Henk Dliver R olivher)

16 Paterson Street

Hermanus, 7200

Dear Mr, Olivier,
A}

(\
Ref,; Portion 210 and 220 of Farm 575, Afdaksrivier
APPLICATION FOR THE APROVAL OF A CONSENT USE AND DETERMINATION OF AN ADMENISTRATIVE

[ PENALTY

We refer to the above matter and notice received from your office. The following is placed on
record formally.

We are owners of plot and house 240 at Benguela Cove and members of the Benguela Cove Home
owner Association and writing to you 10 @mmﬂgﬁ to the a.m. application.

1. Botrivierviel enjoys the status of globally important Bird Area as designated by Birdlife
International, giving the area status as one of the most important sites for bird
consarvation in the world. This importance formed an important part of the constraints
and environmental controls incorporated in the outcome of the environmental impact
ascessment Scoping Report. This Scoping Report formed the body of information on
which environmental authorization was given and specified in the Record of Decision
£12/2/1-213-Farm 575/10-18, Hermanus, dated 15 December 2003, that is applicable to
all aspects of the penguela Cove Lagoon Wine Estate development. We are proudtobea
part of this wo nderful nature-side as a houseowner on Benguela and fell rsesponsible.
Tourist facilities in this area, especially along the shoreline of the Botriverviei are

according to the regulation not possible.

2. The Application is misleading it attempts to create the impression that the HOA and all
of its members consent to the Application. Nowhere in the application is it indicated that
BCI is the owner and operator of the boat Lady Bonnie. Rather, it appears that this
application is desired by the majority of HOA members; although the HO has never been
consulted or aven informed about the application by the Trustees. There werg no
minutes of the trustee meetings concerning this application. The developer controls the
maijority of the HOA's trustee board and have put this Application forward on behalf of
the HOA, without the consent of the majority’s members

[FILENO.PENS 2o & 220
Afdoksriner 5715 |

SCAN NO.

23 MAY 2013

COLLABORATOR NO.
359830
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3. The present application requests 2 permit that would allow a maximum interpretation of
the consent use. in the medium and long term, this would lead to an uncoritroliable
commercial exploitation of the shoreline (plot 220}, which would cause irreparable
damage to the protected area.

In order to avold later misinterpretations, the application must therefore describe
exactly what the consent use is being requested for.

4. Streeter and Rea, both directors of BC; which is the owner and operator of the pontoon
boat, stated that BCI does not change passengers for the transport on their vessel, This is
not true, For the past years people are always charges a fare. This can be also seen on
the Benguela Website. This years the fare is 250 Rand p.P.

5. Already now, while the application is pending illegal work has been carried out on the
"heach” on the plot 220. A digger-loader and workers are in the protected area and are

doing sorme work.
it must be pointed out that this disturbance is totally Hlegal as no permission was
obtained from Department of Environmental Affairs and Development Planning.

Based on the abové statements, we request that the application be rejected in its entirety and
prohibit the illegal operation of the boat Lady Bonnie.

Yours faithfuily

Dir. Klaus Stroemer
Dr. Beate Helgers

5293
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‘Nico Boris Buchholz

Tel. {home): -
e-mail:)
House 130
| .
= FILE NO.HINS 2108220
South Africa Va.‘m i]‘ ! ] : E i !; [ ETI‘E)
SCAN NO.
Overstrand Municipality
Town Planning Section :
loretta@overstrand.gov.za CO‘L‘LABORATOR NO.
[ 18595&(

May 20, 2023

Ref.: Portions 210 an 220 {Portions of Portion 80) of farm Afdaks Rivier No 575, Caledon Division: “Application
for consent use and determination of an administrative penalty: Wrap project office on behalf of
Benguela Cove Homeowner's Association”

Dear Sir or Madam,

| am writing to you regarding the above subject.
The purpose of this letter is to object to the application.

1 am the home owner of plot 130 — Benguela Cove and a member of the HOA.

In general, if approved, the proposed changes may have a significant negative impact on the lifestyle, safety and
security of some residents, the wildlife and the environment of the estate.

Objections:

Objection 1 — Fundamental Change Of Character And Vision Of The Estate:

When | purchased my property at Benguela Cove | gave consideration to the site development plan and the
approved activities. | think | am entitled to have a reasonable expectation for this to remain unchanged. The
proposed change may fundamentally impact the character and vision of the estate.

Benguela Cove was envisaged as a PRIVATE, RESIDENTIAL low density, rural, in “the middle of nature” estate,
undisturbed by the daily activities of towns and cities with private access to the Botrivier Lagoon via a jetty and a
boat ramp (210/575). Relatively untouched wetland area (220/575) which primarily serves as a habitat for wildlife
and plants are an essential part of that vision.

The vision was NOT to allow access of the general public and to be a place of tourist activities (as defined by
OMLUS), of public entertainment, impacting both residents and wildlife. The.application will result in changing that
vision and to commercially exploit the estate by third parties and the natural habitat it tries to protect {with the
exception of the boutique hotel by the developer and the commercial precinct which is located outside the
security boom which controls access of the residents part of the estate).

This is a residential and NOT a commercial estate and | strongly object to the mixing of both and blurring the lines.

72 MAY 2033
4
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Objection 2 — Non-compliance ROD 15/12/2003 — 220/575]
The current application may not be allowed with regards to the ROD, 15/12/2003

Objection 3 — Non-comgliance of Environmental Development Plan (March 2004) — (220/575)

The current application may not be in compliance with the Environmental Development Plan {March 2004)

Objection 4 — Disturbance to — Wildlife (220/575}

Increased human activities will disturb wildlife, particularly the bird sanctuary on the wetlands of ERF 220/575
which is an internationally recognized RAMSAR site.

These existing restrictions provide space for wildlife. Allowing tourist activities would negates this
deliberate step and there will be pressure to “clean-up the beach” in order to make it appealing to
customers, destroying the natural habitat. How can the below points be reconciled with the application
?

The following controls and constraints are applicable to give effect to the requirements contained in the

said Record of Decision.
- The positions of the two approved jetties are specified in relation to the headland point of

reference known as South Cape.

- The erven boundaries were set well back from the highwater mark of the Botrivierviei to
prevent human disturbance of birdlife on the northern, west and southern boundaries of the
conservation area of the Benguela Cove property development.

- A boardwalk/demarcated walkway was placed well back from the beach areas surrounding
Benguela Cove to prevent disturbance of birdlife on these areas.

- A pet policy is in force where cats are not allowed on the properties and dogs must be contained
in fenced erven or kept on a leash when outside the erven.

- No access to the lagoon edge is allowed from the boardwalk/walkway apart from the footprints
of the two jetties that provide boating access to the Botrivierviei.

- No boats or watercraft may be beached anywhere on the waterside perimeter of Benguela Cove
but may only be moored to the two approved jetties.

- The Botrivier Lagoon Management Plan in force at the time must be adhered to at all times.

- The Record of Decision also specifically mentions that “the mitigation measures as detailed on
pages 37 to 40 in the Scoping Report dated August 2003 compiled by Enviro Africa, as well as
those specified in the following Specialist Reports, must be incorporated also in the operational
phase of the project

- The RoD further stipulates that the residential component of this application must adhere to the
setback lines identified by the avifaunal specialist along the lagoon frontage.

- The Homeowners’ Association / or operator of the facility must implement and incorporate the
conditions of authorisation given in this Record of Decision, as appropriate to the operational

phase of the project.
There is also a bird nesting near the access road to the site which would be impacted by increased activities.

Objection 5 — Environmental Impact Assessment:

The initial application for the development of the estate included an environmental impact assessment. The
application does not make it clear if a new EIA was conducted and is part of the application.
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Objection 6 — Residents Security/ Crime (210/575, 220/575)

Tourist activities will increase the amount of people on the estate, who will unlikiey be vetted, properly registered
and meaningfully monitored, increasing the security/ crime risk on the estate.
These concerns apply to the protection and wellbeing of residents, private houses and items in the boat storage

facilities.
Once on the estate tourists will have unhindered access to the entire estate.

Objection 7 — Resident Noise Disturbance:
Tourist activities and increased road traffic will increase the noise footprint on the estate and disturb residents.

Objection 8 — Resident Road Safety:
Tourist activities will result in increased road traffic, increasing the risk to residents in particular children playing

and dogs.

Obijection 9 — Scope of Application/ Lack of Specificity (210/575, 220/575}:

The applicant is seeking the broadest scope of approval by re-designating the land as a “tourist facilities” (OMLUS).
The activities allowed under this approval category are too broad, not restrictive enough, provide few guardrails,
are easy to abuse and the consequences difficult to foresee.

The applicant must state what specific activities the applicant wants to engage in, instead of wanting to be issued
“card blanche”.

Informal, legally not relevant and binding assurances by the Board of Trustees representing the developer are not
enough to keep in restrict what might be planned in the future.

What stops the general integration of 210/575 & 220/575 into winery related, sponsored and commercial for
trade/profit activities ? What stops turning the boat ramp into a public ramp, what stops water sport equipment
rental, what stops public functions at the boathouse (turning it into a “pop-up restaurant”), what stops
entertainment functions (concerts) on the beach, what stops renting out beach chairs, what stops beach sports
{e.g. volleyball/ tennis), what stops ice-cream or hamburger stands, what stops the HOA owned swimming pool
and tennis courts to be used by the general public ?

If an approval was given, it needs to state what specific activities are approved. A general approval for all “tourist

activities” with some exceptions is NOT acceptable.

Objection 10 — Lack of support facilities (e.g. toilets) (2104575, 220/575]

There are no public toilet facilities to support tourism.
The boat house is for the private use of residents and HOA members and their (non commercial guests) and not for

the general public.

Objection 11 — No monitoring 8 Enforcement Of Activities and Restrictions {210/575, 220/575|
Approval of “Portion 229 Of Farm 575, Benguela Cove — Proposed Amendment Of Approved Site Development
Plan And Departure” has shown that the ability to monitor and enforce restrictions by the competent authorities is

limited.
| have little confidence that potential restrictions to the current application would be monitored and enforced..

Obijection 12 — Impact on relationship with HOA not addressed (210/575, 220/575]

The proposed change places additional burdens onto individual homeowners which have not been addressed by
the applicant. The burden is administrative and financial.

I am personally not willing to financially subsidize (through HOA levies) the establishment/ running of tourist
facilities and the additional pressure on infrastructure this would amount to.

Part of the application, in my view, should be a detailed agreement how the financial bourdon is paid for.
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Objection 13 — Impact on Property Value 210/575,220/575]

The developer has a history of wanting to make Benguela Cove appealing to a much wider audience by changing
the original vision of the estate from an exclusive, quiet area to that of a mass, high impact tourism site.
Specifically introducing facilities like mini-golf, a splash park, muitiple bus parking bays are testament of that
changed vision towards commercialization.

As the result of the proposed change | am concerned that the value of my property will fall.

Objection 14 — Municipality Consultation Model:

The municipality has delegated to the HOA to make individual HOA members aware of the application. Can this be
legal, the normal process or it be reasonable to delegated the sole means of notification to the very party seeking
the application ?! In addition this is the party which in the past has failed to forward the identical applicationin a
reasonable timeframe ?! Please note that forwarding the application was done my email-only without any

feedback loop. '
What are the requirements governing the notification of affected parties ?

Points To Note:

To fully understand the application and the applicant consider the following:

1. Whols The Applicant:
The application may give the impression that the proposed changes are the desire of the majority of

individual home-/ plot owners. It is unlikely that commercialization and the resulting risk to security,
safety and increased noise (see points above) is the desire of the majority of homeowners.

2. HOA vs. HOA trustees vs. BCI [developer| vs. BCI {operator of winery and related activities|:
Whilst the HOA is the applicant, the dynamics of the application are more complex.
Decisions on behalf of the HOA, like this application, are made by the Board of Trustees on a simple
majority basis. The HOA has 4 trustees, 2 nominated by the developer (BCl), who also runs the winery and
related tourist activities, and two voted for by HOA members {home and plot owners). As unsold
developer plots entitles the developer to have one vote per plot towards trustee elections, one HOA
trustee was essentially voted for by the developer, giving the developer (BCI) a majority to make decisions
on behalf of the HOA. The potential for conflicts of interest are obvious.
In essence the developer may apply for changes on behalf of the HOA without necessarily representing
the view of a majority of individual home-/plot owners.
As a consequence the question that needs to be asked is who is set to benefit the most from the
application ?
Of particular note is that the name of the developer was not mentioned once in the application |

3. Relationship Developer vs. individual homeowners:
in my opinion the relationship between the developer, represented by some members on the Board Of
Trustees and the majority of individual homeowners has been fractious and disagreeable, as the many
legal cases are testament too. The application has to be viewed in this context.

4. Non-Alignment of Interests:
The vision and interests for the estate between many individual home-/ plot owners and the operator of
the winery and related tourist facilities may not be the same and diverging. One party may be interested
in commercial expansion whilst the other focused on preserving the existing situation.
Please note that outside the residential area the developer is running an extensive tourist facility. The
reassignment of 210/575 and 220/575 would potentially expand those activities onto residential land.
The developer and the HOA are separate entities, yet for the reasons mentioned this application blurs the
lines and may allow the developer to use HOA land to further its own commercial interests.
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5. No Consultation:
Similar to previous applications, please note that | and the majority of individual HOA members have at no

stage been consulted by the applicant about this application. There would have been ample opportunities
to do so and even vote on during recent HOA meetings. Hence the application cannot be viewed as the
agreed desire of the majority of individual plot-/ home owners.

6. Hotel:
Some land adjacent to ERF 220/575 is owned by the developer and operator of the winery/ tourist facllity

and as part of the existing site development plan has been approved to build a boutigue hotel facility on.
Plans are currently underway to do so.
The approval of 220/575 as a tourist facility will create a corridor to link hotel with ERF 210/575 increasing
human activity, impacting residents and wildlife. There is an alternative road to link hotel and jetty.

7. Pontoon Boat:

a. The owner/operator of the boat pontoon boat “Lady Bonny” is the same company that owns and
runs the winery and related tourist activities and is also the developer. The application makes no
mention of this. The HOA has no business interest or association with the boat. The application
may give the impression that the HOA has an interest in the usage of the boat. Due to the
reasons above the opposite is likely the case.

Of note is that the owner/operator of the boat was not mentioned once in the application

b. Individual plot-/ home owners were not consulted at the inception ef the boat tours or ever
since.

¢. To me the boat operation of the pontoon boat and associated activities has always been
undesirable and | would like them to cease immediately.

d. The pontoon boat has continued to operate FOR HIRE (ZAR 250 per person as of May 2023) even
after the application has been submitted. The determination of the operation of the boat as not
being legal has not stopped its commercial usage. This also speaks to the inability of the
authorities to effectively monitor and enforce rules and the operator to adhere to restrictions.

8. 220/575 Activities.
There is plenty of evidence that the applicant has either scant regard for or knowledge of the purpose of
220/575. “Beach clearing” activities are testament of that. There is photographic evidence that exists of
extreme disturbance of the beach area by a digger loader in front of the clubhouse located at Jetty 1. It
must be pointed out that this disturbance is illegal as no permission was obtained from Department of
Environmental Affairs and Development Planning for what constitutes a listed activity under NEMA 2014
as amended.
If existing rules and restrictions are not followed, a logical conclusion could be that future restrictions, as
the result of this application, may not be followed either.

Further Specific Points Contained In The Application:
1. The WRAP document needs to describe in detail what it is that consent use is applied for, so that
there can be no confusion as to the exact detail.
2. Which boat is “consent use” applied for, the existing Lady Bonny or another? Be specific and provide

details of the craft to be used.
3. Are there any consent use matters included in the WRAP application that concerns public or residents

or boating access to the conservation area below the formal approved walkway as well as to
anywhere on the beach areas, apart from the footprints of the two jetties in the positions specified

in the DEADP Record of Decision.

In summary, | object to the commercial exploitation of this private, residential estate and due to the reasons

outlined above | am strongly opposed to the nroposed changes contained in the application.
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Please contact me if | can be of assistance to you.

Best regards

AT



Office of the Director:
Infrastructure & Planning
Town Planning

5 May 2023

Dear Sir/Madam

OBJECTION: APPLICATION FOR CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE
PENALTY: WRAP PROJECT OFFICE ON BEHALF OF BENGUELA COVE HOMEOWNER’S ASSOCIATION

We hereby confirm our objection to the present application for consent use and determination of an
administrative penalty: wrap project office on behalf of Benguela Cove Homeowner's Association.

We have reviewed this application with Mr Paul Olden of Urban Dynamics Western Cape and object

as follows:

1. Prior to the HOA submitting this application, the application should've gone through the
necessary process required to get consent from the homeowners as to whether or not the
HOA may apply for this consent use.

2. The applicant needs to complete a NEMA checklist and obtain written confirmation from
DEADP that the consent use does not trigger a NEMA EIA application in terms of the
regulations.

3. The application needs to define any ancillary land uses on the site that the operation of the
pontoon boat may create.

4. The application needs to confirm the maximum number of BC! clients and staff that will be
on the BCHOA land at any one time.

5. The application needs to include an SDP that demarcates the specific limited shoreline and
jand area from where the boat will be operated and stored as this use cannot apply to the
whole erven.

6. The application needs to confirm that there will only ever be one pontoon boat operating.

7. The application needs to include an access plan for emergency vehicles in the event that the
pontoon boat is involved in an emergency.

8. The application is incorrect and misleading as it states the pontoon boat is used for BCI
guests and is not charged for, this is however incorrect. The boat is part of a commercial
wine enterprise and is charged for at R250 p/p, see attached email quote received from BCI.

9. The existing clubhouse at the slipway and jetty belongs to the HOA and is by definition not
available for the commercial use for any of its members, therefore the applicant should at its
cost provide its own ablution facilities subject to the approval of the HOA or enter into a
rental lease to rent and maintain the toilets and use of the clubhouse.

Sent on behalf of the Iris McCarthy Family Trust FILE NO. 9{“5 210 & 220
Owner of portion 179 E‘ (\Eu SiG
it} Snuct S19
SCAN NO.
COLLABORATOR NO
CS McCarthy , .
Email: ugsq 1 —fs
Tel:

- 5 MAY 2023
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From:
Sent:
To:
Subject:

Reply2Request <reply2request@icloud.com>

Monday, 24 April 2023 16:11

Martin Diessner

Fwd: Booking for weekend of 28th April. ]

Begin forwarded message:

From: Cinzia

Sebastian-Beckett <cinzia.sebastian-beckett@benguelacove.co.za>

Date: 24 April 2023 at 11:29:42 GMT+2

To: Reply2Re

quest <reply2request@icloud.com>, BC SA Info <info@benguelacove.co.za>

Subject: RE: Booking for weekend of 28th April.

Good morning Jarod

Thank you for getting in touch with us. We can definitely accommodate your guests with a lunch

and pontoon

cruise.

Just be aware that our pontoon is always weather permitted.

No drinks is offered on the pontoon but they are welcome to purchase drinks from the tasting room

to take on board.
We do charge R250 per person for the pontoon cruise, and it goes out on the following time slots

10h00 | 12h00| 14h00| 16h00

3

Let us know which time slot will be suitable for your guests and will reserve it for them.

Awaiting on your feedback.

Kind regards,
Cinzia Sebast
Customer. Se
E-Mail:

Web:

E-Mail:
Web:

IMPORTANT

ian-Beckett
rvice Consultant
ctinzia.sebastian-beckett@benguelacove.co.za

www.benguelacove.co.za

cinzia.sebastian-beckett@benguelacove.co.za
www.benguelacove.co.za
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THIS E-MAIL AND THE INFORMATION THAT IT CONTAINS, MAY BE CONFIDENTIAL, LEGALLY
PRIVILEGED AND PROTECTED BY LAW. ACCESS BY THE INTENDED RECIPIENT ONLY IS AUTHORISED.

From: Reply2Request <reply2request@icloud.com>
Sent: Monday, 24 April 2023 10:47

To: BC SA Info <info@benguelacove.co.za>

Subject: Booking for weekend of 28th April.

Hi there

We are arranging a sight seeing tour for some overseas visitors and would like to make a booking for
lunch for 5 people on Sat 29th April.

We’d also like to show them the lagoon and | believe that a tour / cruise may be possible.

Could you advise on pricing for lunch and a cruise fqr 5 and lunch only for Sat 29th April for 1pm and
we can then confirm what's suitable. Please also advise on duration of the cruise and if it includes

any drinks.
Look forward to hearing from you.
Regards

Jarod
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Loretta Gillion

From: Marcia Mkansi <; _ >

Sent: Thursday, 04 May 2023 19:38

To: Loretta Gillion

Subject: Re-circulation: Portions 210 & 220 of 575, Benguela Cove (consent use, admin
penalty)

Re-circuiation_Notice to HOA.pdf; Re-circulation_Ptn 210 & 220 of 575, Benguela

Cove (consent use, admin penalty).pdf
T O. Aol
( \A .O\'\Jch

Attachments:

Dear Loretta

Good morning!

I'am a home owner requested to send you my comments regarding the circular mentioned on the subject matter.

Firstly, | have concerns about the environmental impact of the boat. The emission from the boat have an impact on
‘o diversity.

Secondly, the activities pose security issues to us homeowners, and no vetting of tourist is in place to avoid people
with criminal records accessing the estate.

Thirdly, we pay a high amount of levy and | don’t see how the business benefits us in terms of reduced levies. It
appears to me that we pay levy for someone to appropriate profit under the disguise of homeowners. | would like to

know how this benefits us in terms of maintenance, reduced levies etc.

Lastly, the estate impose penalties on homeowners that are beyond the homeowners’ control i.e. obligation to build
which was not disclosed prior to purchase. Yet, they request their penalties to be erased for operating without
consent. | find this request to be of double standards, when they can not apply their minds to other exceptional
cases. | therefore wish to see HOA lead by example and equally honour the pe

Yam Nbokendc
SCAN NO.

I will appreciate your acknowledgment and feedback.

Best Regards
rcia
COLLABORATOR NO.

18S47 69

---------- Forwarded message ---------

From: <hoa@benguelacove.co.za>

Date: Fri, 28 Apr 2023 at 16:09

Subject: Re-circulation: Portions 210 & 220 of 575, Benguela Cove {consent use, admin penalty)

To: <marcia.mkansi@gmail.com>

Dear Homeowner

Attached please find new notice for the usage of Lady Bonnie. It has been resent in order to give the homeowners

sufficient time to make comment.
Unfortunately | was on leave when it was initially sent through.

‘f -5 MAY 2013 1
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From: Harry Elcock < 2 >
Sent: Sunday, 23 April 2023 19:05
To: Loretta Gillion
Cc hoa@benguelacove.co.za

Subject: Portion 210 and 220 of farm Afdaks River 575 Caledon Division Application

Dear Loretta

| received the application for Consent Use and Determination of an Administration Penalty relating to Lady Bonny
boat tours on the lagoon from the HOA on 12 April 2023.

My name is Harry Elcock. My wife and | live permanently at 186 Benguela Cove, on the beachfront close to were the
Lady Bonny operates. Other than this email address, my mobile number is

My interest in the application is being a resident and living very close to where the Lady Bonny launches and in clear
¢ e of her lagoon boat trips.

{ My reason for commenting is to fully support this application. We first took residence in 2009, initially as a holiday
home and then as permanent residents for more than 3 years now and are fully familiar with these wonderful boat

trips that a significant number of people enjoy.

It gives us great pleasure seeing tourists enjoying this beautiful Iagbon and the operations of the Lady Bonny do not
hinder us in the slightest, despite living right on the beachfront all year round.

We feel that these tours promote tourism and spending in the local economy which is good for commerce and
employment in the region and for exposure of the Benguela Cove estate.

If there are any objections to this application from other residents, then this could surely only be out of spite or
selfishness, from owners who are more than likely not SA residents and who are only on the estate for a few months
of the year. The Lady Bonny operates all year round, even in Winter, when there are many beautiful days for
tourists to get out onto the water and take in the splendour of the surroundings all year round.

¢ summary, we support this application 100% and look forward to hearing in due course that it has been formally
approved.

(]
Kind regards

Harry and Hansie Elcock

186 Benguela Cove

FILENO.Pon 2.0 & f% Y|

IAfdoks river 55
SCAN NO.

COLLABORATOR NO.

\?4?3q§;L

T‘é b N i ' 1
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Our Reference: 22/164
Your reference: Pin 210 & 220 Farm 575, HBENG

7 August 2023 FILENO.Pbn'S 240&
yiver S5

The Municipal Manager SCAN NO.

Overstrand Municipality

P O Box 20

HERMANUS COLLABORATOR NO.

7200 1398625

Attention: Mr H Olivier

APPLICATION FOR THE CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY
ON PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER 5§75, CALEDON

Your email dated 8 June 2023, refers.

The comments and objections were received, are addressed herein. Where required the
Benguela Cove Investments provided feedback on certain aspects.

These responses are attached as:

e Annexure B - Financial Consequences for HOA;

e Annexure C - Impact on relationship with HOA not addressed;

¢ Annexure D - Response to Concerns Regarding Levies and Benefits; and

» Annexure E - lllegal access and mechanical disturbance of the beach and conservation

areq.

It should be noted that there was a letter of support received which is acknowledged.

Project Planning | Project Feasibility | Land Use Applications | Project Execution Management | Liguor Licensing

Unit B, Standard House, P O Box 1247 Tel: +27 (0)28 313 1411 :
Cnr Royal and Dirkie Uys Street Hermanus, Email: admin@wrapgroup.co.za YEARS
Hermanus 7200 Web: www.wrapgroup.co.za

WRAP Group Established 2002

10 AUG 2023
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LETTER OF SUPPORT
PUBLIC PARTICIPATION |
Comment from Harry and Hansie Elcock: i
My reason for commenting is to fully support this application. We first took residence in
2009, initially as a holiday home and then as permanent residents for more than 3 years
now and are fully familiar with these wonderful boat trips that a significant number of

people enjoy.

It gives us great pleasure seeing tourists enjoying this beautiful lagoon and the operations
| of the Lady Bonny do not hinder us in the slightest, despite living right on the beachfront

all year round.

' We feel that these tours promote tourism and spending in the local economy which is
good for commerce and employment in the region and for exposure of the Benguela
Cove estate.

If there are any objections to this application from other residents, then this could surely
' only be out of spite or selfishness, from owners who are more than likely not SA residents
and who are only on the estate for a few months of the year. The Lady Bonny operates
' all year round, even in Winter, when there are many beautiful days for tourists fo get out
' onfo the water and take in the splendour of the surroundings all year round.
|
In summary, we support this application 100% and look forward to hearing in due course
that it has been formally approved.

Environmental Officer: Coastal Management
Department of Environmental Affairs and Development Planning

Western Cape Government

The following is noted:
* No further boats will be allowed to operate within the Botriver Estuarine System only

Lady Bonnie.
» CapeNature has previously been consulted and agreed on the usage of the boat

within the estuarine system.

As such, we do not object against the usage of Lady Bonnie within the Botriver Estuary
provided that the condition of approval state that this will be the only boat within the
estuarine system. (Refer annexure A)
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Conclusion

These objections have revealed the concerns of the home owners and members of the
BCHOA. The application is submitted to allow the continuation of the operation that will
have a positive impact on the economy as well as invite more tourist to visit the Overstrand
and increase the overall appeal of the area.

Considering the response to objections, it is recommended that the planning application
be approved as submitted.

Yours faitfully

NSEN
PROFESSIONAL TOWN PLANNER (A/2858/2019)
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From: Mercia J Liddle

To: WRAP

Subject: RE: PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER 575, CALEDON
Date: Wednesday, 02 August 2023 13:08:20

Attachments: image001,png

Good day Thian,

Our telephonic conversation between you, leptieshaam Bekko and myself
earlier today and your email below refers.

The following is noted
« No further boats will be allowed to operate within the Botriver Estuarine

System only Lady Bonnie.
« CapeNature has previously been consulted and agreed on the usage of

the boat within the estuarine system.

As such, we do not object against the usage of Lady Bonnie within the Botriver
Estuary provided that the condition of approval state that this will be the only
boat within the estuarine system.

Kind Regards

Mercia Liddle
Environmental Officer: Coastal Management
Department of Environmental Affairs and Development Planning

Western Cape Government

4" Fioor, Leeusig, 1 Dorp Street, Cape Town, 8000
Tel: +27 (0)21 483 4627

Email: mercia.liddle@westerncape.gov.za
Website: www.westerncape.gov.za/eadp

Western Cape
Government

FOR YOU

Be 110% Green. Redd from the screen,

From: WRAP <admin@wrapgroup.co.za>

Sent: Wednesday, 2 August, 2023 12:43 PM

To: Mercia J Liddle <Mercia.Liddle@westerncape.gov.za>

Subject: PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER 575, CALEDON

Good afternoon Mercia

Thank you for you time earlier.
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As discussed, there will only be 1 boat (The Lady Bonnie) and no additional vessels will ever be

used.

If you need to state that this needs to be a condition of approval you are more than welcome to
do so as a way to ensure the municipality only ever approves the Lady Bonnie.

Kind Regards,

THIAN JANSEN

PROFESSIONAL TOWN PLAKNNER

Email: i r

T: +27 (28) 313 1411 | M: 427 {72) 1227704

Unit B, Standard House, Cnr Royal and Dirkie Uys Street
P O Box 1247, Hermanus, 7200

WWW WIQRQroUR,Cco.7Q

Project Office 9G-

Town Plznning & Project Managamant

“All views or opinions expressed in this electronic message and its attachments are the view of the sender and
do not necessarily reflect the views and opinions of the Western Cape Government (the WCG). No employee
of the WCG is entitled to conclude a binding contract on behaif of the WCG uniess he/she is an accounting
officer of the WCG, or his or her authorised representative.

The information contained in this message and its attachments may be confidential or privileged and s for
the use of the named recipient only, except where the sender specifically states otherwise.

If you are not the intended recipient you may not copy or deliver this message to anyone.”

Ml
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FINANCIAL CONSEQUENCES FOR HOA

The operation of a tourist facility would mean additional financial and administrative burdens for the
HOA and an additional burden on the infrastructure. The application should therefore contain a detailed
list of the additional costs to be expected and the distribution of these costs.

We understand the homeowner concerns regarding the approval of the Lady Bonnie pontoon boat for
conducting tours on the Botriver lagoon and its potential impact on the Homeowners Association’s
(HOA) costs and burden. We would like to address these concerns and clarify that the operation of the
boat and its associated services, which are owned and operated by Benguela Cove Investments, will not

lead to any costs being passed onto the HOA.

Benguela Cove Investments, as the operator of the commercial area, is committed to ensuring that all
costs associated with the pontoon boat service are borne entirely by their company. They have
consistently paid their levies as a responsible member of the homeowners association, and they will
continue to do so. As such, any expenses arising from the operation of the boat will be solely accounted

for by Benguela Cove Investments.

It's essential to note that the boat's operation will not impose any further burden on the infrastructure
or amenities used by the homeowners association. Benguela Cove Investments will utilize the jetty in
the same manner as any other member of the HOA, and they are fully aware of their responsibilities in
maintaining and using the shared facilities.

Regarding the potential financial and administrative burdens for the HOA, we assure you that Benguela
Cove Investments is responsible for handling all expenses related to the operation of the tourist facility.
They have been diligent in conducting a thorough analysis of the associated costs, and they are prepared
to cover these expenses without any reliance on the HOA's resources.

The Lady Bonnie pontoon boat offers a unique opportunity to enhance tourism and local business in the
area, providing benefits for the community as a whole. We believe that working collaboratively with
Benguela Cove Investments can lead to a successful arrangement without imposing any adverse effects
on the homeowners association.

35|u2
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Objection 12 - Impact on relationship with HOA not addressed (210/575, 220/575)

The proposed change places additional burdens onto individual homeowners which have not been
addressed by the applicant. The burden is administrative and financial. | am personally not willing to
financially subsidize (through HOA levies) the establishment/ running of tourist facilities and the
additional pressure on infrastructure this would amount to. Part of the application, in my view, should
be a detailed agreement how the financial bourdon is paid for.

Thank you for sharing the owner concerns regarding the Lady Bonnie Boat and its impact on the
homeowners association (HOA). We understand that transparency and addressing potential burdens are
essential when considering any new development within the community.

First and foremost, it's important to clarify that the Lady Bonnie Boat and its activities are entirely
funded by Benguela Cove Investments, the owner of the commercial area. As a member of the
homeowners association, Benguela Cove Investments contributes fully to the infrastructure costs
through its levy payments, just like any other owner. This means that they share the financial
responsibility for maintaining the community's infrastructure and amenities.

Regarding your objection that the proposed boat service may place additional burdens on individual
homeowners, we want to assure you that Benguela Cove Investments has carefully considered the
impact on the infrastructure. It is not anticipated that the running of the boat service will cause any
strain on the community's infrastructure. Therefore, there will be no increase in costs to the
homeowners association due to the boat service.

As rightly pointed out, financial transparency is crucial. We would like to reiterate that the Lady Bonnie
Boat and its operations are self-sustaining, independently funded by Benguela Cove Investments. The
boat service will not be subsidized by the homeowners association or any individual homeowner. There
will be no financial burden on any homeowner to support the tourist facilities or the boat’s running
expenses.

F|y2
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“Thirdly, we pay a high amount of levy and | don't see how the business benefits us in terms of reduced
levies. It appears to me that we pay levy for someone to appropriate profit under the disguise of
homeowners. | would like to know how this benefits us in terms of maintenance, reduced levies etc.”

Subject: Response to Concerns Regarding Levies and Benefits at Benguela Cove Estate

I hope this letter finds you well. On behalf of Benguela Cove Investments, | would like to address the
concerns raised by the homeowners regarding the levies and benefits at Benguela Cove Estate.

Firstly, we appreciate the opportunity to clarify our role in the estate and the contributions made as a
mixed-use residential, commercial, and farming business. As a levy-paying member of the homeowners'
association, we understand that our levies, along with those of other homeowners, are essential for the
overall upkeep and operation of the entire estate. We share the common goal of maintaining a well-
managed and thriving community.

While it is true that the commercial and farming activities we conduct are integrated into the estate and
contribute to its functioning, we acknowledge that the benefits might not be immediately apparent to
individual homeowners. We would like to assure all homeowners that our presence and activities have a
positive impact on the estate as a whole, which in turn benefits the entire community.

The levies paid by all members, including Benguela Cove Investments, are primarily used for various
essential services such as maintaining common facilities, providing security, landscaping, and other
shared amenities that enhance the quality of life for all residents. Our farming enterprise plays a role via
the Services and Maintenance agreement in reducing certain maintenance and operational costs within
the estate. These cost savings help in keeping levies at a reasonable level for all homeowners.
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“|LLEGAL ACCESS AND MECHANICAL DISTURBANCE OF THE BEACH AND CONSERVATION AREA

Already now, while the application is pending illegal work has been carried out on the "beach" on the
plot 220. These was documented photographically (Appendix 1). On the pictures you can see that a so-
called digger-loader and workers are in the protected area and are doing some work.

It must be pointed out that this disturbance is totally illegal as no permission was obtained from
Department of Environmental Affairs and Development Planning.”

Subject: Response to Allegations of lllegal Access and Mechanical Disturbance of the Beach and
Conservation Area

| am writing in response to the owner allegations of illegal access and mechanical disturbance of the
beach and conservation area on plot 220. | represent the homeowners association and the farm team
involved in the clean-up activity in question.

First and foremost, we would like to clarify that the images presented as evidence of illegal activity are
misleading and fail to demonstrate any wrongdoing on our part. The team responsible for the clean-up
fully understands the sensitivity of the area, its conservation issues, and the importance of protecting
the bird life within the vicinity. They are committed to adhering to all relevant environmental

regulations and guidelines.

It is crucial to note that our team does not undertake any work without first conducting a thorough
inspection of the entire area to identify and avoid any nesting bird sites or other environmentaily
sensitive locations. Our commitment to conservation and protection of the ecosystem is a top priority
during all our activities.

Regarding the specific clean-up activity, the farm team was tasked with removing accumulated debris on
the shores of the lagoon and particularly underneath the clubhouse and the jetty. The use of a digger-
loader was restricted to an area that was less than 100 meters from the jetty. We can confirm that no
work was conducted in proximity to the Milkwoods, and no nesting birds were present during the

operation.

Moreover, during the clean-up process, debris and rubbish were manually removed by hand and
carefully placed into the digger-loader for disposal. The machine was not used for any mechanical
disturbance on the main beach or shorelines.

We understand the concerns raised about the necessity of obtaining permission from the Department of
Environmental Affairs and Development Planning before conducting any activity in the protected area.
We want to assure you that the farm team was acting in good faith and believed they were within the
scope of permissible activities for beach and conservation area clean-up.

In conclusion, we firmly deny any intentional illegal access or mechanical disturbance of the beach and
conservation area. Our actions were geared towards maintaining the ecological balance and preserving
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the beauty of the surroundings. We are committed to learning from this incident and working closely
with the appropriate authorities to ensure all future activities are conducted within the bounds of the

law and environmental best practices.
Please do not hesitate to reach out to us if you have any further questions or concerns. We look forward
to resolving this matter amicably and continuing our dedication to the conservation and protection of

the environment.
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COMMENTS FROM THE ENGINEERING SERVICES DEPARTMENT FOR:
CONSENT USE & DETERMINATION OF AN ADMINISTRATIVE PENALTY:
PORTION 210 & 220 (PORTIONS OF PORTION 80) OF FARM
AFDAKSRIVIER N0.575, DIVISION CALEDON (4336/2023)

Electricity : Eskom area
Stormwater : No services available
Water ; No services available
Sewer : No services available
Roads and traffic No services available
Conditions:

1. that the developer arrange with ESKOM for the provision of
electricity and that he complies with all conditions as may be set by
ESKOM;

2. that the developer will be responsible to obtain the necessary
approval, licences and permits from the applicable authorities
(Department of Environmental Affairs, health, BOCMA etc.) for the
registration and licensing dams and for the use of any other water
resources and the extraction thereof;

3. that the developer is responsible to provide potable water to the
development that complies with SANS0241 standards and that
relevant proof be submitted to the Senior Manager: Engineering
Services, Overstrand Municipality;

4, that waste water disposal be done in a safe and healthy manner
and that plans thereof be submitted to the Municipality and
Department Of Environmental Affairs for approval;

5. that the developer complies to all the conditions set by Department
Of Environmental Affairs and BOCMA.

6. that the conditions set by the Department of Transport and Public
Works be adhered to.

S A Q»¢~ /(AJ’A)‘L-?
/DENNIS HENDRIKS ”  DATE

SENIOR MANAGER:
ENIGINEERING SERVICES
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61 Oak Avenue, Highveld, Our reference: WWIP_WCN+1228_23

Port Elizabeth Your reference: Ptn 210 & 220 of Farm 575, HBENG
Private Bag X881, Pretoria, Gauteng, 0001 Enquirie s: P. Ngqakayi

Techno Park, Centurion 0157, TEL: 0437056236/0813922403

EMAIL: Portian{@openserve.co.za

3 April 2023 FILE NO. Biwus 20lss
Attention: 5. MULLER SCAN NO.

Overstrand j

P. O BOX 20 COLLABORATOR NO.

HARMANUS 11841326 [

7200

OPTIC FIBRE & COPPER PLANT AFFECTED

RE: PORTIONS 210 AND 220 (PORTIONS OF PORTION 80) OF FARM AFDAKS RIVER NO 575, CALEDON DIVISION:
APPLICATION FOR CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: WRAP PROJECT OFFICE
ON BEHALF OF BENGUELA COVE HOMEOWNERS ASSOCIATION

With reference to your application received 18 March 2023.

As important cables are affected, please contact our representative Marius Makier telephone number 081 348
2317, | hereby inform you that Open Serve approves the proposed work indicated on your drawing in principle. This
approval is valid for 6 months only, after which reapplication must be made if the work has not been completed.

Any changes or deviations from the original planning during or prior to construction must immediately be
communicated to this office.

Approval is granted, subject to the following conditions.

As per sketch attached, Open Serve infrastructure will be affected, consequently the conditions below and on the

attached legend will apply.

Telecommunication services position is shown as accurately as possible but should be regarded as approximate

only.
Should alterations or relocation of existing infrastructure be required, such work will be done at the requ est and

cost of the applicant.

Telkom SA SOC Limited: Reg no 1991/005476/30. Directors: MS Moloko (Chairperson), SN Maseko {(Group Chief Executive Officer), D Reyneke (Acting Group Chief Financial
Officer), N Kapila*, PCS Luthuli, DD Mokgatle, KW Mzondeki, F Petersen-Cook, KA Rayner, A Samuels, SP Sibisi, H Singh, RG Tomlinson, LL Von Zeuner.

Company Secretary: AC Ceba *India

/\Q 03 APR 23
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Please notify this office within 21 working days from this letter of acceptance and if any alternative proposal is
available or if a recoverable work should commence.

It would be appreciated if this office can be notified within 30 days of completion of the construction work.
Confirmation is required on completion of construction as per agreed requirements.

Should Open Serve infrastructure be damaged while work is undertaken, kindly contact our representative

immediately.

All Open Serve rights remain reserved.

Yours faithfully

P Ngqakayi

For Selwyn Bowers
Operations Manager
Wayleave Management: Southern and Western Region

Tefkom SA SOC Limited: Reg no 1991/005476/30. Directors: MS Moloko (Chairperson), SN Maseko (Group Chief Executive Officer), D Reyneke (Acting Group Chief Financial
Officer), N Kapila*, PCS Luthuli, DD Makgatle, KW Mzondeki, F Petersen-Cook, KA Rayner, A Samuels, SP Sibisi, H Singh, RG Tomlinson, LL Von Zeuner.

Company Secretary: AC Ceba *India
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CONSERVATION INTELLIGENCE

postal 16 17th Avenue, Voélklip, Hermanus, 7200
physical 16 17th Avenue, Voélklip, Hermanus, 7200
website www.capenature.co.za

enquiries Rhett Smart

telephone 087 087 8017

email rsmart@capenature.co.za

reference LS14/2/6/1/7/2/575-210&220_consent_Fisherhaven

date 28 May 2021
Overstrand Municipality FILE NO-R\\E) 2. 220
P.O. Box 20 -0 /\\wco\\z e N\ G .;
Hermanus v

© ot SCAN NO.
7200 W\ Qiuie)
P 2o ‘

Attention: Henk Olivier COLLABORATOR NO.
By email: loretta{@overstrand.gov.za \Blo2 LR

U

Dear Mr Olivier

Application for Consent Use and Administrative Fine for Tourist Facilities on
Portions 210 and 220 of Farm Afdaks Rivier 575, Benguela Cove Estate,

Fisherhaven
(Overstrand Municipality ref. no.: Ptn 210 & 220 of Farm 575, HBENG/4336/2023)

CapeNature would like to thank you for the opportunity to comment on the application and
would like to make the following comments. Please note that our comments only pertain to
the biodiversity related impacts and not to the overall desirability of the application.

The application is for tourist facilities (defined to include recreational facilities) which consists
of the existing activity of boat cruises on the Bot River Estuary for guests of Benguela Estate.
Although not explicitly referred to, the structures located on the two subject properties
which facilitate the provision of the boating activity, namely jetty/boardwalk, slipway and
boathouse need to form part of the application. The other recreational activities located these
two properties are not mentioned and we wish to query if these also require authorisation
as tourist facilities, since it is for public use e.g. clubhouse, tennis courts, swimming pool.

The development of the structures within 100 m of the high water mark (5 m contour) of
the estuary require environmental authorisation. If the tourist facilities already received
environmental authorisation with the initial authorisation for Benguela Cove Estate, the
record of decision/environmental authorisation should be included as an appendix for
confirmation. Structures below the high water mark require a lease in terms of the Sea Shore
Act from CapeNature. There is currently no Sea Shore Lease in place for this property and
therefore is non-compliant. As a minimum the jetty and slipway extend below the high water
mark of the estuary. It is further noted that additional activities have been reported to

CapeNature which will be followed up.

The operation of the boat below the high water mark is beyond the scope of this application,
as the application only relates to the two cadastres which do not extend below the high water
mark. The operation of the boat is controlled by the Bot River Estuary Management Plan
(EMP) compiled in terms of the National Environmental Management: Integrated Coastal

The Western Cape Nature Conservation Board trading as CapeNature
Board Members: Assaciate Prof Denver Hendricks (Chairperson), Prof Gavir Maneveldt {Vice Chairperson). Ms Marguerite Loubser, Mr Mervyn

Burton, Dr Colin Johnson, Prof Aubrey Redlinghuis, Mr Paul Slack

19 MAY 2023
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Management Act. The zonation of the EMP defines the sections of the estuary which can be
accessed by the boat.

In conclusion, CapeNature does not object to the consent use application. Environmental
impacts associated with the recreational facilities can be determined from the environmental
process followed in order to assist with determining the penalty for unlawful activities. An
application for a Sea Shore Lease must be submitted to CapeNature for the attention of
Rowena Crowe (rcrowe(@capenature.co.za) accompanied by an environmental authorisation.

CapeNature reserves the right to revise initial comments and request further information
based on any additional information that may be received.

Yours sincerely

: Qf«b

e

Rhett Smart
For: Manager (Landscape Conservation Intelligence)

cc. Steve Gildenhuys, CapeNature
Rowena Crowe, CapeNature

2|2
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Department of Environmental Affairs and Develecpment Planning
: % Western Cape Mercia Liddle
i :_r,' Government Biodiversity and Coastal Management
; Mercia.liddle@westerncape.gov.za | Tel: 021 483 4627

CMU Reference: 17/1/8(CMU 0019/2023)

TP- ATheort

(== 1 =i T —

The Office of the Director: Infrastructure & Planning
Town and Spatial Planning
Overstrand Municipality

P.O.Box 20

HERMANUS

L) FILE NOPNS 240 ¢, 220
Abdexks Riner 5115 |y

Aftention: Mr H Olivier SCAN NO.
| wWC & Tel: 028 313 8900
COLLABORATOR NO. Email: alida@overstrand.aov.za

\Eo 29

RE: REQUEST FOR COMMENT FROM THE SUB-DIRECTORATE: COASTAL MANAGEMENT ON THE
APPLICATION FOR CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY ON
FARM 210/575 AND FARM 220/575, BOTRIVIER, OVERBERG DISTRICT.

Dear Madam

Your request for comment from the Sub-directorate: Coastal Management on the above-
mentioned pre-application basic assessment report received on 29 March 2023, refers.

1. CONTEXT

1.1. The Integrated Coastal Management Act, 2008 (Act No. 24 of 2008} (“NEM: ICMA") is a
Specific Environmental Management Act under the umbrella of the National
Environmental Management Act, 1998 (Act No. 107 of 1998) (“NEMA"). The NEM: ICMA
sets out to manage the nation's coastal resources, promote social equity and best
economic use of coastal resources whilst protecting the natural environment. In terms of
Section 38 of the NEM: ICMA, the Department of Environmental Affairs and Development
Planning (‘the Department’) is the provincial lead agency for coastal management in
the Western Cape as well as the competent authority for the administration of the
“Management of public launch sites in the coastal zone (GN No. 497, 27 June 2014)
“Public Launch Site Regulations”.

1.2. The Department, in pursuant of fulfiling its mandate, is implementing the Provincial
Coastal Management Programme (“PCMP”). The PCMP is a five (§) year strategic
document, and ifs purpose is to provide all departments and organisations with an
integrated, coordinated and uniform approach to coastal management in the Province.

Page 1 of &

www . westerncape. Jov.za
/{{ 3 U MAY 2023 Department of Environmental Affairs and Development Pianning
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The Department is in the process of finalising the next generation PCMP that includes
priority objectives for the next 5 years. This PCMP was adopted on 19 May 2023 and may
be viewed at Western Cape draft PCMP 2022-2027.

A key priority of the PCMP is the Estuary Management Programme, which is predominantly
implemented through the Estuary Management Framework and Implementation Strategy
(“"EMFIS") project. The Department is implementing estuary management in accordance
with the NEM: ICMA and the National Estuarine Management Protocol (“NEMP").
Relevant guidelines, Estuarine Management Plans, Mouth Management Plans need to be
considered when any listed activities are triggered in the Estuarine Functional Zone. The
Department is in the process of approving a series of Estuarine Management Plans. Both
draft and approved plans may be viewed at DEA&DP: Coastal Manacement.

The facilitation of public access to the coast is an objective of the NEM: ICMA as well as
a Pricrity in the WC PCMP. The Department developed the Provincial Coastal Access
Strategy and Plan, 2017 (“PCASP") and commissioned coastal access audits per
municipal district to assist municipalities with identifying existing, historic, and desired
public coastal access. These coastal access audits also identify hotspots or areas of
conflict to assist the municipalities with facilitating public access in terms of Section 18 of
the NEM: ICMA. The PCASP as well as the coastal access audits are available on the
Departmental website at DEA&DP: Coastal Management.

COMMENT

The sub-directorate: Coastal Management (“SD: CM") has reviewed the information as
specified above and have the following commentary:

The applicant is requesting consent use in terms of Section 16(2}{o) of the Overstrand
Municipal Amendment By-Law on Municipal Land Use Planning, 2020, and the
determination of an administrative penaity in terms of Section 16(2)(q) of the By-Law for
the unauthorised land use activities as stipulated above. The subject properties serve as
recreation areas for private landowners and guests of the wine estate, mainly for access
to the Botriver Estuary. Furthermore, Farm 210/575 is used for storing water vessels and
features amenities like a tennis court and pool for residents, while Farm 220/575 improved
with a jetty and boathouse, is proposed to be converted into a tourist facility offering
pontoon boat experiences on the Botriver Estuary. Both properties are owned by the
Benguela Cove Homeowners Association and the title deeds don't have any restrictive
conditions that prohibits the proposed tourist facility.

. According tfo the Western Cape Biodiversity Spatial Plan (2017), both subject properties

partially falt within an Ecological Sensitive Area. These areas are not essential for meeting
biodiversity targets but play an important role in supporting the functioning of protected
areas or CBAs and are often vital for delivering ecosystem services. The management
objective of such sites is to maintain them in a natural or near-natural state, with no further

Page 2 of é
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loss of habitat. Degraded areas should be rehabilitated and only low impact, biodiversity-
sensitive land uses are appropriate.

. Be advised that Farm 220/575 is located within the Coastal Protection Zone (“CPZ"} as

defined in Section 16 of the NEM: ICMA and the purpose of the CPZ is to avoid increasing
the effect or severity of natural hazards in the coastal zone and to protect people and
properties from risks arising from dynamic coastal processes, including the risk of sea level
risks. Due to the subject property’s location within the CPZ, Section 63 of the NEM: ICMA
must be considered where an authorisation is required in terms of Chapter 5 of the NEMA.
Furthermore, Section 62 of the NEM: ICMA obliges all organs of state that regulates the
planning of land to apply that legislation in a manner that gives effect to the purpose of
the CPZ. As such, Section 63 of the NEM: ICMA must be considered by local authorities for
land use decision making.

4. In terms of coastal risk modelling commissioned by the SD: CM, Farm 220/575 is located

seaward of the Overberg coastal management line {“CML"). The delineation of the CML
is based on the methodology that was informed by various factors including Section 25(B)
of the NEM: ICMA, taking into consideration ownership and zonation of vacant land. As
the proposed property is located along a sheltered bay as indicated by the applicant,
erosion is not a concern, however, impacts from inundation, flooding, sform surges and
sea level rise as a result of climate change must be considered. Furthermore, in terms of
the Departmental Risk Zones (see Figure 1 below) Farm 220/575 is also located within the

Rural Risk Zone.

Farm 210/575 is not located within the CPZ and is landward of the Overberg District CML,
however it is located within the Rural Risk Zone as depicted in Figure 1 below. Furthermore,
the applicant failed to indicate how the concerns as a result of impacts of climate
change were considered for this application.

Be advised Farm 220/575 is located within the Estuarine Function Zone (“EFZ") which
equates to the 5m contour around an estuary. This area is used as a delineation boundary
within estuaries as it encapsulates most dynamic areas influenced by long-term estuarine
sedimentary processes. It provides a buffer zone that allows an estuary 1o swell within the
floodplain of an estuary in the event of flood events, inundation as well as sea-level rise
due to climate change. It also allows for the inclusion of some terrestrial fringe vegetation
that contribute detritus to the system and refuge areas for many animal species during

floods.

Although the applicant considered the draft Bot/Kleinmond Estuarine Management Plan
(2019), it should be noted that the Western Cape EMFIS Best Practise Activity Guidelines
(2019} recommends in item 1.3., no development should be approved to take place in
the EFZ or the highly dynamic littoral active zone. These Guidelines further recommend
that developments must take into consideration any adopted coastal management lines
and applicable controls, and/or coastal risk lines where high risk areas are identified.

Page 3of é
www.westerncare.qaov.za
Department of Environmental Affairs and Development Planning
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Avoiding development in at-risk or sensitive areas will help to maintain thé ecological

integrity of the estuarine environment, prevent disruption of the natural coastal processes,
maintain aesthetic quality, and ultimately protect coastal developments and people.

. In terms of the Departmental Circular, DEA&DP 0004/2021, regarding ‘The consideration

of coastal risk in land use decisions as well as the way forward with respect to the
establishment and implementation of Coastal Management Lines in terms of the NEM:
ICMA', a precautionary approach must be adopted with respect to land use decisions
within risk areas. The Circular also recommends development parameters fo be
considered for general risk and general estuarine risk areas. This includes maintaining
coastal quality; reducing public liability; reducing risk to human life: preventing
intensification of development in general risk areas but allow exercising of existing rights
within reason; prevention of encroachment that will impact on the integrity of the
shoreline ecology; and enables safe evacuation in an emergency. The Circular further
advises that any new development be set far back from the EFZ as possible and existing
coastal processes and indigenous vegetation within the EFZ must be maintained.

. With the country experiencing more severe weather conditions, the applicant must be

cognisant that in the event of any erosion or accretion on the subject property, Section
15 of the NEM: ICMA states:

(1) No person, owner or occupier of land adjacent to the seashore or other coastal public
property capable of erosion or accretion may require any organ of state or any other
person to take measures to prevent the erosion or accretion of the seashore or such
other coastal public property, or of land adjacent fo coastal public property, unless
the erosion is caused by an intentional act or omission of that organ of state or other

person.

(2) No person may construct, maintain or extend any structfure, or take measures on
coastal public property to prevent or promote erosion or accretion of the seashore
except as provided for in this Act, the NEMA or any other specific environmental
management Act.

As such, the applicant must be informed in terms of Section 15 of the NEM: ICMA the

applicant may not erect any protection measures against erosion or accretion outside

of their property boundary.

Considering the location of the subject properties, the applicant must be informed of risk
pertaining fo the loss of property shouid the high-water mark of the sea move inland of
the property boundary or during a flooding event. In this regard, Section 14 of the NEM:
ICMA and the Advisory Note from the office of the Chief Surveyor General, dated 15
October 2021, is applicable.

It must be noted that no alternatives were submitted with the application and the SD: CM
would advise that the proposed development be located landward of the CPZ and CML
and be set further inland from the rural risk zone to provide an adequate buffer from storm

surges.

Page 4 of 6
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The SD: further recommends that the applicant adequately considers the impacts of
climate change on the proposed development and that they inform the exact location
of the footprint and design of the proposed structure.

If the nature of the development does not require that it be placed within the EFZ, then
an alternative location must be sought. Where no location alternatives are possible and
the development needs to occur within the EFZ or broader Littoral Active Zone, an EIA
must be conducted to identify and mitigate impacts, and an EA obtained where
necessary. No location alternatives were submitted with this application and the SD: CM
would advise the proposed tourist facility to be located landward of the CML, Rural Risk

Zone and EFZ.

Based on the above, the SD: CM does not support the consent use for a tourist facility on
Farm 220/575 as requested, as the said development is proposed to be within the CPZ,
EFZ, Rural Risk Zone and seaward of the Overberg CML.

Be advised the determination of the administrative penalty and whether such a penalty
should be issued is at the discretion of the municipality.

The applicant must be reminded of their general duty of care and the remediation of
environmental damage, in terms of Section 28(1) of NEMA, which, specifically states that:
“..Every person who causes, has caused or may cause significant pollution or
degradation of the environment must take reasonable measures to prevent such pollution
or degradation from occurring, confinuing or recurring, or, in so far as such harm to the
environment is authorised by law or cannot reasonably be avoided or stopped, fo
minimise and rectify such pollution or degradation of the environment..." together with
Section 58 of the NEM: ICMA which refers to one's duty to avoid causing adverse effects

on the coastal environment.

The SD: CM reserves the right to revise or withdraw its comments and request further
information from you based on any information that may be received.

Yours faithfully

Digitally signed by

IeptiEShaam leptieshaam Bekko

Date: 2023.05.30 14:24:25
Be kkO +02'00'

leptieshaam Bekko
CONTROL ENVIRONMENTAL OFFICER
SUB-DIRECTORATE: COASTAL MANAGEMENT

DATE: 30 May 2023

Page 5 of é
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Figure 1: DEA&DP Risk Zone in relation to Farm 210/575 and Farm 220/575
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Department of Environmental Affairs and Development Planning

Western Cape D’mitri Matthews
Government Directorate: Development Management, Region 1
D'mitri.Matthews@westerncape.gov.za | Tel: 021 483 8350

IT= = e e T i — e el = o N e e N i

REFERENCE: 16/3/3/6/6/E2/27/1109/23
DATE: 10 May 2023

The Municipal Manager
Overstrand Municipality
P. O. Box 20

HERMANUS

7200

Aftention: L. Isaacs

Tel.: +27 (0) 313 8900
Email: loriaanisaacs@overstrand.gov.za
Dear Madam

RE: APPLICABILITY OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF
1998) (“NEMA") ENVIRONMENTAL IMPACT ASSESSMENT (“EIA") REGULATIONS, 2014 (AS AMENDED),
WITH RESPECT TO THE PROPOSED APPLICATION FOR CONSENT USE AND DETERMINATION OF
ADMINISTRATIVE PENALTY: PORTION 210 AND PORTION 220 (PORTIONS OF PORTION 80) OF FARM
AFDAKS RIVIER, CALEDON (OVERSTRAND)

1. The electronic correspondence dated 28 March 2023, as received by the Department on the same
day, refers.

2. Following the review of the new information contained in the electronic correspondence, this
Department notes the following:

2.1 The application is for the consent use to operate a pontoon boat as a recreational facility, that
will be used for guided boat tours.

3.  Your attention is therefore drawn to the listed activities in terms of the NEMA EIA Regulations 2014 (as
amended) as defined in Listing Notices (“LN") 1, 2 and 3 of 7 April 2017. Be advised that, based on the
information provided, the proposed development on the abovementioned property, does not
constitute any listed activities as defined in terms of the NEMA EIA Regulations 2014 {as amended).
Environmental Authorisation is therefore not required prior to the proposed development.

4.  The above-mentioned is based on the following:

4.1 The pontoon boat will be used for guided tours and not overnight accommodation.

5.  However, should any future development trigger any listed activity in terms of the EIA Regulations, 2014
(as amended), an application form for Environmental Authorisation must be submitted to the
Competent Authority and the Environmental Authorisation obtfained prior to the development
proposal being commenced with on the proposed site. The relevant application forms are available
on this Department’s website: www.westerncape.gov.za/eadp.

6. You are further reminded of your general duty of care towards the environment in terms of section
28{1) of NEMA which states:

www.westerncape.qov.za
Department of Environmental Affairs and Development Planning
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“Every person who causes, has caused or may cause significant pollution or degradation of the
environment must take reasonable measures to prevent such pollution or degradation from occurring,
continuing or recurring, or, in so far as such harm to the environment is authorised by law or cannot
reasonably be avoided or stopped, to minimise and rectify such pollution or degradation of the

environment."”

7. Please note that the applicant must comply with any other statutory requirements that may be
applicable to the undertaking of the activity.

8. Kindly quote the abovementioned reference number in any future correspondence concerning the
proposed development.

9. This Department reserves the right to revise or withdraw its comments and request further information
based on any information received.

Yours faithfully

Digitally signed by
Ma rbe Marbe Coetzee
Date: 2023.05.10

op Coetzee 1oa0as 0200
HEAD OF COMPONENT
ENVIRONMENTAL IMPACT MANAGEMENT SERVICES: REGION 1
DEPARTMENT OF ENVIRONMENTAL AFFAIRS AND DEVELOPMENT PLANNING
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BREEDE-OLIFANTS

< oH .

Cnr Mountain Mill & East Lake Road, Worcester 6850, Private Bag X3055 Worcester 6849
Enquiries: Vhengani Ligudu Tel: +27 23 346 8000 Fax: +27 23 347 2012 E-mail: viigudu@bocma.co.za

REFERENCE NO: 4/10/1/G40G/AFDAKS RIVER 575/210& 220
Date: 23 November 2023

The Municipal Manager
Overstrand Municipality
P. 0. Box 20
HERMANUS

7200

Attention: Mr H Olivier

RE: APPLICATION FOR CONSENT USE AND DETERMINATION OF AN ADMINSTRATIVE
PENALTY: PORTIONS 210 AND 220 (PORTIONS OF PORTION) OF FARM AFDAKS
RIVIER NO. 575, CALEDON.

With reference to the above-mentioned document received by this office on the 01/11/2023,
requesting comments.

This office has reviewed the above mentioned application and has no objections on the
proposed activities subject to the following comments:

1. Al relevant sections and regulations of the National Water Act, 1998 (Act 36 of 1998)
regarding water use must be adhered.

2. The properties are located along the Bot River Estuary, please note that an Estuary is not
a watercourse in terms of the National Water Act, 1998 (Act 36 of 1998) and therefore
water uses are not triggered by the use of Lady Bonnie boat.

3. Please consult the Department of Environmental Affairs and Development Planning
regarding the use of Estuary for recreational purposes.

4. The minimising of waste must be promoted and alternative methods for waste
management must be investigated.

This office reserves the right to revise initial comments and request further information based
on any additionai information that may be received. The onus remains with the registered
property owner to confirm adherence to any other relevant legislation that any activities might
trigger and/or need authorization.

Please do not hesitate to contact the above official should there be any queries.

Yours faithfully

M:I;JAN VAN STADEN

CHIEF EXECUTIVE OFFICER (Acting)
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From:
Sent:
To:

Cc:
Subject:

Morning Henk

Andre Olivier

Wednesday, 21 February 2024 09:23
Henk Olivier

Jacques Wilkinson; Riaan Marinus
RE: Benguela Cove

My take on the questions posed by members of the Benguela HOA,

1. Whether the HOA followed the correct processes/ procedures when submitting a planning application with regard

to the Common Property.

In terms of clause 2.4.4 of the Constitution “common property” means all land transferred to the HOA. In this
regard clause 29 confirms that this has in fact been done. This includes Erven 210 and 220.

b. Clause 3.1 determines that the main business of the HOA is to promote, advance and protect the interests of

Members in the development. This is confirmed and expanded on by clause 3.2 which clearly determines that
the main object and purpose of the HOA is to provide for the “control over and protection and maintenance of
the “common property” of areas regarded as “common to all Members”.

All registered owners are members of the HOA — see clause 4.1. If, in terms of clause 4.5 all members shall be
jointly liable for any expenditure incurred in connection with the main object or(?) purpose of the HOA for
anything done by the HOA with the intention of benefitting its Members, then this surely means that the
members have a constitutional right to be informed as to what the HOA does or intends doing in the
development? Common sense dictates that Members cannot be saddled with responsibilities and liabilities
only and not have any say or a right to be informed as to how liabilities are to be incurred.

Despite the provisions of clause 9.1, which seems to give the HOA unfettered powers with regard to the
management and control of the business and affairs of the HOA this seems to be tempered by clause 9.5.4
which clearly states that whatever rules and regulations the HOA may make, said rules and regulations must be
made for the advancement of the interests of Members, which in terms of clause 9.5.5 necessarily includes
the conduct of Members on the common property and, in terms of clause 9.5.6 the manner and methods of
use of the common property by Members of the HOA.

In my opinion clause 30.2.4 is probably the most important provision which confirms the rights of members of
the HOA because it states that the common property shall not be built upon etc “...without the sanction of a
special resolution of the Members of the HOA”.

in considering the above it is correct that the HOA “owns” the common property, but it does not mean that it
owns the common property to the exclusion of the members of the HOA because all the members are charged
monthly levies to cover all expenses which are incurred or anticipated which includes expenses regarding the
common property. It stands to reason that without the levies paid by the Members, it will not be possible for
the HOA to cover the costs of maintaining the common property and in this regard, it would appear that the
Developer apparently attends to the Services and Maintenance of the Development.
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As to this question | am of the opinion that given the proven constitutional rights of Members of the HOA they had the
right to be informed by way of a Special General Meeting of the intention of the HOA to submit a Planning Application

for whatever reason concerning the common property.

Furthermore, | doubt whether the HOA will be able to rely on clause 14.4.

2. Do all Members of the HOA have the right to use common property for the same purpose, ie, to operate a boat for
paying tourists?

a. Iflunderstood your question correctly, it would appear that the Developer has decided to operate a pontoon
excursion for tourists on the river without having complied with the development’s constitutional requirement
that such an idea first had to have been canvassed and discussed with the Members on a Special General
Meeting of the HOA? In addition to this it would appear that the money generated by the pontoon is/will be
claimed by the Developer alone in other words, the money is not shared /will not be shared with the HOA and

ultimately the Members?

Well again, and in furtherance of the exposition above, the Benguela Cove development consists of the HOA and the
registered owners as Members of the HOA. The HOA and the Members are 2 sides of the same coin, ie, the one cannot
exist without the other.

Furthermore, and as demonstrated above, the constitution of the development makes provision for the rights and
duties of both the HOA and the Members — it can never be that the HOA only has rights and the Members only duties. In
the matter at hand Erven 210 and 220 are common property to which the Owners qua Members of the HOA enjoy an

unassailable right of access, use and enjoyment.

As | see it the question posed seems a bit vague namely: should all Members of the Association have the right to use the
common property for the same purpose, ie, to operate a boat for paying tourists? If this is indeed the question then my
answer from a purely practical point of view will be no because if every Member in that development wants to faunch a
boat (pontoon?) it will obviously be chaos, to say the least. On the other hand, from a legal point of view they
(probably) have the right given their constitutional rights to use and enjoy the common property.

If the real question is whether the Developer must/should share the income generated from its pontoon excursions,
then the answer is probably yes, because the Developer must necessarily make use of the common property in order

to:

1. Transport the tourists across the common property of the development to and from the launch site.

2. Use the common property as the launch site of the pontoon.
3. Use the common property in order for the tourists to board and disembark the pontoon.

Given the above, and assuming that the HOA decided to permit the Developer to use the common property for its own
private business without having taken into account the rights of the Members, then it wouid appear that the HOA is in
contravention of the constitution, especially clauses 3.1; 3.2; 9.5.4; 9.5.6.

I furthermore assume that this issue was never tabled at a General or perhaps more aptly a Special General Meeting
which in itself is constitutionally irregular given the fact that all matters which affect or might affect the rights and duties
of the Members must be canvassed on a meeting. The foregoing is of course subject to whether the Trust Committee
decides to convene such a meeting given the fact that it has a discretion whether or not to convene such a meeting -

please refer to clause 12.4: “...whenever they think fit...” !

2
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How the Members ( excluding the Developer as an Owner and Member of the HOA) will be able to overcome this
challenge is unknown because it would appear that the Developer ( also supposedly an ordinary registered owner of at
least one erf and therefore an ( ordinary) member of the HOA) has somehow managed to ingrain itself into the Trust
Commiittee and to have obtained certain rights with regard to the management and control of the development
inclusive of the common property — please refer to clause 11.3 where the Developer must be present at all meetings of
the Committee and seemingly represented by at least 50% of the quorum.

If, for instance an issue is tabled at a Meeting, and the Developer represents at least 50% of the quorum how will any
decision which might be adverse to the Developer ever be taken and more importantly, passed? It seems as if the Trust
Committee and the Developer “rule the roost” in this development and that the rights of the ordinary members are to a

large degree only token.

Regards

Andre Qlivier
Legal Advisor
Overstrand Municipality/Munisipaliteit

T:+27 (0) 28 313 8903 | F: +27 (0) 86 400 6638
E: aolivier@overstrand.gov.za

From: Henk Olivier <holivier@overstrand.gov.za>
Sent: Monday, February 19, 2024 12:39 PM

To: Andre Olivier <aolivier@overstrand.gov.za>
Subject: Bengule Cove

Andre

Vind aangeheg die lugfoto van die twee erwe soos versoek, e nook n afskrif van die Soneringskaart in wit en swart. Die
erf nommers is gemerk, zoom maar net bietjie in.

;Kinds Regards/Vriendelike Groete

Henk Olivier
Town Planner
(F ERSTRAND Overstrand Municipality
i . A 1Magnolia Street, Hermanus, 7200 | P P.0 Box 20, Hermanus, 7200

T+27 (0128 313 8900 | F +27 (0] 28 312 1894
E holivierfloverstrand.gov.za |

To be a centre of excellence for the community"

From: holivier@overstrand.gov.za <holivier@overstrand.gov.za> On Behalf Of scans@overstrand.gov.za
Sent: Monday, February 19, 2024 12:20 PM

To: Henk Olivier <holivier@overstrand.gov.za>

Subject: Message from KM_C558
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Interpretation Benguela Cove Constitution: Portion 210 and 220 farm 575, Benguela Cove

From Henk Olivier <holivier@overstrand.gov.za>

Date Wed 14-Feb-24 9:55 AM

To Andre Olivier <aolivier@overstrand.gov.za>
Cc Loretta Gillion <loretta@overstrand.gov.za>

) 1 attachment (2 MB)
SKM_C55824021409240.pdf;

Andre

The Benguela Cove HOA applied to the municipality on common property to enable the Developer (BCl) to
utilize a pontoon for tourist facility (commercial) purposes, for boat trips for paying customers on the lagoon.
In the public participation process of the Municipality objections were received from residents/members of
the HOA that they were not informed about the application prior to the application being submitted to the
Municipality. They are also of the opinion that the processes in terms of the Benguela Cove Constitution were
not correctly followed (no special meeting was held with members.). Please see the attached Constitution
specifically Sections 9.5 and Section 30.

My questions are as follows?

1. Did the HOA follow correct process i.t.o the Constitution when submitting the planning application on
common property, without tabling the proposal at a special meeting of its members of the Association

for a vote.

2. Some objectors make the interpretation that Section 30,2.3 implies that should any additional rights be
approved on common properties, all members of the Association should have the right to use the
common property for the same purpose. In this case operate a boat for paying tourists.

| also attach a copy of a map showing the position of the two relevant portions in Benguela Cove.

Town Plannings concern is that should we further process the application and decide on the application, there
could be some form of legal implication for the Municipality.

Kinds Regards/Vriendelike Groete

Henk Olivier

Town Planner
Overstrand Municipality

’ A 1 Magnolia Street, Hermanus, 7200 | P P.O Box 20, Hermanus, 7200
T+27(0)28 313 8900 | F +27 (0) 28 312 1894

E holivier@overstrand.gov.za|

To be a centre of excellence for the community"

From: holivier@overstrand.gov.za <holivier@overstrand.gov.za> On Behalf Of scans@overstrand.gov.za
Sent: Wednesday, February 14, 2024 9:25 AM
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Project

Qur Reference: 22/164
Your Reference: Ptn 210 & 220 of Farm 575, HBENG

24 April 2024

The Municipal Manager
Overstrand Municipality
P O Box 20

HERMANUS

7200

Attention: Mr Henk Olivier

Annexure M (|52

Town Planning &iject Managem :’;_’_

OVERSTRAND MUNISIPALITEIT
REKORDBEHEER

25 APR 2024

-DOCUMENT CO N‘l’ R£3‘1.~ |
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FILE NO. ThoOS 210 &

220\e1S lamn
sCAN NO. NMdalce Kiue

COLLABORATOR NO.

2036630

PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER 575, CALEDON: APPLICATION FOR A

CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY

Herewith the response to your letter dated 27 February 2024 as received from the Chairman

of the Benguela Cove Homeowners Association:

“BACKGROUND

1. The Benguela Cove Lagoon Wine Estate is a mixed-use development which were / are
developed as such for residential, agricultural and commercial purposes by Benguela
Cove investments Pty Ltd (BCl) as developer in terms of the rezoning of the property and
subsequent registration of the Benguela Cove Home Owners™ Association Constitution.

2. Par 3.1 of the Constitution states that the main business of the Association is fo promote,
advance and protect the interests of its Members, relative to their ownership in the
development. In addition Par 3.2 of the Constitution confirms that the main object and
purpose of the Association is to provide for the promotion and enforcement of standards
in keeping with the character of the Benguela Cove Lagoon wine Estate development
in such a way that Members derive the maximum collective benefit by control over and
protection and maintenance of the common property of areas regarded as common
to all Members and to apportion the expenses in relation therefo between the Members

by the charging of levies to the Members.

3. BClisa Member of the HOA, which was reconfirmed by arbitration order during October
2020. BCl is paying monthly levies as registered owner of the commercial as well as all

unsold residential portions.

Project Planning | Project Feasibility | Land Use Applications | Project Execution Management | Liquor Licensing

Unit B, Standard House, PostNet Hermanus Suite 170 Tel: +27 (0)28 313 1411
Cnr Royal and Dirkie Uys Street Private Bag X146, Hermanus,  Email: admin@wrapgroup.co.za YEARS
Hermanus 7200 Web: www.wrapgroup.co.za

/Q _ ' WRAP Group Established 2002
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BCl is a private company with one of its" purposes to derive profit subject to the
contents of the Constitution.

Portions 210 & 220 are defined in the Constitution as common property. The aforesaid
portions were transferred to The HOA during 2018. It follows that the HOA as registered
owner of the aforesaid portions is obliged to comply with paras 3.1 & 3.2 of the
Constitution and to manage these portions to the benefit of all the residential owners
and BCI.

The Trustee Committee shall manage and control the business and affairs of the HOA
subject to the provisions of the Constitution — par 9.1.The Trustees are fully entifled to
make regulations for the advancement of the interests of its members ( par 9.5.4), the
regulation and control of the common property { par 9.5.5) & for governing the manner
and methods of use of the common property by or on behalf of the Members of the
HOA ( par 9.5.6).

Conduct Rule 14 contains the provisions regarding the Jefty & Mooring Slipway. The use
of the area shall be reserved for owners and / or occupiers and their guests. BCI as
owner cannot be excluded from this provision.

FACTS

BC! wishes to use Portions 210 & 220 as a member of the HOA in accordance with the
Constitution.

I
2.

<f
4. BClis fully aware of the provisions of Annexure E to the Constifution and no deviation

Of

By virtue of its" ownership and nature of business, such use can only be for commercial
pUrposes.

The registered owner of the abovementioned properties is the HOA and BCl
consequently approached the Trustees Committee to consent to the proposed use.
The application to the Trustee Committee was made on 20 January 2023.

was applied for.
The Trustees duly considered and supported the application. It was so resolved on 20

January 2023 [ copy of resolution annexed hereto).

CONCLUSION

In view of the aforesaid:

1.

A

BC! as member of the HOA is fully entitled to the use of Portions 210 & 220. It would be
unconstitutfional to refuse BCI to use the aforesaid properties as long as the provisions of
the Constitution including Annexure E had been complied with

BCI's application for consent was not unconstitutional.

The Trustees had full locus standi to consider BCI's application for consent.

The Trustees™ consent was in terms of paras 3, 9, Conduct Rule 14 and Annexure E of the
Constitution.

The aforementioned consent did not have the effect that any provision of the
Constitution was amended. The Trustee Committee’s consent is a ratification of BCI's
entittement to use Portions 210 & 220.

Consequently, it was unnecessary to obtain a special resolution or even an ordinary
resolution from the members of the HOA.

Clearly there is no prejudice to the residential members of the HOA."
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ANNEXURES:

Annexure A: Benguela Cove Home Owners’ Association Constitution
Annexure B: Annexure E of Benguela Cove Home Owners™ Association Constitution

Annexure C: Trust Resolution

We trust that you will find the above in order. Should you require any additional information,
please do not hesitate fo contact us.

THIAN JANSEN -
PROFESSIONAL TOWN PLANNER (A/2858/2019)
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Annexure A: Benguela Cove Home Owners’ Association Constitution
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BENGUELA COVE
HOME OWNERS’ ASSOCIATION

CONSTITUTION

UPDATED 20™ APRIL 2018

CONTENTS

1. NAME

2. DEFINITIONS

3. OBJECT AND PURPOSE

4, MEMBERSHIP

5. CESSATION OF MEMBERSHIP

6. TRUSTEE COMMITTEE

7. REMOVAL AND ROTATION OF TRUSTEE MEMBERS

8. OFFICE OF TRUSTEES

9. FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE

10.  OBLIGATION TO BUILD!

11.  PROCEEDINGS OF THE TRUSTEE COMMITTEE
12. GENERAL MEETINGS OF THE ASSOCIATION
13.  NOTICE OF MEETING

14.  SERVICE OF NOTICES

15.  VENUE OF MEETINGS

16.  QUORUM

7.  AGENDA AT MEETINGS

18.  PROCEDURE AT GENERAL MEETINGS

19.  PROXIES

20,  VOTING

21. FINANCIAL YEAR END

! o7th April 2018, Martin Diessner, 20180407-Special-Resolution-06-New-Obligation-to-build-clause

. -'E"-'élﬂ— Ciﬂ- L
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22. ACCOUNTS

23. AUDIT

24, INDEMNITY

25 PRIVILEGE IN RESPECT OF DEFAMATION

26. BREACH

27. WATER

28. RATES AND TAXES

29, TRANSFER OF THE COMMON PROPERTY

30. DEALINGS WITH THE COMMON PROPERTY

31. NO SUBDIVISION AND NOT MORE THAN ONE DWELLING

32. BUILDING STANDARD RULES AND AESTHETIC APPROVAL?

33. SECURITY AND BUILDING DEPOSITS®

34, CONDUCT RULES

ANNEXURES:

(e) By-laws relating to the control and use of the Bot River Estuary
(A) AGRICULTURAL BENEFITS AGREEMENT
(B) SERVICES AND MAINTENANCE
(C) CONSTRUCTION ENVIROMENTAL MANAGEMENT PLAN
(D) URBAN AND ARCHITECTURAL DESIGN CONTROLS MANUAL VERSION 7*
(E) BY-LAWS RELATING TO THE CONTROL AND USE OF THE BOT RIVIER ESTUARY

[Government Gazette NO. 5093, P.N. 480/1996 dated the 15th November 1996]

(F) BUILDER’S CODE OF CONDUCT

1. NAME
The name of the Association is: "Benguela Cove Home Owners Association”.

2, DEFINITIONS

2.1 The headnotes to the paragraphs in this constitution are inserted for reference purposes only and shall

not affect the interpretation of any of the provisions to which they relate.

e 07th April 2018, Martin Diessner, 201 80407-Special-Resolution-14-Removal -of -esthetic-approval-clause
*07th April 2018, Martin Diessner, 20180407-Special-R esolution-15-Deposits
*+ 07th April 2018, Martin Diessner, 20180407-Special-Resolution-21 -New-design-guidelines-editition-7
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2.2

2.3

2.4

LAGoowfw N E E s T AT E

Words importing the singular shall include the plural and vice versa.

Words importing the masculine shall include the feminine.

Unless the context clearly indicates a contrary intention, the following words and expressions shall bear

the following meanings:

241

“the Developer” shall mean Benguela Cove Investments (Pty) Ltd, Registration No.

2002/004722/07, Ambition House, 107 Voortrekker Road, Bellville, Cape Town, 7535.

2.4.2 "the development” or "the estate” shall mean the land together with all improvements and

243

244

2.4.5

246

2.4.7

248

249

2.4.10

24,11

services thereon.

"erf" shall mean a portion of private land owned by the Member within the development which
shall have been allocated a cadastral number by the surveyor general upon approval of the
general plan.

"the common property" shall mean the land transferred to the H.O.A, which shall include
Erven 222 to 227 inclusive, which is designated as Private Roads, Erven 205 to 211 and Erven
214 to 220 inclusive, which is designated as Private Open Spaces, Erf 221 which is designated as
the Nature Reserve and Erf 212 which is designated as the Grazing Area, but shall exclude Erven
231 and 232, which is designated as the Agricultural Enterprise which shall be retained by the
Developer for the cultivation of vines, olives and lavender fields, together with all the residential
erven, the hotel, being Erf 228 and the commercial component, being Erf 229 within the
development and all the dams, being Erf 213.

"The Agricultural Enterprise” shall mean the Vineyards, the Olive trees and the Lavender
fields and dams. Situated on Erven 231, 232 and 213.

"The Commercial Component shall mean Erf 229 which includes the Public Area, being the
Winery, Restaurant, Farm Stall, the Chapel and the Conference Facilities, but the Members
shall have certain rights over these facilities as governed by the Agricultural Benefits
Agreement.

"the general plan" shall mean the general plan relating to the land as approved by the surveyor
general;

"the association" shall mean the Benguela Cove Lagoon Home Owners Association;

"the Act" shall mean the Companies Act No. 61 of 1973.

"occupant” shall mean any person lawfully occupying an erf by virtue of his relationship to or

with a Member of the Association.

UADRC" means the Urban and Architectural Design Review Committee.
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S OBJECT AND PURPOSE

3.1 The main business of the Association is to promote, advance and protect the interests of its Members,

rclative to their ownership of erven in the development.

3.2 The main object and purpose of the Association is to provide for:

» the promotion and enforcement of standards in keeping with the character of the Benguela Cove
Lagoon Wine Estate development, in such a way that Members derive the maximum collective
benefit.

- control over and protection and maintenance of the common property of areas regarded as common
to all Members, and to apportion the expenses in relation thereto between the Members by the
charging of levies to the Members,

3.3 Itis recorded that the agricultural property within the development designated for the cultivation of
vines, olives trees and lavender fields are under the direct control and ownership of the Developer,
notwithstanding the fact that the Developer has granted the H.O.A and its Members certain rights and
benefits, which are governed by the Agricultural Benefits Agreement annexed hereto marked Annexure
"A"_ It is further recorded that notwithstanding the aforementioned ownership of the Developer, the
Developer shall be unconditional obliged to develop the agricultural enterprise and commercial
facilities in order to fulfil its obligations to the H.O.A and its Members in terms of the aforementioned

Agricultural Benefits Agreement,

4. MEMBERSHIP

4.1 Membership of the Association shall be limited to registered owners of erven in the development which
Membership shall commence simultaneously with the transfer of an erf in the development into the
name of the registered owner; provided that:

4.1.1 a person who is entitled to obtain in terms of the provisions of Section 43 of Act No. 47 of
1937 a Certificate of Registered Title to any such erf shall be deemed to be registered owner

thereof;

4.1.2  when any such owner is more than one person or entity, all the registered owners of that erf
shall be deemed, jointly and severally, to be one Member of the Association.

4.2 When a Member ceases to be the registered owner of an erf, he shall immediately cease to be a
Member of the Association.The registered owner of an erf may not resign as a Member of the

Association.
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4.5

4.6

4.7
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The rights and obligations of a Member are not transferable and every Member shall;
4.3.1  to the best of his ability further the aims and objects of the Association and;

4.3.2 observe and be bound by, this constitution and all rules and regulations made by the

Association or by the Trustee Committee from time to time.

Nothing contained in this constitution shall prevent 2 Member from ceding his rights in terms of this
constitution as security, to the mortgagee of that Member's erf.

Each Member of the Association shall be jointly liable for any expenditure incurred in connection with
the main object or purpose of the Association and for anything done by the Association with the
intention of benefiting its Members.The Association shall charge monthly levies to cover all expenses
which are incurred or anticipated, and which shall be borne by each Member equally, as to a 1/126
share per erf until such time as the buildings are completed on the Hotel Site, the Public Areas and the
Commercial Components, thereafter the Association shall charge monthly levies to cover all services to
be provided, which shall amount to approximately 1/136 of the total costs save for the Hotel and
Commercial Components, which shall be levied at 6/136 each respectively of the total costs. It is
hereby recorded the H.O.A has entered into a Services and Maintenance Agreement with the
Developer and that all Members have been made aware of such agreement as per Annexure " b ". It is
further recorded that the Agricultural Enterprise shall be liable and obliged to meet all of its own costs
and/or expenses from services received and all maintenance of its Enterprise and thus will not be liable

to pay any levies to the H.O.A.

No Member shall be entitled to transfer an erf, unless a duly authorised representative of the Trustee
Committee or the relevant party to which such function has been delegated has in writing consented to
the transfer, and the following conditions of title are imposed, namely:

4.6.1 The property, or any part thereof, shall not be transferred without the written consent of the
Benguela Cove Home Owners' Association of which the Purchaser and his successors in title,
for so long as they are the registered owners of the property, shall be obliged to be a Member
and bound by its constitution, rules and regulations.

4.6.2 No improvements, alterations, restructuring, repairs or any building work of any nature shall
be effected to the property, nor shall the access to the property be altered, without the prior
written approval of the Association.

A consent to transfer an erf as contemplated above shall be withheld by the Trustee Committee until

the following have been complied with:

4.7.1 Levies and any other amounts due to the Association by the registered owner (and all
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occupants claiming through him) of the property sought to transferred, have been paid up to
date to transfer or that provision has been made to the satisfaction of the Trustee Committee

'for the payment thereof against registration of transfer

4.7.2  All structures and improvements on the property sought to be transferred, not approved of by
the UADRC of the Association as contemplated herein, have been removed to the satisfaction
of the UADRC or the approval of the UADRC has been given in respect of such structures or
improvements, as contemplated herein.

4.8 The Trustee Committee may, by regulation, provide for the issue of a Membership certificate, which

certificate shall be in such form as may be prescribed by the Trustee Committee.

4.9  Every Member must register with the intranet of the Association at www.mvbenguela.com, which is a
digital medium that provides information, regulations and notifications with regards to the Association
and its Members. Members are to register and maintain their contact details in 2 dedicated Member
Directory to be used as the address for all electronic and registered email/postal notifications and
Correspondence. Electronic notifications and correspondence sent via the intranet or to the Member’s
email address are deemed to have been sent to the correct electronic address as registered with the
Member Directory at the time of sending. In the event of a dispute, the sending and receiving of emails is

governed by section 23 of the Electronic Communications and Transactions Act 25 of 2002.°
5. CESSATION OF MEMBERSHIP

No Member ceasing to be a Member of the Association for any reason shall, (nor shall any such Member's
executors, curators, trustees or liquidators) have any claim upon or interest in the funds or other property of
the Association, but this clause shall be without prejudice to the rights of the

Association to claim from such Member or his estate any arrears of levies or other sums due from him to the

Association at the time of his so ceasing to be a Member.

TRUSTEES

6. TRUSTEE COMMITTEE

6.1 There shall be a Trustee Committee for the Association which shall consist of 4 (FOUR) Members.

> 07th April 2018, Martin Diessner, 201 80407-Special-Resolution-03-Duty-to-register-with-Intranet
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6.2 A Trustee Member shall be an individual, but need not himself be a Member of the Association.A Trustee
Member, however, by accepting his appointment to office as such, shall be deemed to have agreed to be
bound by all the provisions of these presents.

6.3 The Trustee Committee shall consist of not less than two representatives of the Developer and/or a
50% [fifty per centum] representation of the Developer at all times.

6.4 At a meeting of the trustees 50% (Fifty Per centum) of the number of trustees, but not less than two
shall form a quorum. If the number of trustees falls below the number necessary to form a quorum, the
remaining trustees who shall not be less than two, may continue to act, but only for the purpose of
appointing or co-opting additional trustees to make up a quorum or for the purpose of convening a
general meeting of owners.

6.5 In the event of any decision resulting in a deadlock, the Chairman shall have the casting vote, providing
that in the event that the decision shall affect the obligations of the Developer in terms of the
Agricultural Benefits Agreement and/or any decision which may affect the Agricultural Enterprise in
any manner whatsoever, such decision shall not be valid and binding, unless the Developer forms part

of the quorum and the Developer shall further have the right to veto any such decision.

7 REMOVAL & ROTATION OF TRUSTEE MEMBERS

7.1 Save as forth in 7.2 below, each Trustee shall continue to hold office until the Annual General Meeting
next following his said appointment, at which meeting each trustee shall be deemed to have retired
from office upon the election or re-election of the new trustees, but each trustee will be eligible for re-
election to the Trustee Committee at such meeting.

7.2 A Trustee shall be deemed to have vacated his office as such upon:

7.2.1  his estate being sequestrated, whether provisionally or finally, or his surrendering his
estate;

7.2.2  his making any arrangement or compromising with his creditors;

7.2.3  his conviction for any offence involving dishonesty;

7.2.4  his becoming of unsound mind or being found lunatic;

7.2.5 his resigning from such office in writing delivered to the Trustee committee at

trustees@mybengucla.com;

7.2.6  his death;

7.2.7  his being removed from office as provided in Section 220 of the Act, provided that any-

607th April 2018, Martin Diessner, 20180407 -Special -Resolution-04-Trustee-resigning-via-email
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thing done in the capacity of a Trustee in good faith, by a person who ceases to be a Trustee,
shall be valid until the fact that he is no longer a Trustee has been recorded in the Minute Book
of the Trustee Committee.
7.3 Upon any vacancy occurring on the Trustee Committee prior to the next Annual General Meeting, the
vacancy in question shall be filled by a person nominated by those remaining for the time being of the

Trustee Committee.

OFFICE OF TRUSTEES

8.1 The Trustces shall appoint from amongst themselves, a Chairman and Vice-Chairman.

8.2 The first Chairman, and Vice-Chairman, shall be appointed by the Developer, and such office bearers
shall hold their respective offices until the First Annual General Meeting following the date of their
appointment, provided that any such office shall ipso facto be vacated by the Trustee holding such office
upon his ceasing to be a Trustee for any reason.

8.3 Within 7 (seven) days of the holding of such Annual General Meeting, the Trustee Committee shall
meet and shall elect from its own number the Chairman and Vice-Chairman, who shall hold their

respective offices until the Annual General Mceting held next after their said appointment,

provided that the office of the Chairman or Vice- Chairman shall ipso facto be vacated by the Trustec
holding such office upon his ceasing to be a Trustee for any reason. No one Trustee shall be appointed
to more than one of the aforesaid offices.

In the event of any vacancy occurring in any of the aforesaid offices at any of the aforesaid offices at any
time, the Trustee Committee shall immediately meet to appoint one of their number as a replacement
to such office.

8.4 Save as otherwise provided in these presents, the Chairman shall preside at all meetings of the Trustee
Committee, and all general meetings of Members, and shall perform all duties incidental to the office of
Chairman and such other duties as may be prescribed by the Trustee Committee or by the Members,
and to allow or refusc to permit invitees to speak at any such meetings, provided however, that any
such invitees shall not be entitled to vote at any such meetings.

8.5 The Vice-Chairman shall assume the powers and duties of the Chairman in the absence of the
Chairman, or his inability or refusal to act as Chairman, and shall perform such other duties as may
from time to time be assigned to him by the Chairman or by the Trustee Committee.

8.6 Trustees shall be entitled to be repaid all reasonable and bona fide expenses incurred by them

respectively in or about the performance of their duties as Trustees and/or Chairman, ViceChairman, as
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the case may be, but save as aforesaid, shall not be entitled to any other remuneration fees or salary in

respect of the performance of such duties.

8.7 The duration of the Trustees' appointment shall not be less than two years.

FUNCTIONS & POWERS OF THE TRUSTEE COMMITTEE

9.1 Subject to the express provisions of this constitution, the Trustee Committee shall manage and control
the business and affairs of the Association, shall have full powers in the management and direction of
such business and affairs and, save as may be expressly provided in this constitution, may exercise all
such powers of the Association, and do all such acts on behalf of the Association as may be exercised
and done by the Association, and as are not either by virtue of the provisions of the Companies Act, or
by this constitution required to be exercised or done by the Association in general meeting, subject
nevertheless to any regulations as may be prescribed by the Association in general meeting from time to
time, provided that no regulation made by the Association in general meeting shall invalidate any prior
act of the Trustec Committee which would have been valid if such regulation had not been made, which

aforementioned powers shall not include the Agricultrual Enterprise whatsoever.

9.2 The Trustee Committee shall have the right to vary, cancel or modify any of its decisions and

resolutions from time to time.

9.3 The Trustee Committee shall have the right to co-opt onto the Trustee Committee any person or
persons chosen by it. A co-opted Trustee shall enjoy all the rights and be subject to all the obligations of

the Trustees.

9.4 The Trustee Committee may, should it so decide, investigate any suspected or alleged breach by any

Member or Trustee, in such reasonable manner as it shall decide from time to time.

9.5 The Trustees may make regulations and rules not inconsistent with this Constitution or any regulations

or rules prescribed by the Association in general meeting:

9.5.1 as to the settlement of disputes, generally;

9.5.2 for the furtherance and promotion of any of the objects of the Association;
9.5.3  for the better management of the affairs of the Association;

9.5.4 for the advancement of the interests of Members;

9.5.5 for the regulation and control of the conduct of Members and occupants while in the estate,
whether on erven or on the common property (excluding the Agricultural Enterprise which

vests with the Developer);
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9.5.6  governing the manner and methods of the use of the common property by or on behalf of the

Members of the Association or any occupant;
9.5.7  for the conduct of Trustee Committee meetings and general meetings;

9.5.8 to assist it in administering and governing its activities generally; and shall be entitled to
cancel, vary or modify any of the same from time to time. Further to monitor and report on

the services and maintenance provided by the Developer in terms of the Services and
Maintenance Agreement which has been entrenched and is annexed hereto marked Annexure

A\l bll‘

9.6 For the purpose of transacting its business as provided herein, the Trustee Committee shall be entitled
to open and operate a banking account in the name of the Association at a registered banking

institution.

10.  OTHER PROFESSIONAL OFFICERS (*existing clause*)

Save as specifically provided otherwisc in this constitution, the Trustec Committee shall at all times have the rights to
engage on behalf of the Association, the services of Accountants, Auditors, Attorneys, Advocates, Architects,
Engineers, any other professional person or firm and/or any other employee/s whatsoever, for any reasons deemed

necessary by the Trustee Committee and on such terms as the Trustee Committee shall decide.

10. OBLIGATION TO BUILD’ (*new clause added*)

10.1 The Member acknowledges that the erection of a dwelling and the establishment and landscaping of a

garden on every erf shall:

10.1.1 in the case of a sale concluded as between the Developer and the first purchaser of an erf,
commence within 24 (twenty four) months of the date of registration of transfer of the erf into
the name of the said first purchaser and shall be completed within 36 (thirty six) months

thereafter; or

10.1.2 in the case of a sale concluded between a Member other than the Developer, and a bona fide
purchaser of an erf, commence within 12 (twelve) months of the date of registration of

transfer of the erf into the name of the said bona fide purchaser and shall be completed within

7 07th April 2018, Martin Diessner, 20180407-Special-Resolution-06-New-Obligation-tmbuild-clause. This new clause 10 was added after SR06 was approved.
Unfartunately, the numbering is now “slightly off” since SR045 (that would have changed paragraph 9 and combined it with the old/ existing paragraph 10) was not

passed.
10
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36 (thirty six) months of the date of registration of transfer of the erf into the name of the said

bona fide purchaser.

10.2  The date for the commencement and/or the completion of the building works may be extended by
the Association, which extension will only be valid if reduced to writing and signed by Association
and the Member. Completion shall have occurred only upon the issue of a certificate of completion by
the local municipal authorities, the issue of design guideline approval by the designated architect
confirming that the UADRC guidelines have been complied with and the issue of a landscaping

certificate by the Association.

10.3 If a Member fails to comply with the provisions of clauses 10.1 and 10.2 relating to the
commencement and completion of the construction of his dwelling, the Association shall be entitled,
without prejudice to any other rights which it may have in terms of this Constitution and/or at law, at
its election, require the Member to landscape and irrigate the erf at the cost and expense of the
Member, failing which the Association shall be entitled to do same on the Member’s behalf and

recover from the Member all amounts so disbursed.

10.4 Notwithstanding anything to the contrary aforegoing:

10.4.1 and notwithstanding the fact that a Member is up to date with payment of his levies and any
other amount that may be due to the Association, in the event that the construction of the
dwelling and the establishment and landscaping of the garden are not completed within the

period stipulated in 10.1 above (or within such extended period as set out in 10.2 above):

10.4.1.1 the rights to the use of the common property by the Member shall automatically
be suspended until such time as the construction of the dwelling and the
establishment and landscaping of the garden have been completed which shall be
evidenced by a certificate of completion and a landscaping certificate referred to

in 10.2 above;

10.4.1.2 The Member’s building deposit shall be forfeited to the Association who shall be

entitled to utilize such deposit in its sole and absolute discretion.

10.4.2 in the event that the buildings have not been erected in accordance with the approved

building plans and/or architectural design guidelines, the Association shall be entitled
11
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without prejudice to its other rights in terms of this Constitution or in law, to impose such
fine as it may determinc expedient from time to time on the Member which amount shall be

payable by the Member on demand.

10.5 Notwithstanding anything to the contrary aforegoing, and in addition to any provision herein contained,
if construction of the dwelling and the establishment and landscaping of the garden have not been
completed within the time period prescribed in this clause or within such extended period as may be
granted as st out above, the Association shall, in its sole discretion be entitled to give notice in writing
to the Member to complete the construction of the dwelling, and the establishment and landscaping of
the garden within a period of 7 (seven) months from the date of such notice, and failing compliance
with such notice, the Association shall have the right to imposc a monthly penality in the discretion of
the Association, to be determined by the Trustees from time to time, which shall be payable by the

defaulting member in addition to any other levie which may be payable.

10.6 The stipulations contained in this clause 10 shall be binding on the Mcmber and his successors in title
and the Member shall include such stipulations in a Deed of Alienation for the sale of the erf to a

purchaser thereof.

10.7 The Association shall be entitled to withhold its consent to the transfer of the erf unless the proposed
Mcmber has undertaken in writing to be bound by this Constitution with effect from the date on which

the Member's obligations cease.

10.8 The aforegoing obligations relating to the erection of a dwelling on cach erf shall not apply to the erven

still registered in the name of the Developer,

PROCEEDINGS OF THE TRUSTEE COMMITTEE

11.1 The Trustee Committee may meet together for the dispatch of business, adjourn and otherwise regulate
their meetings as they think fit, subject to any provisions of these presents.

11.2 Meetings of the Trustee Committee shall be held at least once every quarter, provided that if all the
Trustees shall in writing have waived the above requirement in respect of a particular quarter then no

meeting of the Trustee Committee needs be held for that quarter.

11.3 The quorum necessary for the holding of any meeting of the Trustee Committee shall be 2 (two)

Trustees where there arc 4 (four) Trustees and 3 (three) Trustees where there are more than 4 (four)

12
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Trustees, providing that the Developer is present at all times and represented by at least 50% [fifty per
centum] of such quorum.

11.4 The Chairman shall preside as such at all meetings of the Trustee Committee, provided that should at
any meeting of the Trustee Committee the Chairman not be present within 5 (five) minutes after the
time appointed for the holding thereof, then the Vice-Chairman shall act as Chairman at such meeting,
provided further that should the Vice-Chairman also not be present within 5 (five) minutes of the time
appointed for the holding of such meeting, those present of the Trustees shall vote to appoint a
Chairman for the meeting, who shall thereupon exercise all the powers and duties of the Chairman in
relation to such meeting,

11.5 A Trustee shall take minutes of every Trustee Committee meeting, although not necessarily verbatim,
which minutes shall be reduced to writing without undue delay after the meeting will have closed and
shall then be certified correct by the Chairman of the meeting.All minutes of Trustee Committee
meetings shall after certification as aforesaid be placed in a Trustee Committee Minute Book to be kept
in accordance mutatis mutandis, with the provisions of the law relating to the keeping of minutes of
meetings of directors of companies. The Trustee Committee Minute book shall be open for inspection
at all reasonable times by a Trustee, the Auditors,The Association Members and Local Authority.

11.6 All competent resolutions recorded in the minutes of any Trustee Committee meeting shall be valid and
of full force and effect as therein recorded, with effect from the passing of such resolutions, and untl
varied or rescinded, but no resolution or purported resolution of the Trustee Committee shall be of any
force or effect, or shall be binding upon the Members or any of the Trustees unless such resolution is
competent within the powers of the Trustee Committee.

11.7 Save as otherwise provided in this constitution, the proceedings at any Trustee meeting shall be
conducted in such reasonable manner and form as the Chairman of the meeting shall decide.

11.8 A resolution signed by all the Trustees shall be valid in all respects as if it had been duly passed at a

meeting of the Trustee Committee duly convened.

GENERAL MEETINGS
12. GENERAL MEETINGS OF THE ASSOCIATION

12.1 The Association shall before the month of May in each calendar year, hold a general meeting as its
Annual General Meeting. In addition to any other general meetings during that year, and shall specify

the meeting as such in the notices calling it, in terms of paragraph 13 below

13
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12.2 Such annual general meeting shall be held at such time and place subject to the aforegoing provisions, as
the Trustee Committee shall decide from time to time.
12.3 All gencral mceetings other than annual gencral meetings shall be called special general mectings.

12.4 The Trustee Committee, may, whenever they think fit, convene a special general meeting, and a special

general meeting shall also be convened on the request of not less than 5 (five) Members.

13. NOTICE OF MEETING

13.1 The annual general meeting and a meeting called for the passing of a special resolution, shall be called
with not less than 21 (twenty onc) days notice in writing, and a special general meeting, other than one
called for the passing of a special resolution, shall be called with not less than 14 (fourteen) days' notice
in writing. In each case, the notice shall be exclusive of the day on which it is given, and shall specify the
place, the day and the hour of the meeting and, in the case of special business, in addition to any other
requirements contained in these presents, the gencral nature of that business, and in the case of a special
resolution, the terms and effect of the resolution and the reasons for it shall be given in the manner
hereinafter mentioned or in such other manner, if any as may be prescribed by the Trustee Committee
to such persons as are under these presents entitled to receive such notices from the Association;
provided that a gencral meeting of the Association shall, notwithstanding that it is called by shorter
notice than that specified in these presents, be deemed to have been duly called if it is so agreed:

13.1.1 in the case of a meeting called as the Annual General Meeting, by all the Members entitled to
attend and vote thereat; and
13.1.2 in the case of a special general meeting, by a majority in number of the Members having a

right to attend and vote at the meeting, being a majority together holding not less than 95%

(ninety five percent) of the total voting rights of all Members.

14, SERVICE OF NOTICES

14.1 A notice shall be in writing and shall be given or served by the Association upon any Member, cither
personally or by post in a prepaid registered letter, properly addressed to the Member at the address of
the Erf owned by him.

14.2 No Member shall be entitled to have a notice served on him at any address not within the Republic of
South Affrica, but any Member may require the Association, by notice, to record an address within the
Republic of South Africa which shall be deemed to be his address for the purpose of the service of

notices.

14
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14.3 Any notice by post shall be deemed to have been served at the time when the letter containing the same
was posted; and proof of the giving of the notice by post, shall be sufficient to prove that the letter
containing the notice was properly addressed and posted.

14.4 The accidental omission to give notice of a meeting to, or the non-receipt of notice of a meeting by, any
person entitled to receive notice shall not invalidate the proceedings of that meeting.

14.5 Notification for the service of any Association correspondence shall be permitted to take place via

email .2

15. VENUE OF MEETINGS

General Meetings of the Association shall take place at such place/s as shall be determined by the Trustee

Committee from time to time.

16. QUORUM

16.1 No business shall be transacted at any general meeting unless a quorum is present when the meeting
proceeds to business. The quorum necessary for the holding of any general meeting shall be such, that of
the Members entitled to vote, one-half of the total votes of all Members of the Association entitled to
vote shall be represented at the meeting, save that not less than 5 (five) Members must be present in
person or by proxy.

16.2 If within half an hour from the time appointed for the holding of a general meeting a quorum is not
present, the meeting, if convened on the requisition of Members, shall be dissolved, in any other case it
shall stand adjourned to the same day in the next week, at the same place and time, or at such other
place as the Chairman of the meeting shall appoint, and if at such adjourned meeting a quorum is not
present within half an hour from the time appointed for holding the meeting, the Members present

shall constitute a quorum.
17. AGENDA AT MEETINGS

17.1 In addition, to any other matters as would be required by the Act to apply to a company or to these
presents to be dealt with at an Annual General Meeting, the following matters shall be dealt with at
every Annual General Meeting:

17.1.1 the consideration of the Chairman's report to the Trustee's Committee;

$07th April 2018, Martin Diessner, 20180407-Special-Resol ution-07-Notification-via-email
15
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17.1.2 the election of the Trustee Committee;
17.1.3 the consideration of any other matters raised at the meeting including any resolutions proposed
for adoption by such meeting, and the voting upon any such resolutions;

17.1.4 the consideration of the balance sheet of the Association for the last financial year of the

Association preceding the date of such meeting;

17.1.5 the consideration of the report of the Auditors.
18. PROCEDURE AT GENERAL MEETINGS

18.1 The Chairman shall preside as such at all general meetings, provided that should he not be present
within five minutes after the time appointed for the holding thereof, then the Vice-Chairman, shall act
as Chairman at such meeting, provided further that should the Vice-Chairman also not be present
within five minutes of the time appointed for the holding of such meeting, then the Members present at
such meeting entitled to vote, shall vote to appoint a Chairman for the meeting, who shall thereupon

exercise all the powers and duties of the Chairman in relation to such meeting.

18.2 The Chairman may, with the consent of any general meeting at which a quorum is present (and if so
directed by the meeting) adjourn a meeting from time to time and from place to place, but no business
shall be transacted at any adjourned meeting other than the business which might have been transacted
at the meeting from which the adjournment took place. Whenever a meeting is adjourncd for ten days
or more, notice of the adjourned mecting shall be given in the same manner as of an original meeting.
Save as aforesaid, the Members shall not be entitled to any notice of adjournment, or of the business to
be transacted at an adjourned meeting.

18.3 Except as otherwise set forth in these presents, all general meetings shall be conducted in accordance

with generally accepted practice.
19. PROXIES

19.1 A Member may be represented at a general mecting by a proxy, who need not be a Member of the
Association. The instrument appointing a proxy shall be in writing signed by the Member concerned or
his duly authorised agent in writing, but need not be in any particular form, provided that where a
Member is more than one person, any one of those persons may sign the instrument appointing a proxy
on such Member's behalf, where a Member is a company, the same may be signed by the Chairman of
the Board of Directors of the Company or by its secretary, where an association of persons, by the

secretary thereof, where a close corporation, by any Member and where a trust, by any trustee.
16
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19.2 The instrument appointing a proxy and the Power of Attorney or other authority (if any) under which it

is signed, or a certified copy thereof shall be deposited at the office at any time before the time

appointed for the commencement of the meeting, or adjourned meeting, at which the person named in

the instrument is proposed to vote. No instrument appointing a proxy, shall be valid after the
expiration of 12 (twelve) months from the date of its execution.

19.3 A vote given in accordance with the terms of an instrument of proxy shall be valid notwithstanding the

previous death of the principal or revocation of the proxy, provided that no intimation in writing of the

death or revocation shall have been received by the Trustee Committee at least one hour before the

time fixed for the holding of the meeting.

VOTING

20.1 At every general meeting, every Member in person or by proxy and entitled to vote shall have one vote
for each Erf registered in his name subject to the provisions of paragraph 4.1.2 hereof. The Developer
shall be entitled to a single vote in respect to each erf held by it, in terms of the general plan and in
accordance with the deeming provision of paragraph 4.1.1 above.

20.2 Save as expressly provided for in these presents, no person other than a Member duly registered, who
is not under suspension and who has not had voting rights suspended in accordance with clause 26.1.3,
shall be entitled to be present or to vote on any question, either personally or by proxy, at any general
meeting.

20.3 At any general meeting a resolution put to the vote of the meeting shall be decided on a show of hands,
unless either prior to or on the declaration by the Chairman of the result of the show of hands, a poll is
demanded by any person entitled to vote at such meeting.

20.4 Notwithstanding the provisions of 20.3 aforesaid, voting on the clection of a Chairman of a general
meeting (if necessary) or on any question of adjournment, shall be decided on a show of hands by a
majority of the Members present in person or by proxy, and entitled to vote.

20.5 Every resolution and every amendment of a resolution proposed for adoption by 2 general meeting shall
be seconded at the meeting and, if not seconded, shall not be voted upon.

20.6 An ordinary resolution (that is a resolution other than a special resolution) or the amendment of an
ordinary resolution, shall be carried on a simple majority of all the votes cast thereon, and an abstention

" shall not be counted as a vote for or against the resolution in question. In the case of an equality of
votes, whether on a show of hands or on a poll, the Chairman of the general meeting shall be entitled to

a casting vote in addition to his vote as Member, subject to Clause 6.5 in favour of the Developer.
20.7 Notwithstanding anything contained in this constitution, any resolution or the amendment of a

resolution
17
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20.7.1 which would have the effect of amending or repealing any part of this constitution, or

20.7.2 which would have the effect of amending or repealing paragraph 31 of this constitution which
paragraph precludes subdivision or rezoning of the erven or the erection of more than one
dwelling per crf, or

20.7.3 which would have the effect of amending or rcpealing paragraph 32 and 33 dealing with the
Urban and Architectural Review Controls Manual the Architectural Controls, shall require a
75% (three quarters) majority of all Members entitled to vote before the resolution may be

passed, which shall be known as a special resolution.,

20.8 Unless any Member present in person or by proxy at a general meeting shall before closure of the
meeting have objected to any declaration made by the Chairman of the meeting as to the result of any
voting at the meeting, whether by show of hands or by poll, or to the propricty or validity of the
procedure at such meeting, such declaration by the Chairman shall be decmed to be a true and correct
statement of the voting, and the mecting shall in all respects be,deemed to have been properly and
validly constituted and conducted, and an entry in the minutes to the effect that any motion has been
carried or lost, with or without a record of the number of votes recorded in favour of or against such
motion, shall be conclusive evidence of the vote so recorded if such entry conforms with the declaration

made by the Chairman of the meeting as to the result of any voting at the meeting.

21. FINANCIAL YEAR END

The financial Year End of the Association is the end of February cach year.

22,  ACCOUNTS

22.1 The Association in a general meeting or the Trustee Committee, may from time to time make
reasonable conditions and regulations as to the time and manner of the inspection by the Members, of
the accounts and books of the Association, or any of them, and subject to such conditions and
regulations, the accounts and baoks of the Association shall be open to the inspection of Members at all
reasonable times during normal business hours.

22.2 At each Annual General Meeting the Trustece Committee shall lay before the Association a proper
income and expenditure account for the immediately preseding financial year of the association, or in
the case of the first account, for the period since the incorporation of the Association, together with a
proper balance sheet made up as at the last financial year of the Association. Every such balance sheet
shall be accompanied by proper extensive reports of the Trustee Committee and the Auditors, and

18
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there shall be attached to the notice sent to Members convening each Annual General Meeting draft
copies of such accounts, balance sheet and reports, with the audited accounts, balance sheet and reports
(all of which shall be framed in accordance with the provisions of the Companies Act) and any other
documents required by law to accompany same, to be sent to Members at least 72 hours prior to the

Annual General Meeting via electronic communication.’

23. AuDIT

23.1 Once at least in every year, the accounts of the Association shall be examined and the correctness of the

income and expenditure account and balance sheets ascertained by the Auditors.

23.2 The Auditors shall perform such duties as are performed by Auditors of any registered company

24.  INDEMNITY

24.1 All Members of the Trustee Committee and the Auditors shall be indemnified out of the funds of the
Association against any liabilities bona fide incurred by them in their respective said capacities and in the
case of a Trustee Member, in his capacity as Chairman,Vice-Chairman, whether defending any
proceedings, civil, criminal or otherwise, in which relief is granted to any such person/s by the Court.

24.2 Every Member of the Trustee Committee, every servant, agent and employee of the Association, and
the Auditors shall be indemnified by the Association against (and it shall be the duty of the
Trustee Committee out of the funds of the Association to pay) all costs, losses and expenses (including
travelling expenses) which such person or persons may incur or become liable for by reason of any
contract entered into, or any act or deed done, by such person or persons in the discharge of any of
his/their respective duties, including the case of a Trustee Member, his duties as Chairman of Vice-
Chairman. Without prejudice to the generality of the above, the Association shall specifically indemnify
every such person against all losses of whatsoever nature incurred arising out of any bona fide act, deed
or letter done or written by him jointly or seuverally in connection with the discharge of his dutes,
provided that any such act, deed or letter has been done or written in good faith.

24.3 A Trustee Member shall not be liable for the acts, receipts, neglects or defaults of the Auditors or of any
of the other Members of the Trustee Committee, whether in their capacities as Trustee Members or as
Chairman or Vice-Chairman, or for any loss or expense sustained or incurred by the Association
through the insufficiency or deficiency of title to any property acquired by the Trustee Committee for
or on behalf of the Association, or for the insufficiency or deficiency of any security in or upon which

any of the monies of the Association shall be invested, or for any loss or damage arising from the

% 21* February 2018, Martin Diessner, Special Resolution 20180224-01
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insolvency or tortious act of any person with whom any monies, securities or effects shall be deposited,
or for any loss or damage occasioned by any error of judgment or oversight on his part, or for any other
loss, damage or misfortune whatever which shall happen in the execution of any of the duties of his
office/s or in relation thereto, unless the same shall happen through lack of bona fides or breach of duty

or breach of trust,

PRIVILEGE IN RESPECT OF DEFAMATION

Every Member of the Association and every Trustee Member shall be deemed by virtue of his Membership
or, as the case may be, his holding office as a Trustec Member, to have waived as against every other Trustee
Member, the Trustee Committee, the Chairman or Vice-Chairman, the Auditors and everybody else engaged
to perform any function or duty on behalf or for the benefit of the Association, or the Trustee Committee, or
any sub-committee, all claims and rights of action which such Member or Trustee Member might otherwise
have had in law arising as a result of any statement, report, complaint or notice of or concerning such
Member or Trustee Member, or any reference to such Member or Trustee Member, made at any Trustee
Committee meeting or gencral meeting, or otherwise in the performance or exercisc of any right, function,
duty power or trust, within the ambit of these presents, being a statement, report, complaint, notice or
reference defamatory to such Member or Trustee Member, or otherwise injurious to the dignity, reputation,

business or financial interest of such Member of Trustee Member, whether such statement be true or false.

BREACH

26.1 Any Member who fails to make payment to the Association on due date therefore of any monthly levy
or other amount payable by such Member, or who otherwise breaches or fails in observance of any of
the provisions of these presents may, if so determined by a Resolution passed by not less than 1/2 (one
half) of the trustees present at the meeting of the trustees committee:

26.1.1 be ordered to pay such outstanding amounts and or

26.1.2 be ordered to pay the Association or any Member or other person aggrieved by the breach or
failure in question, such sum as compensation be ordered to pay such interest as may be
determined on the outstanding amount as in each case shall have been determined at such
Trustees Committee meeting.

26.1.3 be denied voting rights at any general meeting
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26.2 The Member concerned shall be invited to attend such Trustee Committee meeting by notice in writing
delivered to such Member not less than 7 (seven) days prior to the holding thereof, and such Member

shall be given the right to speak thereat, and to be represénted legally, but not to be present at the

voting or to take part in the proceedings other than as allowed by the chairman of the meeting.

27. WATER, ELECTRICITY, REFUSE REMOVAL & FIBRE NETWORK

27.1 Each erf shall have a local authority water supply of water for houschold use and shall be obliged to pay
the local authority for such water consumed. Where the Association is billed directly by the local
authority for such water then a sub-meter shall be installed by the Association, to the cost of the
Association, who shall pay to the Association for all water used, in the manner determined by the

Association.

27.2 All water consumed in respect of the common area, excluding the agricultural areas, in that the
Developer is the owner of the dams, shall be paid for by the Association, out of its funds or levies
collected. As regards the irrigation water sources on the Property, these are for exclusive use of the
agricultural areas. Where the Developer allows irrigation water from its water sources on the property
to be used for common area irrigation purposes, such water shall be metered and paid for by the

Association.

28. RATES AND TAXES

Each owner of an erf shall pay such rates and taxes as are levied in respect of his erf to the relevant local

authority.

29. TRANSFER OF COMMON PROPERTY

It is recorded that the Developer has transfered the common property to the Association which shall be
responsible for the maintenance and upkeep thereof, except for the agricultural areas for the purpose of
cultivating vines, olives and lavender, the upkeep of which shall be the responsibility of the Developer®. It is
recorded as understood that the Developer on behalf of the Association, has entered into a long term Services

and Maintenance Agreement with the H.O.A, to provide all services and maintenance to the common

property.

19 Special Resolution 20180407-19, Martin Diessner, 201 80407»Special-Resolutionvl9—CommonfuseAarea-transfer-complete-maintenance-HOA
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30. DEALINGS WITH THE COMMON PROPERTY

30.1 Neither the whole nor any portion of the common property shall be:

30.2.1 sold, alienated, otherwise disposed of, subdivided or transferred; or

30.2.2 subjected to a mortgage; or

30.2.3 subjected to any rights, whether registered in the Deeds registry or not, of use, occupation or
scrvitude, save those enjoyed by the Members of the Association in terms hereof, or which
allow for agricultural activitics to be conducted similar in nature to the Agricultural
Enterprise; or'!

30.2.4 built upon, improved or enhanced in value by the construction of buildings, erection of
facilities or amenities, other than as contained in this constitution and in the approved layout

plan, without the sanction of a special resolution of the Members of the Association.

31 NO SUBDIVISION OR REZONING AND NOT MORE THAN ONE DWELLING

31.1 No Member shall be entitled to subdivide or rezone his crf, it being noted that that Erf 228 has been
zoned as the Hotel and Related Facilities Development, together with the Agricultural Enterprise,
which shall enjoy a separate zoning status commensurate with its function as main farm complex for the
cultivation, harvesting, processing and marketing of the produce of the agricultural property, together
which the Commercial Component, being Erf 229, comprises of with the Winery, Restaurant, Farm
Stall, the Chapel, Conference facilities being zoned as Commercial.

31.2 No more than one dwelling together with such outbuildings as are ordinarily required to be used in

connection therewith, shall be erected on any Member's erf in accordance with the UADC Manual.

32. BUILDING STANDARD RULES AND AESTHETIC APPROVAL

32.1 It is recorded that the Trustee Committee has appointed the Benguela Cove Urban and Architectural
Design Review Committee which comprises of Ellis Associates Architects'"* and two Members
appointed by the Developer. In compliance with paragraph 4.6.2 above no owner of any erf shall be

entitled to build on his erf or effect any improvement thereto or erect any structure thereon without

' O7th April 2018, Martin Diessner, ZUI80407-5pecial-Resolution~09-Common—use-area»lease-to-agri-busincss
12 07th April 2018, Martin Diessner, 201 80407-Special-Resolution-10-ARC-Committee-Haydn-Ellis- Associates
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the prior written approval of the Urban and Architectural Review Control Committee, hereinafter

referred to as UARCC, as hereinafter set out.

32.2 No owner of any erf shall be entitled to alter any construction thereon or to alter or vary the design or
facade of his building, dwelling or improvements so constructed, without the prior written approval of

the said UARCC.

32.3 Any registered owner within the development shall be obliged to pay a fee as outlined in the
UARCC", for such review and approval of the Architectural Plans to Urban Concepts.

32.4 Scrutinizing of House garden layout plan: It is recorded that the Trustee Committee has further
appointed Johan De Villiers and Associates as landscape architects The new landscape drawings will be
checked to assess that the layout complies with the Landscape guidelines. A report will by compiled and
issued to the Client. Where revisions are required we would also contact the Landscape Planner
involved and note the corrections. The revised drawings will be rechecked and signed off. Fixed fee
cost per dwelling to scrutinize the garden layout plans. Any registered owner within the developement

shall be obligated to pay a fee as outlined in the Landscape guidelines'* for such review and approval.

32.5 Enviromental controls: It is recorded that the Trustee committee has further appointed Charel
Bruwer to manage the ECO startup with Urban Concepts,, to include site visits, environmental
awareness training of contractors staff, necessary reports and final environmental sign off on completion
of construction. The registered owner shall be obliged to pay for site visits (as necessary) to ensure
compliance with environment controls, of no more than R2,000.00 (two thousand rand)," plus VAT
thereon for such review and approval. This fee will escalate by 5% in January annually. Registered
Owners must be aware that on some residential sites there may need to be a botanical search and rescue
of sensitive plants. In these cases the Registered owner will be obliged to pay the fees of a botanist to

remove and protect these plants.

32.6 Only dwellings which comply with the Urban and Architectural standards as set forth in the Urban and
Architectural Review Control Manual, annexed hereto marked Annexure "d", may be built on the

estate

13 07th April 2018, Martin Diessner, 20180407 -Special-Resolution-11 -UARCC-fee-amendment

' 07th April 2018, Martin Diessner, 20180407-Special-Resolution-12-Landscaping-fee-amendment

'3 07th April 2018, Martin Diessner, 20180407-Special-Resolution-1 3-Environmental -fee-amendment

16 07th April 2018, Martin Diessner, 201 80407-Special-R esolution-14-Removal-of -esthetic-approval -clause
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33, SECURITY AND BUILDING DEPOSITSY

33.1 Every purchaser of an erf shall pay a sccurity deposit to the Association in such amount as may be

determined by the Association.

33.1.1 The sccurity deposit is to ensurc that the Association, once cstablished, shall have sufficient funds

to execute its obh'gations.

33.1.2  The security deposit shall be payable within 7 (seven) days by the purchaser, upon acceptance of

an offer to purchasc of an erf.

33.1.3 Payment of the deposit constitutes a suspensive condition, and failure to pay such a deposit within
the stipulated time period shall render the offer to purchase null and void at the clection of the
Association who shall be entitled to refusc to consent to the transfer of the erf in question, and to

be of no force and cffect whatsoever.

33.1.4 The Trustees shall cause all security deposits received by the Association to be deposited to the
credit of an interest bearing account(s) with a registered commercial bank in the name of the
Association and, subject to any direction given or restriction imposed at a general meeting of the
Association, such monies shall only be withdrawn for the purpose of payment of the expenses of

the Association or for further or other investment purposes.
33.1.5 Allinterest attracted by such an account shall accruc to the Association.

33.1.6 In the event of thc purchaser alicnating the property after the purchase thercof, the
aforementioned security deposit shall be refunded to the purchaser, without interest, 4 (four)
wecks after the new owner has taken transfer and paid his security deposit, and all rates and levies
clearance certificates have been obtained. Such a purchaser must also have complied with all the
standard terms and conditions of the Constitution, its accompanying anncxures and any ordinary

or special resolutions to be passed during the time of ownership of the erf.

33.2 Every purchaser of a vacant erf shall pay a building deposit to the Association in such amount as may be

determined by the Association.

33.2.1 The building deposit is to ensure that a every purchaser of a vacant erf shall, in carrying out any
building construction and/or improvements on his erf, shall comply with his obligations in terms
of the Constitution and its accompanying annexures and shall not cause any damage whatsoever to
any roads, pavements, common property infrastructure nor the property of another Member

during the construction of any dwelling or building.

33.2.2 The purchaser shall pay the building deposit within 7 (seven) days of the acceptance of an offer to
purchase of an erf.

33.2.3 Payment of the deposit constitutes a suspensive condition, and failure to pay such a deposit within
the stipulated time period shall render the offer to purchase null and void at the election of the
Association who shall be entitled to refuse to consent to the transfer of the erf in question.

33.2.4 The Trustees shall cause all building deposits received by the Association to be deposited to the
credit of an interest bearing account(s) with a registered commercial bank in the name of the

Association.

33.2.5 Allinterest attracted by such an account shall accrue to the Association.

'707th April 2018, Martin Diessner, 201 80407-Special-Resolution-15-Deposits
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33.2.6 On the completion of any construction and/or improvements and the submission of an
occupational certificate by the local municipal authority, the deposit shall be refunded to the

Member, without interest.

33.3 An increase in the security deposit or the building deposit or any other value adjustment to any deposit
shall be at the entire discretion of the Trustees to determine from time-to-time.

33.4 Interest on all deposit monies invested shall be used by the Association for any lawful purpose(s) in the

interest of the Association.

CONDUCT RULES

USE OF PROPERTY AND/OR COMMON PROPERTY AND/OR AGRICULTURAL PROPERTY
AND/OR COMMERCIAL COMPONENT

1.1 No owner or occupier of an Erf may, without the prior consent of the Trustees:

1.1.1  use the Erf for any purpose other than residential purposes.

1.1.2  permit any advertisement, name or lettering of any unsightly size, colour or character to be
painted on or affixed to any wall, building or structure on the property and no advertisement,
name or lettering of any kind shall be painted on or affixed to the roof of any building on the
property, save for any advertsing allowed by the Trustees for the commercial use of the Hotel
and the Commercial Component.

1.1.3  erect, store or leave or allow to be erected, kept, stored or left any article or thing on any part
of the common property;

1.1.4  remove any shrub, tree or plant on or in the common property;

1.1.5  erect any washing lines nor hang any washing or other items on any part of the building or the
common property so as to be visible from outside the building or from any other Erfnor be
exposed to view on the premises in any unsightly manner whatsoever.

1.1.6  that no noisy, injurious or objectional trade or business of any kind shall be carried on in any
such dwelling house or building or on the Commercial component and such building shall, at
all times, be kept in such a state as not to be a nuisance or annoyance to any owner and/or
occupier and surrounding neighbours.

1.1.,7  build any fires for braaing purposes of any sort on the common property, unless in the

designated braaing areas.
1.2 An owner or occupier shall not place or do anything on any part of the common property or on the
balcony, stoep or patio of his home which, in the Trustees' opinion, is aesthetically displeasing or

undesirable when viewed from outside the builcling.
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1.2 An owner or occupier shall not deposit, throw or permit or allow to be deposited or thrown on the

common property any rubbish, including dust, food, scraps, cigarette butts or any other litter.

1.3 The Owner and/or Occupicr shall have the benefit of exclusive use and access for recrcational purposes
over the agricultural property to be retained by the Developer and the aforementioned Rules of
Conduct shall control and govern the conduct of any person whilst in and/or on the agricultural
property. In the event of any Member, Occupier and/or guest of any Members transgressing any of the
Conduct Rules and any of the conditions set out in the Agricultural Benefits Agreement, the Trustee

Committec shall have the right to tcrminate and/or suspend all benefits bestowed onto such Member.

2. DAMAGE, ALTERATIONS OR ADDITIONS TO A HOME, THE AGRICULTURAL PROPERTY AND TO
THE COMMON PROPERTY

2.1. An owner or occupier of a home shall not mark, paint, drive nails or screws or the like into or
otherwise damage or alter any part of the common property without first obtaining the prior written
consent of the Trustees.

2.2. To ensure uniformity of appearance, the prior written consent of the Trustees must be obtained and
must be submittcd to the UARCC.

2.3. All internal building alterations arc to be approved by the Trustees Committee.An approved plan
together with payment of the requisite fee, is to be submitted prior to commencement of
construction.Any building construction shall be regulated and governed by the Builder's Code of

Conduct which is annexed hereto marked "F".

2.4 Owner or occupier of a home shall ensure:
2.4.1  anybroken window panc is replaced within 3 days of breaking from whatsoever cause;
2.4.2. that all curtains are to be lined with a white or cream fabric. Blinds are to have a white or

cream backing unless they arc wooden blinds.

3. BEHAVIOUR OF OWNERS, OCCUPIERS, GUESTS

3.1. All owners and occupiers shall ensure that their use of their property, the Agricultural Property, the
commercial property and the common property and its facilities is at all times conducted in such a
manner as not to:

3.1.1. cause a nuisance, disturbance or inconvenience or annoyance to any other owner or occupier,
particularly in the form of loud music, radio or TV or irritable audible noisome sound.This

rule shall not be applicable to the Hotel and the commercial component.
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3.1.2. detrimentally affect the rights and interests of other owners or occupiers.
Owners and occupiers shall be responsible for the behaviour of their children and guests and shall be
liable for any damage caused by them.Any damage caused by such children or guests shall be repaired at
the cost of the owner or occupier concerned, within 14 days of notice by the Trustees, to the
satisfaction of the Trustees.

No children are permitted to play in the parking area, stairwells & landings or any common property

that may be designated by the Trustees from time to time.

REFUSE DISPOSAL

An owner or occupier of a property shall:

4.1.1. maintain in a hygienic and dry condition, a receptacle for refuse within his property.

4.1.2. ensure that before refuse is placed in such receptacle it is securely wrapped, or in the case of
tins or other containers, completely drained.

4.1.3. for the purpose of having the refuse collected, place such receptacle within the area and at the
times designated by the Trustees.

4.1.4. when the refuse has been collected, promptly return such receptacle to his property.

4.1.5. ensure that no garbage and/or garden rubble may be left outside the property except for
collection on the date of collection. It may not be left out overnight.

VEHICLES

No owner or occupier shall park or stand any vehicle upon the common property or permit.or allow
any vehicle to be parked or stood upon the common property without the written consent of the
Trustees.The Trustees may cause to be removed, wheels clamped or towed away from the
development at the risk and expense of the owner of the vehicle parked, standing or abandoned on the
common property without the Trustees written consent.

Owners and occupiers of their properties shall ensure that their vehicles and the vehicles of their
visitors and guests do not drip oil or brake fluid and/or any other fluid or liquid of whatever nature on
the common property or in any other way deface the common property. If dripping occurs, its removal
will be for the account of the owner -or occupier concerned.

No owner or occupier will be permitted to dismantle or effect major repairs to any vehicle on any
portion of the common property, but may be permitted to attend to minor repairs and reconditioning

of vehicles in enclosed garages only
27
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5.4 Only vehicles owned by owners or occupiers may be washed on the common property. The use of hose
pipes and taps for the purpose of washing vehicles is restricted to owners or occupiers.

5.5 Hooters shall not be sounded within the Development other than in emergencies.

5.6 Vehicles may be parked only on such areas of the scheme as arc specifically designated or approved by
the Trustees for that purpose and in such a way that the flow of traffic and access to and egress from
driveways are not obstructed.

5.7 No trucks, caravans, trailers, boats or other heavy vehicles may be parked within the Development
without the prior written consent of the Trustees. It is recorded that the H.O.A shall be the registered
owner of one of the jetties and all of the boat houses. The H.O.A shall monitor the usage and allocate
mooring rights accordingly to the Members.The H.O.A shall enter into agreements of lease with its
Members for the leasing of such boat houses.

5.8 Vehicles parking or entering the Development arc subject to the express condition that it is parked at
the owner's risk and responsibility and that no liability shall attach to the Trustees or its agents or any of
their employees for any loss or damage of whatever nature which the owner, or any person claiming
through or under him, may suffer in consequence of his vehicle having been parked on the common
property;

5.9 Motor vehicles of visitors may only be parked on such areas as are specifically demarcated for that
purpose. Where parking arcas arc demarcated for visitors, such areas may only be used for visitors
parking and under no circumstances may any owner or any Member of their families park their vehicles
in such areas;

5.10 Owners shall ensure that their visitors park in the correct place and do not cause any obstruction either
in relation to garages or otherwise;

5.11 Bicycles, motor cycles, tricycles, roller skates, skateboards and the like may not be left on any portion

of the common property.
6. PARKING

6.1 Parking is to be confined to the specified parking area allocated to each owner/occupier and owners
and/or tenants are under no circumstances and/or without specific permission of the Trustees allowed
to park in the visitors' parking bays whatsoever.

6.2 Guests are to use only those bays reserved and specifically demarcated for visitors.A breach of this rule
will entitle the Trustees to have any offending vehicle towed away from the Development at the risk
and at the expense of the owner of the vehicle or alternatively the owner of the property.

6.3 Under no circumstances will parking in front of any fire hydrants be permitted.A breach of this rule

will likewise entitle the Trustees to have any offending vehicle removed or towed away to a public road
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or garage at the expense and Risk of the owner of the vehicle or alternatively the owner of the

property.

ANIMALS, REPTILES AND BIRDS (DOMESTIC PETS, RESTRICTED TO
DOGS)

No animals, reptiles, birds (other than a bird in a cage) shall be kept or harboured in the estate unless
expressly authorised in writing by the Trustees subject to the provisions of clause 7.2 herein. When
granting such authority, the Trustees may prescribe any reasonable condition. Should any prescribed
condition be breached, the Trustees may immediately withdraw such authority.

Any owner shall be restricted to two domestic pets only. In the event of such owner on date of
occupation having more than two domestic pets, the owner shall immediately notify the Trustees
hereof. Such domestic pets, providing that it does not exceed three pets, shall be entitled to remain in
the development for the duration of their life. On the demise of such pets, the owner shall not be
entitled to replace them and shall thereafter be restricted to having two domestic pets as

aforementioned herein.

Any pet that causes any nuisance, disturbance, inconvenience and/or annoyance to any other owner
and/or occupier, particularly in the form of barking, shall be permanently removed from the
development.

Any owner/occupier who has been granted authority to keep or barbour any animal, reptile or pet shall
ensure that such animal, reptile or pet does not foul any part of the commaon property or otherwise cause
any nuisance. Owners/occupiers concerned will be responsible for cleaning up any fouled common
property and/or for any damages incurred by such animal.

Cats are specifically not allowed on the Estate due to the abundant bird life which is prevalent to the Bird
Life Reserve.Any pets in the agricultural property and the other common areas must be under control at
all times.The Members shall be aware of the sensitive areas pertaining to the flora and fauna and shall
ensure that their pets do not in anyway cause damage thereto. Dogs shall not allowed into the grazing
areas, being erf 212 without a leash, in order to protect and preserve the existing buck.The H.O.A
reserves the right to restrict these rights should it find that the dogs are creating a disturbance.

It is further recorded that the grazing areas and nature reserve shall be protected with electrical fencing
and the H.O.A shall not in any way whatsoever be liable for any damages and/or injuries sustained by the
Members, any occupiers and/or guests and/or the Members' pets and/or any other animals whatsoever

brought onto the estate.
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8. LEVIES

8.1 Levies are due in advance on the first day of each month and arc payable within 7 days after which interest
at a rate determined by the Trustees will be payable thereon.
8.2 The Members shall be obliged to sign a Debit Order, which is annexed to the Agreement of Sale, to ensure

such timeous payment of the aforementioned levies.
9. INSURANCE

9.1 The Home Owners' Association shall have no responsibility whatsoever for the insurance of the contents of
any particular property, which shall at all times be the sole responsibility of the owner/occupier in
question.

9.2 An owner/occupier shall not do or permit to be done on his property or on the common property
anything which will or may increase the rate of premium payable by the trustees on any insurance policy or
which may tend to vitiate any such insurance policy nor bring onto the premises or building any hazardous

substances and/ or any form of machinery whatsoever,

9.3 An owner/occupier shall not store or harbour upon the common property or any part thereof or in his
property any goods which may vitiate any fire insurance policy held by the Homeowners Association or

increase the premium payable in respect of such policy.
10. LETTING OF UNITS

10.1 All tenants of residential homes and other persons granted rights of occupancy by any owner of the
relevant erf are obliged to comply with these conduct rules, notwithstanding any provision to the contrary
contained in any lease or any grant of rights of occupancy, which Consent shall not be unreasonably
withheld.

10.2 No letting shorter than 6 [six] months shall be allowed whatsoever, without the written consent of the

Trustees. The owner shall be obliged to notify the Trustees of any short term occupancy for security

purposes 5

11. ERADICATION OF PESTS

11.1 An owner shall keep his property free of white ants, borer and other wood destroying insects and to this
end shall permit the trustees, the managing agent and their duly authorised agents or employees, to enter

upon his property from time to time for the purpose of inspecting the property and taking such action as
30
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may be reasonably necessary to eradicate any such pests.The costs of inspection, eradicating any such pests
as may be found within the property, replacement of any woodwork or other material forming part of such
property which may be damaged by any such pests shall be borne by the owner of the property
concerned.Any Member intending to use any pesticides must first obtain the written approval of the
agricultural property owner, being the Developer, to ensure that such pesticide is not harmful to the

vineyards.

12,  WALKWAYS

The walkways giving access to the vineyards, the lavender fields and olive trees are for the exclusive use
and enjoyment of the Members and for the use of maintenance/gardening staff and may not be used by any

member of the public for gaining access or used as a thoroughfare.

During the periods of chemical treatments and/or extensive maintenance period of harvesting and pruning
of the vineyards, which may result in access to such vineyards being temporarily closed and access to all
pets being denied to ensure their safety. Written Notice shall be furnished to all the Members prior to the

chemical treatment of the vineyards.

13. ACTIVITIES ON COMMUNAL AREAS

No hobbies or other activities may be conducted on the communal areas if they cause nuisance to other

owners and/ or occupiers. The Trustees shall be the final adjudicators resolving complaints of this nature.

14. JETTY AND MOORING SLIPWAY

14.1 An owner/occupier/his visitor/s and/or children shall not be allowed to attend and/or partake of the
following on such aforementioned areas.
14.1.1 No glass bottles or containers are allowed.
14.1.2 No braaing, except in designated areas.
14.1.3 No loud music.
14.1.4 Only authorised personnel are permitted access so designated by the Trustees
14.1.5 Littering is not permitted, all refuse is to be removed.

14.1.6 Only controlled games shall be permitted, with parents overseeing any children under the age
of 12 [twelve] years old.

14.1.7 No animals are allowed, without being accompanied by its owner.
14.1.8 An owner and/or occupier shall be obliged to accompany any guest.
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14.1.9 The use of such area shall be reserved for owners and/or occupiers and their guests.
14.1.10 The opcrating hours of such area are between 06HO0 to 21HO00.Any usage after 21HOO to
06HO0 shall be regarded as a violation of the conduct rules.

14.1.11 Any child under the age of 12 (twelve) must be accompanied by an adult at all times and have
the appropriate life preserve strapped onto his body whilst in the Bot River.

14.1.12 Certain Boat Storage Areas shall be built by the Developer on the common areas on behalf of
the H.O.A, which may be rented from the H.O.A at a levy which shall be a market related
rental and such levy to be agreed upon between the parties.

14.1.13  All Members shall comply with the rules of operation of their boats and the likes as laid down
by the appropriate authority and duly governed by the Overberg District Council, By-Laws
rclating to the control and use of the Bot River Estuary as framed under PN. 480/1996 dated

the 15th November 1996, and annexed hereto marked Annexure "e"

15. GENERAL

15.

—_

The Board of Trustees or its agents shall not be liable for any injury or loss or damage of any description
which any owner or occupier of property or amy Member of his family, his employee or servant or his
relative, friend, acquaintance, visitor, invitee or guest may sustain, physically or to his or their property,
directly or indirectly, in or about the common property or in the individual property by reason of any
defect in the communal area, its amenities or for any act done or for any neglect on the part of the
Trustees of any of the Trustees employees, servants, agents or contractors.

15.2 The Trustec or its agent's representatives and servants shall not be liable or responsible in any manner
whatsoever for the receipt or the non-receipt and delivery or non-delivery of goods, postal matter or any
other property.

15.3 No firearms or pellet guns may be discharged in the development whatsoever.

15.4 An owner shall not use or permit his home to be used for any purpose which is injurious to the reputation
of the development.

15.5 All complaints, viclation of these rules, or any other cause of concern must be in written form, addressed

to the Chairman of the Home Owners' Association and sent to trustcesi@mybenguela.com or submitted

through the Intranet of the Association. "

16. COMMERCIAL UNIT

16.1 The Developer reserves a right to further amend its rules so as to accommodate the Hotel on Erf 228, the

Commercial Component and Public Facilities being Erf 229, which comprises of the winery, the Public

18 07th April 2018, Martin Diessner, 201 80407-Special-Resolution-18-Complain-submission-via-email-intranet
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tasting facilities, the restaurant, the conference facilities, the farm stall, sales and manager's office and
chapel and the like, once such components have been built.

16.2 It is recorded that the Hotel,Wine Cellar, the Tasting Rooms, Restaurant, the Farm Stall, the Chapel and
Conference Facilities etc, are designated for Commercial Use and may be utilised as a bed and breakfast

facility, private functions including weddings, various functions and film shoots.

Signed by the Purchaser on the ———— day of
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ANNEXURE ‘F’

OVERBERG DISTRICT COUNCIL
BY-LAW RELATING TO THE CONTROL AND USE OF THE BOT RIVER ESTUARY

Definitions 1. In this by-law, unless inconsistent with the context — “authorised officer” means any person
authorised by the Council to perform the functions of an authorised officer under this by-law or a member of the
South African Police; “boat” or “vessel” means any conveyance capable of floating on or in water or designed to
navigate on or in water and includes, but is not restricted to a motor boat, sailing boat, sailing board, rowing
boat, canoe, paddleski, power boat, fishing boat, jet-driven boat, fiat-bottomed boat, ferry, houseboat, water
cycle and raft; “bow” means the front part of a vessel; “canoe” means a vessel designed to be propelled by means
of paddles without any mechanical assistance; “Council” means the Overberg District Council; “due date” means
30 June of every year or such other date as may be determined by the Council; “estuary” means the Bot River
Estuary within the area of jurisdiction of the Council; “helmsman” means a person who steers or controls a
vessel; “houseboat” includes any vessel, irrespective of whether or not it is propelled under its own power, upon
which facilities for day or night accommodation or for any kind of food preparation have been provided, or a
vessel upon which any kind of toilet or washing facilitics have been provided; “inland waters” such estuary within
the area of jurisdiction of the local authority which promulgated this by-law; “vicinity of the estuary” includes the
properties adjacent to or in the immediate vicinity of the estuary; “operate” or “control” or any like expression, in
relation to a boat, means to launch, use, sail,.'navigate or moor a boat or to permit a boat to be launched, used,
sailed, navigated or moored on the estuary, or to have a boat, or to permit a boat to be, on the estuary;
“permission” means the written permission of the Council; “port” means the left side of the boat as seen from the
stem; “power boat” means a vessel.propelled by means of an engine or other mechanical apparatus, either in- or
outboard, irrespective of whether or not such engine or apparatus is the main source of power;

“registered boat” a boat issued with an identification number in terms of to section 6 of the by-law;

“rowing boat” means a vessel designed to be propelled by means of oars without any mechanical assistance;

“sail” or “under way” means the situation of a vessel when it is not anchored or moored or on dry land;

“sailing boat” includes every boat which is under sail and is not propelled by mechanical power;

“starboard” means the right side of the boat as seen from the stern; “stern” means the back part of a vessel;
“visible” means visible by somebody with reasonable eyesight during a dark night when the atmosphere is clear;
“water area” means the water level between the banks of the estuary at any specific time; “water ski” means to ski
or skate on or in the water with or without the assistance of any kind of skating apparatus and where the water-
skier is towed by a vesscl by means of a towing-rope; “water-skier” or “skier”a person water-skiing,

1
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OPERATION OR CONTROL OF BOATS ON THE ESTUARY

No person shall operate or control any boat or vessel on the estuary, excluding a canoe, paddleski, sailing board
and rowingboat, unless such boat has been licensed by the Council or a temporary permit has been issued for
such boat in terms of this by-law and the identification number allocated by the Council is displayed according to
the provisions of this by-law.
No person under the age of sixteen years shall operate and control | a boat equipped with a motor of 4.5 kW or
more, unless such person is accompanied by a person over the age of sixteen years. Where any licensee of a boat
allows any person who, in the opinion of an authorised officer, is not compctent to operate or control such boat
efficiently, to operate or control it, such officer may direct the licensee not to allow such person to operate or
control such boat, and if the licensee thereafter continues to allow such person to operate or control such boat,
he. shall be guilty of an offence.
No person shall operate a boat on the estuary —
(@) in a reckless or negligent manner;
(b) while under the influence of intoxicating liquor or a narcotic drug, or while the percentage of alco-
hol in his blood is 0,08 or more, expressed in grams per hundred millilitres of blood;
(c)  while suffering from an infirmity which renders him unfit to do so;
(d) in a manner dangerous to the public or to the occupants of such boat or in a manner calculated to
endanger or damage any property or facility, regard being had to all the circumstances of the case;
(e) in a manner which constitutes a nuisance;
(f)  without reasonable consideration for the rights of other persons using such estuary;
(g) whileitis leaking oil, petrol or any toxic or noxious substance;
(h)  if it has more persons or a bigger load on board than the vessel was designed or built to carry or
stated on the licence.
if the boat is not registered and licensed by the Council and the identification number issued in respect of the
boat, is not permanently affixed thereto in figures of a size and colour determined by the Council.
Equipment of vessels
No person shall use any vessel, ex::luding a canoe and paddleski, with regard to the provisions of subsection (1)(c)
and a sailing board with regard to the provisions of subsection (1) (b) and (c), on the estuary unless the following
equipment is on board;-
(a) An effective life-belt, life-buoy or other floating device for each person on board;

(b) sufficient and suitable oars, paddles or a pole to land the vessel;
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a pump or other suitable bailer, unless the vessel has been designed to float with the maximum permissible
number of persons on board even if it is waterlogged; in the case of a power boat which is used to tow a water-
skier, suitable water-skiing rear mirror and a red flag of 300 mm by 300 mm; in the case of a power boat, an
effective whistle or siren which can be employed to prevent collisions; in the case of a power boat, an effective
fire-extinguisher; an effective flame-arrester for each carburettor of any petrol engine on the vessel except an
outboard engine; an effective silencer on the exhaust of an engine-driven vessel; the following lights, which must
be visible at a distance of at least 200 meters, when the vessel is used between sunset and sunrise:

(i) in the case of a power boat or sailing boat, a white light visible from all directions;

(i) in the case of vessels such as a sailing boat, canoe, sailing board and a paddleski, a lantern or flash-

light which may be shown in order to prevent collisions; a suitable container for refuse;

a suitable anchor with a sufficient anchor line.

All life-saving apparatus on board a vessel in the water must be in good working condition and within easy reach
for immediate and effective use.

Rules for boating

No person shall leave a vessel unattended in the water area unless it has been properly anchored, moored or
removed to dry land a safe height above the water level.

No vessel shall be moored or launched at any place other than that indicated or approved by the Council and an
authorised officer of the Council may move any vessel or moor it at any other place without the consent of the
owner if he deems this to be in the public interest.

No vessel shall be moored to any other vessel or to a marker, buoy or other navigational aid.

The helmsman of any vessel must ensure that he can at all times exercise full control over the vessel while it is
under way.

The helmsman of any vessel towing a line, cable or rope for any purpose whatsoever, must ensure that he does
not thereby endanger any other person or cause any inconvenience.

No person shall handle a vessel or allow it to be handled in such a manner that it endangers or creates a nuisance
to any other vessel or the occupants thereof or to other persons or property or installations in the water or at the
water’s edge.

No power boat which is under way and no person practicing water-skiing in the estuary, shall approach closer
than 100 meters from any spot where people are swimming or closer than 100 meters from the side of the water
or closer than 50 meters from any other vessel, unless —

(a) circumstances are such that the said distances cannot be maintained;
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(b) assistance is being given in an emergency situation; or
(c) the power boat or any water-skier towed by it is landing leaving the shore;

Provided that when the prescribed distances are not maintained, the powcr boat must immediately reduce its

speed to less than 10 km per hour.

No person shall be on the bow, forward deck or gunwale of any power boat which is under way unless sufficient

safety rails or guard rails have been installed, and no person shall jump or dive from any power boat which is

under way, except when help is being given in an emergency or when it is necessary to moor or to land the
power boat.

Where it is possible, a vessel shall be piloted in such a manner that the median line of the sailing area shall always

be on the port side of the vessel, in other words all power boats must move in an anticlockwise direction.

(10)  Whenever two vessels approach each other head-on or approximately head-on, each must be piloted in

such a manner that it passes the other on its own port side and, subject to the provisions of subsection
(7) at such a distance and at such a speed that the wake of cither of the vessels shall not endanger the
other.

(1 (@)  No vessel shall pass another vessel which is procceding in the same direction, unless it is safe to do
so and such vessel shall, when it does so, pass the other vessel on its port side and, subject to the
provisions of subsection (7), at such a distance and at such a speed that its wake-shall not endanger
the other vessel.

(b) A vessel which is passed shall maintain its speed and direction until the passing vessel is safely past.

(12)  Whenever two vessels approach each other in a manner other than referred to in subsections (10) and

(11), the vessel which finds the other on its port side shall maintain its speed and direction and the vessel
which finds the other on its starboard side shall stay out of the way of the other vessel by changing its
direction to starboard so as to pass the other vessel from the stern and shall if necessary stop or reverse
to avoid a collision.

(13) (a) Whenever two sailing boats are approaching one another in such a way as to involve risk of
collision, not withstanding the provisions of subsections (10), (11) and (12), they shall keep out of
one another’s way as follows:

(1) When each has the wind on a different side, the vessel which has the wind on the port side
shall keep out of the way of the other;
(i) when both have the wind on the same side, the vessel which is to the windward shall keep
out of the way of the vessel which is to leeward.
(b) For the purpose of this subsection, the windward side shall be deemed to be the side opposite to

that on which the mainsail is carried.
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(14)  To avoid a collision between vessels, a power boat shall give way to all other vessels, and a rowing boat or
a canoe shall give way to a sailing boat when circumstances require it, not withstanding the provisions of
subsections (9), (10), (11), (12) and (13): Provided that this by-law shall not give the right to the helms-
man of any vessel to unnecessarily obstruct or interfere with the course of any other vessel.

(15)  The helmsman of any vessel shall maintain a safe and cautious speed in the area where vessels are
moored, where angling is taking place or where buoys and‘placed, and whenever visibility is obstructed
due to fog or other causes he shall pilot the vessel under his control in such a manner that people, other
vessels or other property are not endangered.

(16)  No vessel shall follow closer than 100 meters in the wake of a water-skier.

(17)  No vessel or vehicle which is propelled by means of a propeller above the water, shall be used in the
water area.

(18)  Except in the case of an emergency, no aeroplane shall land in or take off from the water area.

(19)  No boat shall be left on any slipway except for purposes of repair.

Water-skiing — where allowed

(1) No person shall practice water-skiing on water unless an effective life-belt or other floating device is
attached to his body.

No steel or metal cable or steel wire shall be used to tow a water-skier.

The helmsman of any vessel which tows a water skier-shall, before such water-skier is taken in tow, ensure that

the water skier is familiar with the distress signal for water-skiers, namely drawing the hand across the throat.

No water-skiing shall be practised between sunset and sunrise and the Council may also prohibit water-skiing at

other times.

No vessel shall tow a water-skier unless a second person older than 14 years is present in the vessel to observe

the water-skier.

No water-skier shall drop a water-ski except at a spot where the discarded water ski does not constitute a danger

to any other water-skier or vessel.

As soon as a water-skier drops the towing-line, the helmsman of the vessel towing the water-skier shall pull in the

towing line immediately and if the water-skier has dropped the towing line by accident, the said helmsman shall

turn the vessel immediately and take the water-skier in tow again or take him aboard.

Water-skiing shall be permitted in designated areas only in accordance with Proclamation 357 dated 28

September 1972 as published in Official Gazette 3691 dated 6 October 1972.

When a skier falls, a red flag measuring a minimum of 300mm x 300 mm shall be held up and kept up until the

skier boards the boat or resume skiing.
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Registration and licensing of boats

)] Any person intending to operate a boat on the estuary shall apply in writing on the prescribed form to
the Council for a registration and licence for such boat.

(2) Any such application shall be accompanied by the fees, as
determined from time to time by special resolution of the Council, which shall be refundable if the
application is not approved.

3 A boat in respect of which an application for a licence has been made, shall be submitted/for examina-
tion by an authorised officer of the Council at a date, place and time appointed by the authorised officer
unless such applicant is advised by the authorised officer that such examination is not required.

G5} When considering applications for licensing, the Council may distinguish between riparian and non-
riparian owners, boats belonging to land-owners, house-owners or residents, and boats belonging to
non-land-owners, non-housc-owners or non-residents, so as to limit the number of boats which may be
licensed.

(5) The Council may approve or refuse to approve such application and may, in approving it, impose such
conditions as to the manner of operation of or repairs or alterations to such boat as it may deem neces-
sary in the interests of safety or to ensure compliance with this by-law.

(6) The Council shall refuse to approve an application if it is satisfied that the operation of such boat will -
(a) be a source of pollution in the estuary or the vicinity of the estuary;

(b) cause a nuisance;
(c) or constitute a danger to persons using it to the public or any section of the public.

) The registration of a boat not transferable from any person to another or from any boat to another
except where an owner of a registered boat in terms of this by-law transfers his registration to another
boat belonging to him with the written permission of the Council.

(8) The registration shall specify the name of the person to whom it is issued, the maximum number of per-
sons permitted to be carried in the boat, the type and overall length of the boat, the maximum power of
the engine and the identification number allocated to the boat.

) Registration and licensing will solcly be at the discretion of the Council and reasons will be given if it
refuses to register or license a boat.

(10)  The Council reserves the right to limit the number of registrations issued per person.

Validity of licences and displaying of tokens

) The licence of a boat expires on the 30th of June every year and is valid for a period of twelve months or

such shorter period as may be determined by the Council.
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(2) The licensee of a boat shall forthwith affix the license or cause it to be affixed to such boat in a manner
acceptable to the Council,

Automatic lapsing or cancellation of licences

(H A licence shall lapse automatically if a boat has been removed by or on the authority of the Council in
terms of section 14.(4) on account of pollution being caused in the estuary.

2) If the Council is of the opinion that a boat no longer qualifies for licensing in terms of this by-law or in
terms of any conditions on which the licence was issued, the licence may be cancelled after notice of
thirty days to that effect has been given to the licensee, at the address on the licence.

Cancellation of licences

O The Council may cancel any licence if —

(a) it is satisfied that the boat in respect of which such licence was issued is no longer safe or
seaworthy, or is a source of pollution in the vicinity of the estuary, or is operated in a manner
which constitutes a nuisance or danger to other boats or to the public or any section of the public;

(b) the boat is transferred, sold or disposed of or if the Council is satisfied that the licensee has ceased
to exercise control over the said boat or to supervise it; or

(c) the licensee has been convicted of an offence relating to the operation or control of a boat in terms
of this by-law.

2) If the Council cancels any licences in terms of this by-law, the authorised officer shall forthwith notify
the licensee of such cancellation, at the address on the licence.

Fixing of tariffs, fees and levies

(1) The Council may by special resolution determine tariffs, fees and levies for the licensing of boats and the
provision of discs and tokens.

(2) In fixing tariffs, fees and levies in terms of subsection (1) the Council may distinguish between various
classes of boats making use of the estuary or any facilities, or in respect of their size, method of propul-
sion or use, or may make any other distinctions which, in the opinion of the Council are relevant in fix-
ing such tariffs or fees.

(3) Any application for the licensing of a boat or the use of any facilities by any boat shall be accompanied by
the prescribed fees as determined by the Council.

Fouling and pollution of the estuary (1)

No person shall, while he is in the water area —

(a) use indecent, offensive or improper language;

(b) behave in an offensive, improper or disorderly manner;
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(c) stay, bathe or sunbathc in the nudc or not properly clothed,

(d) whether on a vessel or not;

(e) wilfully or negligently do anything which will cause an inconvenience to any other person using the
water area, or which may disturb the peace.

No person, cxcept with the permission of the Council and in compliance with the provisions of the Sca-

shore Act, 1935 (Act 21 of 1935), shall allow any sewer pipe or tank to discharge into the estuary or

allow any other waste water from any other source to drain into the estuary.

No substance such as petrol, oil or any toxic or noxious substance shall be deposited or disposed of in

the estuary.

No bottles, cans, garbage or refuse of any kind whatsoever shall be thrown into the water or onto abut-

ting land or any facility except in receptacles furnished for that purpose.

No person shall by any act or omission, whether directly or indirectly, allow a nuisance or the creation or

continuation of a source of danger, or allow any interference with the convenience or comfort of persons

in the vicinity of the estuary.

Any person fouling or polluting the estuary, any land adjacent thereto or any facility in connection there-

with shall be guilty of an offence.

Powers of authorised officers

M

2

3

Any person who operates an unlicensed boat on the estuary or contravencs any provision of this by-law,
may be ordered by an authorised officer to remove such boat forthwith from the estuary or to cease such
contravention, and non-compliance with such order shall constitute an offence.

Any authorised officer shall have the right to board a boat at any time and to inspect it for the purposes

of ensuring compliance with the provisions of this by-law.

Any person who is authorised in writing by the Council may, in the water area —

(a) investigate and test, any vessel or part thereof or any equipment thereon in order to determine
whether the vessel is suitable for navigation on or in the water and whether any particular provision
of this by-law has been complied with;

(b) call for any information regarding the vessel from the helmsman and may, if the helmsman is unable
to furnish the information, order him to remove the vessel forthwith from the water area until
such time as the request can be complied with;

(c) require the helmsman to furnish his name and address or the name and address of the owner of the
vessel and any other information required for identification purposes;

(d) require any other person in the vesscl other than the helmsman, to furnish his name and address as
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well as any other information required for the identification of the helmsman or the owner of the
vessel;

(e) if it appears to him that the helmsman of any vessel, owing to his physical or mental condition,
irrespective of how this originated, is not capable of steering the vessel or in control of it, forbid
the helmsman temporarily from continuing to steer or being in control of the vessel and may make
any arrangements which in his opinion are necessary or advisable for the safe disposal of the vessel;

(fy  if it appears to him that the load or number of persons transported in any vessel is more than the
vessel was designed or built to carry or more than can be transported in reasonable safety under
prevailing conditions, forbid the helmsman of such a vessel to proceed until the load or the number
of persons has been reduced in the manner he considers necessary or advisable;

(g) if it appears to him that any vessel or part thereof is unnavigable in or on the water, order the
helmsman to remove the vessel forthwith from the water area until such time the vessel or the part
thereof has been made navigable in or on the water;

(h) if it appears to him that any of the equipment prescribed by this by-law is not on board the vessel
or in a good working condition or not easily available for immediate use on board, order the
helmsman to remove the vessel forthwith from the water area until such time as all the provisions
of this by-law regarding equipment have been complied with;

(i) remove any fishing rod or line that has been left unattended, from the river, if, in his opinion, the
rod or line constitutes a threat to the safety of others.

#*) (@) No person shall obstruct or interfere with any authorised officer whilst the latter is engaged in the
execution of his duties, and

(b) o person shall refuse to furnish his/her correct name and address when requested to do so by an
authorised officer.

Delegation of power

13. The Council may delegate and/or transfer any powers conferred on it under this by-law, with the excep-
tion of the power to levy or determine fees, to any person or persons or organisation, and such person
or persons or organisation shall, after such delegation or transfer, have the same power as the Council
would have had in terms of the provisions of this by-law.

Removal of boats from the estuary

14. (1) If the owner of an unlicensed boat fails to remove such boat from the estuary after having been

requested to do so by the Council or any authorised officer, the Council may remove such boat

forthwith.
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(a) In the cvent of the Council cancclling any licence, or if any licence expires or lapses in terms of
this by-law, the owner of the boat, the licence of which has expired or lapsed or has been can-
celled, shall immediately remove such boat from the estuary.

(b) If the owner of a boat, the licence of which has expired or lapsed or has been cancelled fails to
remove such boat from the estuary within thirty days after such licence has expired or lapsed or
after notification to him of the said cancellation, he shall be guilty of an offence and the Council
may remove such boat forthwith.

Any boat in or on the estuary for which the fees as prescribed by the Council are in arrcars for more

than thirty days, may be removed from the estuary by the Council after written notice of the Council’s

intention has been given to the owner or licensee.
If, in the opinion of the Council, any boat constitutes a danger in the estuary or causes pollution by the
discharge of petrol or oil, such boat may be removed forthwith by the Council.

Where the Council is entitled to remove a boat, an authorised officer may make any arrangements

considered necessary by him to ensure the removal of such boat, and the Council may recover the cost of

such removal from the owner.

If boats removed from the estuary in terms of the provisions of subsections (1), (2)(b) or (4) are not

claimed within ninety days after such removal, or in the casc of boats referred to in subsection (3), with-

in ninety days after the said written notice has been given and all fees in arrears have been paid, the

Council may confiscate such boat or boats by court order to claim fees in arrears.

Exception from liability in respect of injury and/or damage

() The Council shall not be liable for any injury which is sustained by any person using the estuary or any

facility, or for damage to any property thereon, whatever the cause may be.

2) (a) The Council as a whole, individual councillors, any person or independent contractor in the serv-
ice of the Council or any authorised officer shall not, except in the event of any wilful act or omis-
sion on the part of the Council or the said persons, be liable for any loss or damage to property
which is caused by or arises out of or in connection with anything which is done or performed in
good faith in the exercise or performance of a power or duty conferred or imposed in terms of
this by-law.

(b) If any question arises as to the good faith of any such person, his good faith shall be presumed
unless the contrary is proved.

General

1) No person shall in the watcer arca, without the prior written consent of the Council —

10
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(a) offer for reward or profit any show or entertainment or conduct any business or trade;
(b) keep or use any house boat;
(c) keep or use any vessel for the transport of passengers or goods for payment or reward;
(d) hold any fishing competition, or
(e) hold any race, meeting or regatta.
(2) When the Council grants its authority in terms of subsection (1), the Council may set the conditions
which it sees fit in the
circumstances in any particular case, to ensure the safety of the public,
(3) No person is allowed:
(@) to fish from any bridge;
(b) to scuba dive, spearfish or use fish nets other than a landing net or casting net in the estuary with-
out a permit, or
(c) to catch fish without a licence.
4) The following is prohibited;
(@) any form of organised power boat race on the water area of the estuary, and
(b) hovercraft, jet-driven craft (jetski’s) and seaplanes are specifically excluded from using any part
of the water area of the Botriver estuary.
Penalty
17. Any person who contravenes any of the provisions of this by-law or refuses to comply with any order
lawfully given there under by the local authority shall be guilty of an offence and liable upon conviction
to a penalty as prescribed in section 215 (3) of the Divisional Councils Ordinance, 1976 (Ordinance 18
of 1976).
Waiver of by-lavs.'
18. The Council may, if it deems it desirable to do so, waive compliance with any provision of this by-law, or
permit deviations, exceptions and exemptions in respect of any provisions of this by-law, subject to such
conditions as it may deem fit.

PN. 481/1996 15 November 1996

Signed by the Purchaser on the — day of

11
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Annexure C: Trust Resolution
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POWER OF ATTORNEY

I, the undersigned

NAME AND SURNAME: PeneLore SteseTed
I/ PASSPORT NumBer: @ 108 d1 0931 18k

In my capacity as the authorized representative of BENGUELA COVE HOMEOWNERS
ASSOCIATION, the owner of PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER
NUMBER 575, CALEDON, hereby nominate, constitute and appoint WRAP Project
Office (Ply) Lid (Reg No 2022/349604/07), with power of substifution, to be the duly
authorised attorney and agent in name, place and stead, which may be necessary
in order to sign documents and to perform ali such acts which may be necessary in

connection with the following applications:

APPLICATION FOR CONSENT USE FOR A TOURIST FACILITY TO ALLOW THE OPERATION OF
PONTOON BOAT FROM THE PROPERTIES

and generdlly for effecting the purposes aforesaid, to do or cause fo be done
whatever shall be requisite, as fully and effectual, for all intents and purposes as |
might or could do if personally present and acting herein - hereby ratifying, allowing,
confirming, promising and agreeing to ratfify, allow and confirm all and whatsoever
my said Agent shall lawfully do, or cause to be done, by virtue of these presents.

sioNep AT PELSMSEE ovrus A pavor JANUALY 2023
/ \j

WITNESS

;@’.-

WITNESS

Bi5Z -
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BOARD OF TRUSTEES RESOLUTION

The Trustees of BENGUELA COVE HOMEOWNERS ASSOCIATION, the owners of
PORTIONS 210 AND 220 OF THE FARM AFDAKS RIVIER NUMBER 575, CALEDON
authorises

NAME AND SURNAME: TENELope  STREETEL
in/passport Numeer: (2 70801 0931 8% -

In his/her capacity as Trustee to act on behalf of the Board of Trustees regarding the

APPLICATION FOR CONSENT USE FOR A TOURIST FACILITY TO ALLOW THE OPERATION OF
A PONTOON BOAT FROM THE PROPERTIES

ED AT k6“6//\////3 . ON THIS ‘32 0 gZ? OF QEACWM 2023

/st g =

TRUSTEE WITNESS

FF—

WITNESS

TRUSTEE P /z///

52(52
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- Annexure N iy

RE: REMINDER [2]: Benguela Cove: Application portion 215 and 220 farm 575: Interpretation
Constitution

From Jacques Wilkinson <jwilkinson@overstrand.gov.za>
Date Tue 04-Mar-25 2:28 PM

To Lore’fta‘ Gillion <loretta@overstrand.ggy.za>; Riaan Marinus <rmarinus@overstrand.gov.za>; Henk Olivier
<holivier@overstrand.gov.za>

Cc  Andre Olivier <aolivier@overs'g_rénd_gov.za>

Dear Loretta

The captioned matter and my meeting with Henk, last week, have reference.

In resp')ect of th.e QU€3tions previously posed by Henk to Andre Olivier, | can do no better than to agree with
Andre’s reasoning 4 the advice proffered. All that remains for me to consider, is the subsequent issue raised

by Henk’s €M ail to WRAP, of 27 February 2024, and whether WRAP’s response thereto, dated 24 April 2024,
adequately ,qqressed this issue, being:

a. Dif, the HOA comply with the provisions of the Constitution by informing all members of the HOA by
way of a Special General Meeting of the HOA's intention to submit a planning application in respect of
common property for the benefit of one member of the HOA, i.e. BCI?

b. in the event that HOA could not prove compliance as stated above, did the HOA provide to Overstrand
Municipality (“OM”) a clear indication in terms of what power(s), in terms of the Constitution, the HOA

acted to submit the planning application?

For the reasons set out below, | am respectfully of the opinion that the HOA did not meet either of the
aforesaid two requirements.

1. As set out in the opinion provided by Andre, it is clear that the Constitution compels the HOA to hold a
Special General Meeting in order to obtain a “special resolution of the Members of the Association” for
purposes of clause 30.2.4. For the sake of brevity, | will not repeat the arguments (convincingly)
proffered by Andre herein, but (as stated herein above) find myself in agreement therewith. Therefore,
in the absence of proof by the HOA , as requested in Henk’s abovementioned email, that all members of
the HOA were informed of a Special General Meeting, and a resolution taken at such meeting in
accordance with the provisions of clause 30.2.4 of the Constitution, with the necessary quorum having
attended, it is clear that the HOA failed to adhere to the provisions of the Constitution.

2. The question which then bears answering, is whether the aforementioned letter from WRAP gave a
clear indication of what power(s), in terms of the Constitution, the HOA acted upon to submit the
planning application.

2.1 WRAP’s submissions, in paragraphs 1 to 7 of its letter under the heading “Background”, in
respect of the HOA, the Constitution, and BClI, are noted.

2.2 it is, however, important to note the following submissions and their implications in
particular:

i) In re paragraph 4: BCl’s purpose to derive profit is indeed subject to the provisions of
the Constitution.

ii) In re paragraph 5: It is submitted that the reference to “residential owners and BCl”
should in fact read, “residential owners, including BCI”, this being so as the HOA's
obligation to manage the common property to the benefit of all its member, in

* " accordance with the provisions of clauses 3.1 and 3.2 of the Constitution, is an
obligation owned to ALL its members, of which BCl is but one.

iii) In re paragraph 7: Conduct Rul 14 does indeed contain provisions relating to the Jetty
and Mooring Slipway. From the content of Conduct Rule 14 it is clear that these
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facilities exist for the use and benefit of all HOA members, subject to the terms of use
as set out in the Rule.

2.3 Paragraphs 1 to 5 under the heading “Facts”, set out the steps which were followed by BCl to
obtain permission for the intended use of Portions 210 and 220. Save for the following
comments, the remainder of the contents of these paragraphs are merely noted:

i) It is unclear whether the “ownership and nature of business” refers to the HOA or to
BCl. Be that as it may, the HOA has an obligation to manage common property to the
benefit of all members (see clause 3 of the HOA Constitution).

ii)) Permission for the intended use of Portions 210 and 220 can, therefore, not only be
extended to one member, i.e. BCI, but must apply to all members. Phrased differently,
if BCl is allowed to use Portions 210 and 220 for the intended purpose, the permission
would have to be extended to all members which would create an impractical and
untenable situation.

24 Paragraphs 1 to 7 under the heading “Conclusion”, then goes on to argue, with respect
unconvincingly so, why BCI’s proposed use of Portions 210 and 220 of the common property
need not have gone through the process set out in, inter alia, clause 30.2.4. The following are
the main contentions and the reasons why they do not pass muster:

i) In re paragraph 1: This is true both of BCl, as well as every other member of the HOA.
it can, therefore, not be raised in justification of BCI’s intended use of the common
property.

i) In re paragraph 2: For the reasons set out herein above, and further discussed in
detail by Andre, this statement is factually inaccurate.

iii) In re paragraphs 3 and 4: Again, as stated herein above, the meeting at which it was
considered was not constituted correctly.

iv) In re paragraph 5: Any “entitiement” which BIC may have cannot be to the exclusion
of other members of the HOA. Furthermore, the issue is not whether provisions of
the Constitution were amended, but rather the fact that provisions were not adhered
to.

v) In re paragraphs 6 and 7: Whether prejudice is suffered by specific members of the
HOA, is not the determining factor for the process which had to be followed.

In light of the foregoing, | am of the view that the HOA did not comply with its own constitution and
furthermore failed to provide OM with a clear indication in terms of what power(s), in terms of the
Constitution, the HOA acted to submit the planning application.

Regards
Jacques Wilkinson

Principal Legal Advisor

Legal Services

Office of the Municipal Manager

T: +27 (0).28 313 8917 | F: +27 (0).28 313 8931
E: jwilkinson@overstrand.gov.za

I RCTRANT) Overstrand Municipality
J’ J‘“\. 'AYE VY|

. A: 1 Magnolia Street, Hermanus, 7200 | P: P.O Box 20, Hermanus, 7200
T: +27 (0) 313 8000 | F: +27 (0) 312 1894

E: enquiries@overstrand.gov.za | W: www.overstrand.gov.za

Vision Statement: "To be a centre of excellence for the community”

From: Loretta Gillion <loretta@overstrand.gov.za>

Sent: Tuesday, 19 November 2024 09:30

To: Jacques Wilkinson <jwilkinson@overstrand.gov.za>; Riaan Marinus <rmarinus@overstrand.gov.za>
Subject: REMINDER [2]: Benguela Cove: Application portion 210 and 220 farm 575: Interpretation Constitution

Importance: High
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From: Loretta Gillion

Sent: Wednesday, October 9, 2024 8:51 AM

To: Jacques Wilkinson <jwilkinson@overstrand.gov.za>

Cc: Riaan Marinus <rmarinus@overstrand.gov.za>; Henk Olivier <holivier@overstrand.gov.za>
Subject: FW: Benguela Cove: Application portion 210 and 220 farm 575: Interpretation Constitution
Importance: High

Dear Jacques
Reminder for your outstanding comments on the above application.
Your urgent attention to this matter will be highly appreciated.

Regards

Loretta Gillion

Administrative Officer: Town & Spatial Planning

Directorate: Planning & Development, Overstrand Municipality, Hermanus
A: 16 Paterson Street, Hermanus, 7200 P: P O Box 20

T: 028 313 8900 | E: loretta@overstrand.gov.za

From: Loretta Gillion

Sent: Friday, September 6, 2024 10:05 AM

To: Jacques Wilkinson <jwilkinson@overstrand.gov.za>

Cc: Riaan Marinus <rmarinus@overstrand.gov.za>; Henk Olivier <holivier@overstrand.gov.za>
Subject: FW: Benguela Cove: Application portion 210 and 220 farm 575: Interpretation Constitution
Importance: High

Dear Jacques

Herewith a reminder that your comments in this regard is still outstanding. Kindly provide at your
earliest convenience.

Regards

Loretta Gillion

Administrative Officer: Town & Spatial Planning

Directorate: Planning & Development, Overstrand Municipality, Hermanus
A: 16 Paterson Street, Hermanus, 7200 P: P O Box 20

T: 028 313 8900 | E: loretta@overstrand.gov.za

From: Henk Olivier <holivier@overstrand.gov.za>

Sent: Wednesday, July 17, 2024 4:17 PM

To: Jacques Wilkinson <jwilkinson@overstrand.gov.za>

Cc: Andre Olivier <aolivier@overstrand.gov.za>; Loriaan Isaacs <loriaanisaacs@overstrand.gov.za>; Loretta
Gillion <Joretta@overstrand.gov.za>

Subject: Benguela Cove: Application portion 210 and 220 farm 575: Interpretation Constitution

Jacques
| am sending this e-mail to you as | know Andre probably have lots of work to finalize.

Attached please find three e-mails dated 14, 21 and 27 February 2024 respectively. The content is
self-explanatory
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The applicant has now provided a further response indicating their further opinion on the matter.
(letter dated 25 April 2024).

You will see Andre Olivier’s original comments on this matter (e-mail dated 21 February 2024).
Please provide your comments on the latest letter received dated 25 April 2024.

I have already prepared a planning report to table at the Planning Tribunal. The applicant wants to
proceed with the application, and | recommend that the report be tabled before the Planning Tribunal,
with your comments and our recommendation. Should you believe the application be dealt
with in another manner, please advise.

Kinds Regards/Vriendelike Groete

Henk Olivier

Town Planner

¢, Overstrand Municipality

W ERSTRAND .
2 A 1 Magnolia Street, Hermanus, 7200 | P P.O Box 20, Hermanus, 7200

T+27(0).28 313 8900 | F +27 (0) 28 312 1894

(

E holivierfidoversirarid.gov.za |,

isio 'To be a centre of exceflence for the community"

From: holivier@overstrand.gov.za <holivier@overstrand.gov.za> On Behalf Of scans@aoverstrand.gov.za
Sent: Wednesday, July 17, 2024 3:32 PM

To: Henk Olivier <holivier@oversirs nd.gov.za>

Subject: Message from KM_C558
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