
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 
4.2 
ERF 5629 (A PORTION OF ERF 4576), 1 PODALYRIA ROAD, BETTY’S BAY, 
OVERSTRAND MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS AND AMENDMENT OF CONDITION IN RESPECT OF AN 
EXISTING APPROVAL: WRAP PROJECT OFFICE ON BEHALF OF JD & CJ SMIT 
 
5629 KBB (4417/2023) 
H van der Stoep (028) 313 8900 Hermanus Administration 
26 August 2025 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 22 June 2025 from WRAP Project Office on behalf 
of JD & CJ Smith on Erf 5629 (a portion of Erf 4576), Betty’s Bay for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16(2)(f) of the 

By-Law for the removal of restrictive title deed conditions B.7.(a)(i) and B.7.(a)(ii) 
as contained in Title Deed No. T27446/2021 of the property to accommodate a 
proposed new dwelling.  

 
The restrictive title deed conditions read as follows: 

 
“B. ONDERHEWIG VERDER aan die volgende voorwaardes vervat in Transportakte Nr. 

T33675/1977 opgelê deur die Administrateur van die Provinsie Kaap die Goeie Hoop ingevolge 
Ordonnansie Nr. 33 van 1934 by die goedkeuring van BETTYSBAAI DORP UITBREIDING NR. 
6, welke voorwaardes as volg lees:- 

 
7. Except with the prior consent of the Administrator – 

 
(a) no building or structure or any portion thereof except boundary walls and fences, 

shall be erected nearer than 8m to the street line which forms a boundary of this erf, 
nor within 5m of any other boundary common to any adjoining erf, provided that with 
the consent of the local authority:- 

 
(i) an outbuilding not exceeding 3m in height measured from the floor to the wall-

plate may be erected within the above prescribed rear space and within the 
above prescribed lateral space for a distance of 12m measured from the rear 
boundary of the site; provided that in the case of a corner erf, the distance of 
12m shall be measured from the point furthest from the streets abutting the erf. 

 
(ii) an outbuilding in terms of sub-paragraph (i) may only be erected nearer to a 

lateral or rear boundary of a site than the above prescribed spaces, if no 
windows or doors are inserted in any wall facing such boundary.” 

 
❖ Amendment of condition in respect of an existing approval in terms of Section 

16(2)(h) of the By-Law, to allow the owners to position the proposed new dwelling 
in a previously approved “no-go” environmental zone. 

 
A Locality Plan of the property concerned is attached as Annexure A. The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. The Title Deed is 
attached as Annexure D. 

  

50



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2025 
 
 
 

2. DECISION AUTHORITY 
 

Municipal Planning Tribunal 
 

3. BACKGROUND / SITE HISTORY 
 

The subject property was subdivision in 2020 into three portions. The subject property 
was described as Portion B with two “no-go” environmental zones containing sensitive 
flora identified in a botanical survey conducted in 2006. 

 
The property owners have regrettably disrupted the upper "no-go" zone. Refer to the 
figure below for an illustration of the area. As the previous approval provided a 
condition that the subdivision was linked to the plan, and it mandated that the "no-go" 
zones remain undisturbed.  

 

 
 

4. SUMMARY OF APPLICANT’S MOTIVATION 
 

CONTEXTUAL INFORMATION 
Zoning of Erf:  Residential 1: Single Residential 
Area in extent:  2884m² 
Title Deed Number:  T27446/2021 
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REMOVAL OF RESTRICTIVE CONDITIONS IS MOTIVATED AS FOLLOWS: 
 

The property owners bought the property in 2021 with the intention to develop it for 
themselves, but only after they were in consultation with an architect, they became 
aware of the restrictive title deed building lines that are more restrictive than the 
OMLUS building lines and therefore very limiting. As the title deed of the subject 
property has several title deed conditions that are restricting the proposed intention for 
the development property, the property owners want to remove these conditions. 

 
The rationale for the proposed removal:  

 
The subject property is currently a vacant site, and the property owners have the vision 
to develop thereon a dwelling house for their family. The property owners have the 
vision and opportunity to expand on their rights as determined by the development 
parameters as set out in terms of the OMLUS by building a dwelling house closer to 
the boundary than what is currently allowed in terms of the title deed. The property is 
orientated to overlook the ocean to the east. Several aspects of the proposed 
development are however being restricted by the condition mentioned above and 
therefore the proposal is made to remove the restrictions. 

 
Title deed condition background:  

 
The restrictive title deed condition was originally intended to protect the residential 
character of the Betty’s Bay area, but the intention of the property owners is to increase 
the residential viability of their property. 

 
Status quo: 

 
The current OMLUS has clear development guidelines in place to ensure that the 
whole of the Overstrand Municipal Area’s residential properties is managed in a similar 
manner. The title deed conditions are more restrictive than the OMLUS and the 
applicant has a vision and plans to expand beyond these conditions. The removal of 
these conditions will bring the subject property in-line with what is allowed on a single 
residential property. 

 
The current and future development of the property is being restricted by these title 
deed conditions. These conditions made sense when no clear development guidelines 
existed. With the restrictive conditions being more restrictive than the land use scheme 
and policies of the Overstrand Municipality, the property owners will not be able to 
utilise their property to its full extent. 

 
ADDITIONAL CONSIDERATIONS FOR REMOVAL OF RESTRICTIONS: LUPA 
SECTION 39(5)(a-f) 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 

 
No person or entity will be affected financially by the removal of the restrictive title deed 
condition. 
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The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
No person is directly benefitting from this condition as the condition is only restricting 
the property owners. 

 
The personal benefits which will accrue to the person seeking the removal of the 
restrictive conditions, if removed. 

 
The property owners will be gaining from the removal of the restrictive condition as it 
will allow them to utilise their property to its full extent 

 
The social benefit of the restrictive condition remaining in place. 

 
This restrictive condition does not have a social benefit. 

 
The social benefit of the removal of the restrictive condition. 

 
This restrictive condition does not have a social benefit. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights. 

 
There is no specific beneficiary of the condition, and no person or entity will be affected 
if these are removed. 

 
Amendment of conditions in respect of an existing approval 

 
The subject property was part of a subdivision in 2020 where Erf 4576, Betty’s Bay 
was subdivided into three portions. The subject property was identified as Portion B 
and located thereon were two “no-go” environmental zones that was identified as areas 
that contained sensitive flora through a botanical survey conducted in 2006. 

 
The property owners have regrettably disrupted the upper "no-go" zone. As the 
previous approval provided a condition that the subdivision was linked to the plan, and 
it mandated that the "no-go" zones remain undisturbed. The current proposal seeks to 
amend the approved plan/condition by removing the upper "no-go" environmental zone 
due to its disturbance. Allowing this condition to be amended would permit the property 
owners to situate their proposed dwelling house in this area.  
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Figure 1: Historic subdivision approval 

SERVICES: 
 

The availability of services is a relevant consideration in terms of Section 42(1)(c)(v) 
of SPLUMA and is herewith illustrated. 

 
Electricity, Water, Sewage and Solid Waste 

 
The subject property will be connected to the existing networks in the area, which 
include electricity, water and sewage. The proposal of this application is not anticipated 
to impact on the existing services in the area. 

 
Solid waste will be collected every week by the OM. 

 
Access and Egress 

 
Access and egress to the property will be gained from Popalyria Way. 

 
NEED AND DESIRABILITY: 

 
The need and desirability of the approval and implementation of this proposal in 
accordance with Section 66 (1) (c) of the OM By-Law can be illustrated as follow: 

  

“No-go” Zone to remain 

untouched 

Disturbed “No-go” Zone to be 

amended/removed 
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Need and desirability 
 

The need for the land use application was a result of addressing all the land use 
requirements and ensuring the property meet the requirements of the property owners. 
To achieve this, the property owners are required to apply for the removal of the 
restrictive title deed condition. 

 

Socio-economic impact 

The removal of the restrictive title deed conditions and 
amendment of the previous conditions are not 
predicted to have a socio-economic impact. 

Compatibility with 
surrounding uses 

The proposal is to improve the property in-line with the 
development parameters as set out within the OMLUS. 

Impact on external 
engineering services Refer Section 9. 

Impact on safety, health 
and wellbeing of the 
surrounding community 

It is not predicted that the proposal will have an impact 
on safety, health and wellbeing of the surrounding 
community. In fact, the proposed property will increase 
the number of inhabitants in the area and increase the 
safety aspect within the community. 

Impact on heritage 
The subject property is not listed in the OM Heritage 
Register. 

Impact on the biophysical 
environment 

It is not predicted that the proposal will have an 
impact on the biophysical environment. 

Traffic impacts, parking, 
access and other 
transport related 
considerations 

The proposal will not have an impact on traffic, 
parking or access. 

 
Impact on views, sunlight and character of the area  

 
The subject property is located in a residential setting and the structures being 
proposed will be required to be compliant with the regulations and development 
parameters set out in the OMLUS. It is not predicted to have any impact on views, 
sunlight, or the character of the area 

 
Economic impact  

 
The proposal does not have an economic impact. The Overstrand Municipality will be 
able to collect higher rates and taxes once the application is approved, and the 
property improved with a dwelling.  

 
Opportunity cost  

 
An opportunity cost in the context of land use planning refers to a development 
proposal that leads to the devaluation or foregoing of valued land use rights of 
interested and affected parties when an application is approved. The proposal is not 
predicted to have a negative impact on surrounding properties 

 
Environmental Impact: 

 
The property is not located in an environmentally important area. 
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POLICY DOCUMENTS: 
 

Overstrand Municipality Environmental Protection Overlay Zone (EMOZ) 
The subject property is located within the Urban Conservation Zone, which purpose is 
to protect and manage undeveloped conservation-worthy public owned land within the 
Overstrand Municipal urban edge, and adjacent buffer areas, while promoting the 
retention of viable priority ecological corridors in areas that are to be developed, to 
ensure an integrated ‘conservation and development’ approach that will enhance living 
conditions for the communities of the Overstrand. As the property is privately owned it 
is deemed that the development thereof will not have an impact on the Urban 
Conservation EMOZ.  

 
Overstrand Municipality Heritage Protection Overlay Zone (HPOZ) 
The property is not located within the HPOZ. 

 
Spatial Planning Policies 
This proposal is not in conflict with any provisions of the Western Cape Provincial 
Spatial Development Framework, 2014 or the Overstrand Spatial Development 
Framework, 2020. 

 
PLANNING PRINCIPLES: 

 
Spatial justice 
Spatial justice refers to planning proposals that do not contribute towards the 
perpetuation of apartheid spatial development imbalances. This proposal to increase 
the developable space is not predicted to aid in the elevation of past spatial injustices. 

 
Spatial sustainability 
Spatial sustainability refers to planning proposals which result in communities that are 
viable. This proposal to removal of restrictive title deed conditions intends to ensure 
the subject property is utilised to its maximum capabilities in-line with the OMLUS. 

 
Efficiency 
This proposal is intended to maximise the usage of the subject property. 

 
Spatial resilience 
This proposal is not in conflict with any spatial planning policies or other OM regulations 
which is a hallmark of resilience. 

 
Good administration 
The OM has a credible track record of good administration regarding the method of 
public participation. Public participation forms an integral part of the land use planning 
process. 

 
The public participation process provides people who may be affected by the proposal 
with an opportunity to provide comment and to raise issues of concern about the 
proposal or make possible suggestions that may result in an enhanced outcome of 
which both parties benefit. Comments will be reviewed and considered after which it 
will be addressed accordingly. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 14 December 2023 14 February 2024 

Government Gazette Yes 14 December 2023 14 February 2024 

Email notices & site notice Yes 14 December 2023 14 February 2024 

Internal departments Yes 14 December 2023 14 February 2024 

Ward Councillor Yes 14 December 2023 14 February 2024 

Total comments FIVE (5) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 18/12/2023 
No objection. All buildings to 
comply with NBR and all other 
applicable law. 

Engineering Services 20/02/2024 See Annexure G. 

Municipal Environmental 
Management Services 15/05/2024 See Annexure H. 

Western Cape Government: 
EADP (Environmental) – ROD 

22/05/2025 See Annexure I. 

Cape Nature 05/06/2025 See Annexure J. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
The application was duly advertised in the local newspaper and Government Gazette. 
E-mail notifications were sent out to surrounding neighbours and the Betty’s Bay 
Ratepayers Association. 
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Five (5) letters of objection were received forthcoming the public participation process 
from the following parties:  

 
 Betty’s Bay Ratepayers Association 
 SC Viljoen 
 AJ Kritzinger 
 SA Fourie 
 Dr WL Grundill 

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures E and F respectively. 

 
OBJECTION – BOTANIST & ENVIRONMENTAL 

Betty's Bay Ratepayers Association, SC Viljoen & Dr W.L. Grundill 
 

o Revised Botanical study not attached to documents circulated.  
o The disturbed portion should therefore be considered for a Section 28 duty of care 

investigation together with contracting the services of a professional botanist to 
relocate any endangered species found at their own cost. 

o Do not believe that the buyer did not have knowledge of the no go areas. 
o The Botanist review of the initial Botanical Report is not accepted – it does indicate 

that the area can reestablished itself within 10 years. 
o The property is large enough so that the dwelling can be moved outside the no-go 

areas. 
 

APPLICANT’S RESPONSE 
 

The application was circulated to external and internal environmental departments. 
Both of which submitted comments that are required to be addressed by the owners 
and/or their representatives. 

 
It should be noted that a complete version of the application was available at the 
municipal offices for review. 

 
The owners will comply with any of the requirements that are put forward by these 
departments. 

 
TOWN PLANNER’S RESPONSE 

 
The environmental assessment report went through the NEMA process, which 
included public participation process and the right to appeal. Documentation was 
available to the public to comment on and respond to the information provided. 

 
The objectors are correct in terms of relocation of the proposed dwelling outside the 
no-go area. There is no reason for the applicant to relocate the proposed dwelling and 
have the no-go area to re-establish naturally in conjunction with the Botanist who 
compiled the Botanical Report in 2006. It does seem that the Botanist in his amended 
report dated 2023 feels that instead of disturbing any more area, rather make use of 
the disturbed area to safeguard the remaining natural vegetation.  
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The Botanist Report, 2023 does indicate that the disturbed no go area can be 
reestablished, and it is proposed that this is the best route to take to give the area a 
chance to regenerate its natural state. 

 
OBJECTION – BUILDING LINES 

Betty's Bay Ratepayers Association, SC Viljoen & Dr W.L. Grundill 
 

The general building line in the immediate area is 5m on all sides of any given plot. 
 

APPLICANT’S RESPONSE 
 

The motivational report included reasons for the proposal to reduce the title deed 
building lines from 5m to 4m. 

 
It is acknowledged that 5m is a standard in Betty’s Bay restriction, but the owners only 
wish to align with the Overstrand Municipality Land Use Management Scheme. 

 
TOWN PLANNER’S RESPONSE 

 
Erven east of Podalyria Road has an 8m street building line and lateral and rear 
building lines of 5m. Erven to the west of the mentioned Road has a street building line 
of 5m and lateral and rear building lines of 3m. The different building lines are related 
to the extent of the erven, since the erven west of Podalyria is smaller than erven west 
of the Road. The 8m street building line applicable to Erf 5629 is extensive for a very 
low-density residential area.  

 
It is correct that buildings along the Road are set back 5m, which became the standard 
setback street building line along Podalyria Road. The relaxation of the street building 
line to 4m will be out of place in that area and will impact on the street view and 
character of the area. The removal of the condition of the 8m street boundary will be 
considered but not the 4m street building line as proposed due to the above-mentioned 
reasons. The erf is vacant, and the owner can design his dwelling to still optimize his 
views without transgressing the 5m street building line as indicated by the objector. 

 
OBJECTION – NO-GO AREA 

AJ Kritzinger & SA Fourie 
 

o The applicant must have known that the area is a no-go area, as it was clearly 
indicated as such on the advertisement board erected by the seller on the property 
itself. 

 
o The no go area revealed that an endangered and rare orchid grows there. 

 
o The no-go area should be restored to its original status. 

 
APPLICANT’S RESPONSE 

 
❖ The no-go zone was not included in the title deed as one objector indicated. 
❖ The application was circulated to external and internal environmental departments. 

Both of which submitted comments that are required to be addressed by the 
owners and/or their representatives. 
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❖ The owners will comply with any of the requirements that are put forward by these 
departments. 

 
TOWN PLANNER’S RESPONSE 

 
It is correct that the no-go areas were not included as a condition in the Title Deed of 
Erf 5629. The original subdivision application was to create five (5) portions, but due 
to the Biodiversity Report 2006 and input from various departments, the application 
was scaled down to three (3) portions. The result was a positive evaluation of the 
amended application because the high biodiversity areas will be protected. 

 
There are conflicting reports on whether the present owner was informed of the no-go 
areas when purchasing the property, this aspect is not clear in the motivation report 
submitted whether the present owner knew of the no go areas before purchasing the 
property. Irrespective of who is correct, the no go area needs to be re-established, and 
the owner or seller should bear the cost, whoever was at fault regarding the information 
of the no go areas applicable to the property. The latter was the basis on which the 
subdivision application was approved. 

 
OBJECTION – TRAFFIC 

Betty’s Bay Ratepayers Association & SA Fourie 
 

The corner of Disa circle/Podalyria has rather restrictive views to the right thus turning 
onto Disa Circle would be further hampered should these buildings lines be relaxed. 

 
APPLICANT’S RESPONSE 

 
The concerns related to the views from Disa Circle are noted.  

 
The application will be circulated to the municipal engineering department that will also 
provide comment. It should however be noted that 4m building lines are standard and 
the owners will still be allowed to erect boundary walls. 

 
TOWN PLANNER’S RESPONSE 

 
The application was circulated to the Engineering Department with a positive outcome. 
Podalyria Road has a road reserve of 15m, and Disa Circle has a road reserve of 20m 
which is extensive and sufficient to accommodate residential traffic. The residential 
erven (5629 and 4586) at the intersection of the mentioned roads have splays to 
ensure visibility at the intersection. The street building lines, whether 8m or 4m, will 
have little impact on views. 

 
OBJECTION – GENERAL COMPLAINTS 

SA Fourie 
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APPLICANT’S RESPONSE 

 
These comments are not related to the application. 
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TOWN PLANNER’S RESPONSE 
 

Comments relating to points 1 and 3 of the objection:  
 

The fact that the present owner knew of the no go area cannot be verified. It is agreed 
that the no-go area can be rehabilitated as per the Botanist report 2025. The other 
aspect mentioned by the objector is that the erf is large enough and does not warrant 
the proposed building so high up on this stand, is not a reason for objection. Any erf 
owner can locate a dwelling on his erf subject to the development parameters, 
irrespective the extent of the erf. 

 
The objection pertaining the 8m street building line as per title deed – the objector does 
not have any objection with regard to the relaxation to 5m but does not support the 4m 
street building line, based on the extreme gradient of the intersection of Disa Circle 
and Podalyria Road. Podalyria Road has a road reserve of 15m, and Disa Circle has 
a road reserve of 20m which is extensive and sufficient to accommodate residential 
traffic and thus it may be more of clearing the road reserves of plant material to ensure 
proper view corridors for oncoming traffic. 

 
The comments under the heading of General Complaints refer to building structures 
and should be taken up with the Building Control Department. 

 
OBJECTION – DEPARTMENTAL COMPLAINTS 

Overstrand Municipality: Environmental Management Services  
 

1) The EMS approved the 2020 Subdivision Application on the condition that the “no-
go” area recommended by the Botanical Report (Helme, 2006) be adhered to. Prior 
to the approval of the subdivision application, a site visit was conducted with the 
current owner (now the seller to the applicant) and a qualified botanist to ensure 
that the 2006 report was still relevant – which it was. In 2020 the “no-go” area was 
bulldozed. Following extensive correspondence between the Overstrand Town 
Planning compliance, Environmental Management it was agreed that the area 
would be rehabilitated, with the guidance of a botanical specialist. Approximately 
380m2 of Critically Endangered vegetation was cleared with earthmoving 
machinery. Active rehabilitation of the “no-go” area has not occurred. 

 
2) The EMS conditions of approval is that the application be submitted to the 

Department of Environmental Affairs and Development Planning via the National 
Environmental Management Act (NEMA) Applicability Checklist to determine 
whether Environmental Authorisation for the New Dwelling is required considering 
the 2020 subdivision and the clearance of indigenous vegetation as per the NEMA 
Environmental Impact Assessment Regulations (2014, as amended) Listing 
Notice 1, Activity 13. 

 
Cape Nature 

 
“CapeNature would like to thank you for the opportunity to comment on the application 
and would like to make the following comments. Please note that our comments only 
pertain to the biodiversity related impacts and not to the overall desirability of the 
application.  
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CapeNature recommended that the development proposal should be sent to the 
Department of Environmental Affairs and Development Planning (DEA&DP) to confirm 
whether NEMA listed activities are applicable. Consequently, a NEMA Section 24 
Application was undertaken for approval of the unlawful activities which had 
commenced.  

 
Botanical input was provided regarding the area which had initially been set aside as 
a no-go area and since developed to supplement the initial botanical assessment in 
2006. The outcome of the botanical input was that the development of the no-go area 
could be considered acceptable provided further disturbance to the natural habitat 
does not take place following completion of the construction of the house.  

 
CapeNature is therefore satisfied that the impacts on biodiversity were addressed in 
the NEMA process, and we do not object to the application.” 

 
APPLICANT’S RESPONSE 

 
Comments received from the following authorities will be dealt with by the 
Environmental Consultant: 
• Overstrand Municipality: Environmental Officer Environmental Management 

Department 
• Cape Nature: Rhett Smart Manager (Landscape Conservation Intelligence) 

 
TOWN PLANNER’S RESPONSE 

 
The application for subdivision was approved based on the protection of the no go 
areas. The no go areas were bull dozed as indicated in the comments received form 
the Environmental Department: It is also clear that an area of 380m² was cleared of 
vegetation and it was agreed that the area would be rehabilitated with the guidance of 
the botanical specialist. This has not occurred. 

 
Both the Environmental Department and Cape Nature resorted to the NEMA 
Regulations and NEMA Section 24 (fine clause) to address the disturbance of the no 
go area, which consist of a Red Data Specie. 

 
The applicant did submit an Environmental Study and obtained environmental 
authorisation, 24G, dated 22 May 2025. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Point 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Point 7 above. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 
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10.1 Background 
 

The property (Erf 5629 portion of Erf 4576) was subdivided into three (3) portions; 
approval dated 18 November 2020.  

 
The application was originally submitted to subdivide the mother Erf 4576 into 
five (5) portions, however due to the sensitive environment, a Botanical Study, 
dated 2006 recommended that the proposed 5 portions be limited to 3 subdivided 
portions. The present application erf was identified with a red data specie 
(Surruria adscendens) and restrictions were placed on the erf in terms of areas 
that cannot be developed e.g. two no-go areas. 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial Sustainability 

 
The principle is based on the safeguarding of high potential agricultural land and 
high biodiversity areas. The property is located within the urban edge, in a 
proclaimed town and therefore high potential agricultural land is not applicable. 
The integrity of biodiversity no go areas identified on the erf has been 
compromised with the clearing of one of the no go areas. Thus is the 
sustainability of the development of the erf in question. 

 
Efficiency 

 
The proposed development will make use of municipal services where available. 

 
Spatial Resilience 

 
The proposed development will have to comply with the National Building 
Regulations and forward planning documents to ensure the environmental 
viability of the erf and viability of the built structure. The proposal however is not 
in line with the Environmental Overlay Zone which does earmark the area as 
Urban Conservation, Category D read with the Botanical Survey, dated 2006. 

 
Good Administration 

 
The application complies with the administrative procedure as determined by the 
Municipality 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 
Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
Overstrand Municipality Environmental Protection Overlay Zone (EMOZ):  

 
The applicant did respond to the EMOZ as follows:  

 
“As the property is privately owned it is deemed that the development thereof will 
not have an impact on the Urban Conservation EMOZ”. 

 
The response is not correct, in terms of the EMOZ, section 8.5.1.1.4, Category D: 
Private Property – which reads as follows:  

 
• Private property within priority conservation-worthy ecological corridors from 

mountain to coast and/or across priority conservation-worthy areas identified 
in accordance with the Overstrand Environmental Management Framework.  

• In the face of development pressure, the Municipality may, if it deems it 
necessary, upon receipt of a development proposal or application that does 
not involve any activities identified under the NEMA listing notices, require that 
specialist biodiversity and/or other relevant studies be undertaken by the 
developer/owner in order to inform development planning and retain priority 
ecological corridors and habitats. 

 
The application has an impact on the Urban Conservation EMOZ. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
Existing services are provided by the Municipality. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application can be accommodated in terms of the Overstrand By-Law, 2020, 
however no departure was requested in terms of the Environmental Overlay 
Zone. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement 
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There is no financial value to be gained by the community should the restrictive 
condition be removed. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
The owner and applicant will gain a benefit in that it does not need to relocate the 
proposed building. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed 

 
The owner will accrue financial benefits due to the fact that it does not need to 
reestablish the disturbed area, Architect fees in submitting new building plans in a 
new location and clearing of land. 

 
The social benefit of the restrictive condition remaining in place 

 
The social benefit should the condition remain in place that the status quo remain in 
place and the no go area is reestablished. 

 
The social benefit of the removal of the restrictive condition 

 
The social benefit relates to the applicant in maximising the views at the proposed 
location applied for. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
The removal of the restrictive condition will only remove the rights in terms of the title 
deed building lines; the remaining conditions will remain in place. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The subdivision approved in 2020 to subdivide Erf 4576 into three (3) portions of 
which the present application relates to one of the approved portions. The application 
is for the removal of Conditions B.7.(a)(i) and (ii) of Title Deed T27446/2021, dealing 
with building lines and the amendment of an approval condition. 

 
REMOVAL OF RESTRICTIVE CONDITIONS B.7.(A)(I) & (II) 

 
The Township Betty’s Bay Extension 6 was established 1972 and in terms of the Title 
Deed: Condition 7 is twofold in dealing with buildings allowed with Administrator 
consent and buildings allowed with the consent of the Local Authority; 

 
The Administrator consent is necessary to depart from the Title Deed building lines 
should a structure transgress the applicable building lines; however, it makes the 
exception regarding outbuildings that fall in the realm of the Local Authority that does 
not need the consent of the Administrator. 
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Lateral and rear building lines 
 

The Title Deed does allow outbuildings within the lateral and rear building lines subject 
to the following: that buildings may only be 3m in height from floor level to wall-plate 
with no window and doors. The Overstrand Land Use Scheme restricts buildings 
within the lateral and rear building lines to garages and carports with neighbours’ 
consent and any other outbuilding is subject to a departure process, which includes 
public participation. The latter is not a requirement of the Title Deed.  The Title Deed 
regarding outbuildings is more lenient than the Overstrand Land Use Scheme 
Therefore, the request to remove the 5m Title Deed restriction on lateral and rear 
building lines is supported and be subject to the Overstrand Land Use Scheme. 

 
Street building line 

 
The application to remove the restriction from an 8m street Title Deed building line to 
4m Overstrand Land Use Scheme building line is not supported. The reason being 
that most of the buildings along Disa Circle and Podelyria Road are located 5m from 
the street boundary and have created a specific character and street view along these 
roads. It is proposed rather to amend the 8m street building line to a 5m street building 
line, in view of character established for the area. 

 
Condition 7.(a) currently read as follows:  

 
7. Except with the prior consent of the Administrator – 

(a) no building or structure or any portion thereof except boundary walls and fences, shall be 
erected nearer than 8m to the street line which forms a boundary of this erf, nor within 5m of 
any other boundary common to any adjoining erf, provided that with the consent of the local 
authority:- 

 
It is proposed to amend Condition 7(a) as follows:  

 
7. Except with the prior consent of the Administrator – 

(a) no building or structure or any portion thereof except boundary walls and fences, shall be 
erected nearer than 8m 5m to the street line which forms a boundary of this erf, nor within 5m 
of any other boundary common to any adjoining erf, provided that with the consent of the local 
authority:- 

 
The removal of Condition 7.(a)(i) and(ii) is recommended since it is adequately dealt 
with by the Overstrand Land Use Scheme. 

 
Amendment of approval condition: 

 
The application for subdivision was originally for five (5) erven in 2008 and not 
approved based on a botanical survey carried out on the property by Nick Helme 
Botanical Surveys.  Red Data Book species have been identified and are discussed 
in this document.  A locality map on page 6 of the report indicates the areas where 
these species are located. Mr Helme suggests that as a mitigating measure, 
development should be restricted outside these areas with no-development buffers of 
at least 10m. It is however felt that any development which includes these species on 
an erf of 1500m2 will compromise the viability of the species. 
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The subdivision application in 2019 was downscaled to three (3) portions due to the 
botanical survey and allow for bigger erven that have sufficient developable area 
without disturbing the no-go areas and 10m buffer around the no-go areas. The 
application was approved 17 November 2020. The decision letter dated 18 November 
2020 is attached as Annexure K. Conditions 1.(a) and 1.(b) of the Resolution 
restricted any development of the identified no-go areas. 

 
The no-go area identified and the acceptance of the conditions by the previous owner 
was the basis on which the application for subdivision was approved. This aspect was 
conveyed to the objectors and accepted, and no appeals were lodged against the 
approval of 18 November 2020. The applicant did not adhere to the conditions and 
cleared the northern western corner of approximately 340m². The Environmental 
Management Services Department contacted the owner, and, in the discussion, it was 
agreed that the no-go area will be re-established and rehabilitated with the assistance 
of the Botanist. 

 
The applicant (new owner) purchased the property in 2021 cleared the no go area in 
the northwestern corner of the property. The appointed Architect inform the present 
owner of the title deed conditions and subsequently the owner became aware of the 
no go areas applicable to the erf. A Town Planning consultant was appointed to deal 
with the approval conditions and the transgression thereof. In this process, an 
Environmental Consultant was appointed to address the NEMA transgressions. An 
updated Botanical Survey was conducted by the Botanist Mr Helme, which also did 
the 2006 Botanical Study. 

 
The application for the amendment of the conditions did incorporate comments from 
Mr. Helme who did the initial survey in 2006. See Annexure L. The comment indicated 
that the no-go area can be reestablished but will take approximately 10 years and 
suggested rather make use of the area now disturbed vis a vie of disturbing a natural 
area on the erf for the development. This comment is noted but does not reflect duty 
of care. The fact that the area can be rehabilitated should be considered, since the 
erf is big enough for the applicant to relocate the proposed dwelling to an area not 
detrimental to the environment. Should this be the case, the proposed dwelling will 
also not transgress any building lines. This being said the proposed amendment of 
the street building line will allow the applicant to ensure that the no go areas and the 
proposed 10m buffer can be attained. 

 
The Record of Decision granting environmental authorisation by the Western Cape 
Government: EADP (Environmental) received on 23 May 2025 is noted. See 
Annexure I. 

 
The applicant did lodge an 24G application: Unlawful commencement of a listed 
activity: Unlawful clearance of indigenous vegetation. In the description of the 
document, it indicates that an area of 450m² was cleared without awareness of the 
designated no-go areas on the property. It also mentions that the findings of the 
Botanist were never conveyed to the new buyer, neither were secured in the Title 
Deed and as such the new property owner was completely unaware of this. 
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The document also makes reference to an amended report from the same Botanist, 
Mr Helme whether the area cleared should be rehabilitated or whether a new area 
should be cleared for the proposed development. The new Report dated October 
2024, the botanist highlights that the area cleared has partly been rehabilitated since 
2021 and it contains indigenous vegetation cover about 40-60%, whilst the 
undisturbed areas containing more than 90% of vegetation cover.  

 
The Botanist indicated that disturbance of any other parts of the site that are currently 
covered with natural vegetation is not supported. He further recommended that it is 
essential that the total allowable development footprint be fenced off during 
construction to prevent accidental damage to the surrounding natural areas. It is also 
recommended that the disturbed area on the southern boundary be allowed to 
rehabilitate naturally. No gardening, mowing or disturbing of vegetation outside the 
allowable development footprint should be undertake and all invasive vegetation be 
removed by hand. 

 
Taken the aforementioned information provided in the ROD approval, the reasons for 
the approval, Point 3 of the ROD are as follows: 

 
NEED AND DESIRABILITY 

 
It states that the application aligns with the PSDF objectives regarding meeting the 
needs of new residents and creating economic opportunities through rental income 
and goes further to emphasize potential development through proper planning 
addressing housing needs and the importance of prioritizing places that offer 
significant economic prospects. How is this relevant to this application? Surely 
reference should be made to the MSDF and the fact that any person has right to a 
dwelling is not disputed. 

 
BIODIVERSITY IMPACTS 

 
The main reason of issuing the ROD is the findings of the Botanist in the amended 
report indicating that rather to disturb anymore natural vegetation, the proposed 
development should rather be located on the disturbed area, however also indicated 
that the disturbed area will be able to reestablish itself taking approximately 10 years 
as indicated in the amended report. The area to be developed be restricted to 250m².  

 
The reasons also refer to the no-go area of higher botanical sensitivity, however the 
Botanical Report clearly indicated that it is a Red Data specie and in terms of SANBI 
Red List of Species the serruria adscendens is near threatened. In the evaluation 
done in 2020, the plant seedbanks can regenerate. It is disturbing however that 
Section 28 of NEMA – Duty of care has not been considered, especially since the 
Botanist report indicates that the plant can reestablished itself if given time. The 
remainder of the natural vegetation is not classified as near threatened and thus is 
there no reason for the proposed dwelling to relocate to a more suitable area on the 
erf. 
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SENSE OF PLACE 
 

It is correct that the land use of a single residential dwelling is in line with the 
surrounding areas, however the location of the proposed dwelling on the 4m street 
building line will have an impact on the street view and adversely impact on the sense 
of place. 

 
The remainder of the reasons are noted. 

 
CONCLUSION: 

 
Building lines are there for a reason in order to; 

 
Ensuring Safety and Accessibility 
One of the primary purposes of building lines is to ensure the safety and accessibility 
of properties. Setbacks provide space for emergency services, pedestrian walkways, 
and vehicular access, contributing to the overall safety and functionality of the built 
environment. 

 
Preserving Aesthetic Appeal and Privacy 
Building lines also play a role in preserving the aesthetic appeal of neighbourhoods 
and ensuring privacy between properties. By establishing uniform setbacks, building 
lines help create a cohesive and visually pleasing streetscape while providing 
adequate space between structures for light, ventilation, and privacy. 

 
In this case the proposed 4m street building line will be out of place and have an 
impact on the visual street scape. 

 
The fact that the present owner was not informed of the no go area, the situation must 
be rectified since it is possible. The fact that an ROD was issued, does not rectify the 
present situation. No reason was provided that the disturbed area cannot be 
reestablished successfully.  

 
The application is partly recommended. 

 
13. RECOMMENDATION 

 
1. that the objections be noted. 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 5629 Betty’s 
Bay for the removal of restrictive title deed conditions B.7.(a)(i) and B.7.(a)(ii) as 
contained in Title Deed No. T27446/2021 of the property to accommodate a 
proposed new dwelling, be partially approved, in terms of the provisions of 
Section 61 of the By-Law; subject to the following conditions: 

  
 (a) that Condition 7(a) contained in Title Deed No. T27446/2021, be amended 

to read as follows:” 
 
7. Except with the prior consent of the Administrator- 

(a) no building or structure or any portion thereof except boundary 
walls and fences, shall be erected nearer than 5m to the street line 
which forms a boundary of this erf:- 
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 (b) that Conditions 7.(a)(i) and(ii) contained in Title Deed No. T27446/2021, 

be removed it is adequately dealt with by the Overstrand Land Use 
Scheme; 

   
 (c) that this approval is not an approval in terms of any other legislation; 
   
 (d) that a building plan be submitted to the Building Control Department for 

approval, and that all conditions of the Building Control – and the Fire 
Department be complied with at that stage; 

   
 (e) that the amended title deed be submitted for record purposes to the 

Municipality; 
   
 (f) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (g) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (h) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with, and 
   

 (i) that all the conditions in the Services Report (attached as Annexure G), be 
complied with. 

  
3. that the application in terms of Section 16.(h) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 5629 Betty’s 
Bay for the amendment of conditions (1.)(a) and (b) in respect of an existing 
approval dated 18 November 2020 to allow the owners to position the proposed 
new dwelling in a previously approved “no-go” environmental zone, 
not be approved, in terms of the provisions of Section 61 of the By-Law, and 
that the disturbed area be rehabilitated in conjunction with the Botanist, Mr 
Helme and the Municipal Environmental Section. 

  
4. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
POINT 2 - 3  

 
❖ The amendment of the title deed street building line to 5m street building line will 

be in line with the surrounding smaller erven. 
❖ The Title Deed lateral building lines are less restrictive pertaining outbuilding 

structures than the Land Use Scheme, therefore the impact of outbuildings are 
better regulated in terms of the Land Use Scheme. 

❖ The amendment of the conditions is not in line with the reasoning and motivation 
of the approved subdivision in creating three erven. 

❖ The relaxation of the Title Deed lateral building lines to the Overstrand Land Use 
scheme will enable the applicant more manoeuvrability in locating the proposed 
dwelling in an optimal position outside the no go areas and 10m buffer as proposed 
in the 2006 Botanical Report. 
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❖ The disturbed no go area has been vacant since 2020 and has according to the 
ROD partially reestablished itself. It is thus possible that the Red Data specie seeds 
may still be in the ground and reestablished itself if given the time. 

❖ The erf is big enough for the applicant to relocate the building to a more appropriate 
location on the erf. 

❖ Although the ROD was issued to legalize the disturbance of the no-go area, the 
aspect of Duty of Care was not addressed and the Botanist indicating the re-
establishment of the disturbed area is possible. Taking into consideration that the 
plant was identified as near threatened. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T27446/2021 
Annexure E: Objections received  
Annexure F: Applicant’s response to the objections received 
Annexure G: Services Report 
Annexure H: Municipal Environmental Management Services 
Annexure I: Comment: Western Cape Government: EADP (Environmental) - ROD 
Annexure J: Comment: Cape Nature 
Annexure K: Approval letter dated 18 November 2020 
Annexure L: Botanical survey of Erven 4570 & 4576 Betty’s Bay dated 

21 November 2006 
Annexure M: Revised Botanical Input – Erf 5629 Betty’s Bay dated 6 September 

2023 
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