
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 September 2024 
 
 
4.10 
ERF 37, 47 MARINE DRIVE, BIRKENHEAD, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE CONDITIONS, REZONING, 
SUBDIVISION, DEPARTURE AND EXEMPTION OF THE REGISTRATION OF A RIGHT OF 
WAY SERVITUDE: MESSRS WRAP PROJECT OFFICE ON BEHALF OF BUSHGIRL (PTY) 
LTD 
 
37 GBH (4124/2022) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
12 September 2024 
 

1. EXECUTIVE SUMMARY 
 

An application, in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law), has been received on 19 April 2022 
from Messrs WRAP Project Office on behalf of Bushgirl (Pty) Ltd, the owner of 
Erf 37, Birkenhead in terms of the Overstrand Municipality Municipal Land Use 
Planning Amendment By-law 2020 for the following: 

 
• removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

By-Law for removal of conditions C.(a), C.(b) and C.(c) contained in Title Deed 
T63771/2021; 

 
• rezoning in terms of Section 16(2)(a) of the By-law from Residential Zone 1: 

Single Residential (SR1) to Subdivisional Area Zone (SA); 
 

• subdivision in terms of Section 16(2)(d) of the By-law into five Residential 
Zone 1: Single Residential (SR1) erven and one Open Space Zone 3: Private 
Open Space erf, and 

 
• departure in terms of Section 16(2)(b) to encroach the lateral building line from 

2m to 0m to accommodate a garage between Portion A and Portion B and a 
covered garden between Portion C and Portion D. 

 
The application also entails registration of a right of way servitude, which is 
exempted from an application in terms of Section 26 of the By-Law. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
proposed Subdivision Plan is attached as Annexure C and the title deed is attached 
as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

1087



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 September 2024 
 
 
 

3. BACKGROUND / SITE HISTORY 
 

Erf 37, Birkenhead is owned by Busgirl (Pty) Ltd who also owns the adjoining Erf 38, 
Birkenhead.  It is intended to develop both properties and operate it in the same 
manner.  The main difference is that on Erf 38 a boutique hotel is proposed in 
addition to the proposed Single Residential and Private Open Space erven.  The 
property is zoned Residential Zone 1: Single Residential, measures 4,0676ha and is 
currently undeveloped.  Adjoining properties to the east and west are zoned 
Residential Zone 1 and developed with dwelling houses and associated outbuildings.  
The area to the north / north east of Birkenhead comprises vacant agricultural zoned 
land.  Marine Drive borders to the property to the south. 

 
The application property is zoned Residential Zone 1.  The title deed conditions in 
terms of the township establishment limit the use and development of the property.  
The property is also situated within the Heritage Protection Overlay Zone (HPOZ) 
Coastal Strip and Landscape of High Natural, Scenic and Heritage Significance 
(HPOZ) and the Environmental Management Overlay Zone (EMOZ) Coastal 
Protection Zone. 

 
The proposed development entails subdivision into five single residential properties 
to be used for self-catering (tourism accommodation).  Access will be obtained from 
Marine Drive via a shared access with Erf 38, Birkenhead 

 
The proposed development comprises the following: 

 
• removal of restrictive title deed conditions contained in Title Deed T63771/2021 

that reads as follows: 
 

“C.(a) That this erf be used for residential purposes only.” 
“C.(b) That only one dwelling together with such outbuildings as are ordinarily 

required to be used therewith, be erected on this erf.” 
“C.(c) Not more than ¼ of the area of this erf be built upon.” 

 
• rezoning from Residential Zone 1 to Subdivisional Area Zone; 
• subdivision to create 5 Residential Zone 1 erven measuring 600m² each and a 

Remainder Private Open Space Zone 3: Private Open Space measuring 
37 676m²; 

• departure to accommodate a garage on the property boundary between 
portions A and B; 

• departure to accommodate a covered garden on the property boundary 
between portions C and D, and 

• registration of a right of way servitude (exempted in terms of Section 26 of the 
By-Law). 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

The applicant’s motivation (refer to Annexure B) is summarised as follows: 
 

❖ Proposal is in line with the Danger Point Precinct Plan. 
❖ Property owner wish to develop the property to its full potential. 
❖ Proposal will create more housing options in Birkenhead. 
❖ Proposal to align with building design and siting guidelines as per the Danger 

Point Precinct Plan, thereby ensuring that views, sunlight and character of the 
area is not negatively impacted upon. 

❖ Short term economic impact will be employment opportunities (construction 
phase). 

❖ Long term economic impact will be additional rates and taxes to be collected by 
the municipality. 

❖ Proposal will have a positive impact in the area and will increase the population. 
❖ The property is not listed on the Overstrand Heritage Register. 
❖ The proposal does not trigger listed activities in terms of NEMA. 

 
ENVIRONMENTAL MANAGEMENT OVERLAY ZONE (EMOZ) - COASTAL PROTECTION 
ZONE 

 
The proposed development will not negatively impact upon the EMOZ.  

 
HERITAGE PROTECTION OVERLAY ZONE (HPOZ), COASTAL STRIP 

 
Wall heights of the proposal will not impact upon view lines and massing and 
therefore complies with the character and contextual significance of the area. 

 
SPATIAL PLANNING POLICIES 

 
PSDF 
The proposal facilitates economic and sustainable urban development and will add 
economic activities in an area without many options, whilst also creating 
employment opportunities. 

 
OVERSTRAND SDF 
The SDF provides a shared spatial vision that the development should comply with.  
Little development growth is predicted, whilst urban development should be 
determined in line with the growth management strategy. 

 
OVERSTRAND MUNICIPAL GROWTH MANAGEMENT STRATEGY 
Proposes densification less than 10 du/ha and the creation of a conservancy.  The 
proposed density is 1 du/ha with the remainder 33676m² to be managed as a 
private conservation area, thereby consistent with the OMGMS. 

 
DANGER POINT PRECINCT PLAN 
The proposal is motivated to be consistent with the following precinct plan policies, 
namely 

 
A: Danger Point Sub Precinct (refer to section 4 of precinct plan) 
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• Policy one: Density 
The proposed 5 single residential erven is in line with the densification 
proposals for Birkenhead. 

• Policy three: Development Boundaries and Set Back Lines 
Proposal compliant, i.e. 20m setback from road boundaries, 5m setback 
from all common boundaries, development contained within 150m 
development setback line from Marine Drive and Lord Robberts, 600m² 
erven will be created that could be alienated. 

• Policy four: Building Design and Siting Guidelines 
In accordance section 4.4 of the motivation report.  

 
B: Whole Precinct 
• Policy four: Nature Areas on Private Land 

Private open space to function as a private nature reserve. 
 

• Policy five: Off-Grid Eco Resorts 
Provides for hotels, lapa’s, bush camps, chalets provided that is does not 
detract from the wilderness experience, these should be situated in the 
general vicinity of the north facing rocky coastline on Dangerpoint and on 
Duinefontein / Franskraal Mountains.   

 
PLANNING PRINCIPLES 

 
Spatial justice 
Proposed 5 dwelling units and private open space will not perpetuate apartheid 
spatial imbalances. 

 
Spatial sustainability 
Proposal will create new housing options, increased population ensuring viable 
communities. 

 
Efficiency 
The proposal will maximise the use of the property to its full potential. 

 
Spatial Resilience 
The proposal is not in conflict with spatial planning policies that adhere to the 
principle of spatial resilience. 

 
Good Administration 
The proposal will be subject to public participation allowing interested and affected 
parties to comment within the permissible timeframes. 

 
❖ Proposal will create additional housing options in line with the SDF and 

provisions of the Birkenhead Precinct Plan, whilst maximising the use of the 
property for conservation purposes. 

❖ Proposal allows the owner to unlock development potential whilst the majority of 
the property will be used fir conservation purposes, adding value to the 
surrounding area.  

❖ The proposal will not have a negative impact on the surrounding area, being in 
line with the applicable policies and legislation in the area. 
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REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 
 

Clause C.(a) 
“That this erf be used for residential purposes only” 

 
Danger Point Precinct Plan promotes tourism that is restricted by the title deed 
condition.  Expansion took place in Birkenhead since the insertion of the condition in 
1966.  The proposal being in line with the policies and bylaws is restricted by the 
title deed conditions. 

 
Clause C.(b) 
“That only one dwelling together with such outbuildings as are ordinarily required or 
be used therewith, be erected on this erf.” 

 
Clause C.(c) 
“Not more than ¼ of this erf be built upon” 

 
The proposed development of the property for five residential erven will be restricted 
by this condition being more restrictive than the title deed.  

 
❖ In terms of Section 39(5) of LUPA the following is motivated: 

 
(a) Financial or other value of the rights in terms of the restrictive condition enjoyed 

by a person or entity, irrespective of whether these rights are personal or vest in 
the person as the owner of a dominant tenament 

 
No person or entity will be affected financially by the removal. 

 
(b) Personal benefits which accrue to the holder of rights in terms of the restrictive 

condition 
 

No person is personally benefitting from these conditions as these conditions 
were included to either protect the area or restrict the development of the 
property. 

 
(c) Personal benefits which will accrue to the person seeking the removal of the 

restrictive condition 
 

The property owner will be gaining from the removal as it will allow them to 
utilise their property to its full extent. 

 
(d) The social benefit of the restrictive condition remaining in place in its existing 

form 
 

The restrictive condition remaining in place does not have a social benefit. 
 

(e) The social benefit of the removal or amendment of the restrictive conditions 
 

On a small scale more residents will be active in the community, thus improving 
security and supporting local businesses. 
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(f) Will the removal, suspension or amendment of the restrictive conditions 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
There is no specific beneficiary and no person or entity will be affected if the 
condition is removed. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 26 August 2022 30 September 
2022 

Gazette Yes 26 August 2022 30 September 
2022 

Notices (possibly affected 
property owners) Yes 

26 August 2022 30 September 
2022 

Notices (persons 
mentioned in title deed) Yes 

26 August 2022 30 September 
2022 

Internal Departments Yes 26 August 2022 30 September 
2022 

Ward councillor Yes 26 August 2022 30 September 
2022 

Total comments Four (4) objections and three (3) late objections 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 29/08/2022 
No objection.  Building plan 
application must comply with 
all applicable law. 

Local Heritage 31/08/2022 No objection. 

Waste Management 29/08/2022 Attached as Annexure G. 
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Fire Services 30/08/2022 

No objection, subject to 
compliance with the 
provisions of SANS 10400-
A:2016, SANS 10400-T:2020 
and the By-Law relating to 
fire safety. 

Heritage Western Cape 30/08/2022 No triggers for the National 
Heritage Resources Act. 

Health 30/09/2022 

Applicant to comply for health 
certificate should dwellings 
be used for any other 
purposes than residential.  
Accommodation 
establishments require 
certificate 

OpenServe (Telkom) 04/10/2022 Services not affected. 

Department of Environmental 
Affairs and Development 
Planning: Environmental 
Management 

11/10/2022 No listed activities. 

Department of Environmental 
Affairs and Development 
Planning: Coastal 
Management 

31/10/2022 Attached as Annexure H. 

Department of Transport and 
Public Works 24/10/2022 Attached as Annexure I. 

Engineering Services 04/04/2023 Attached as Annexure J. 

Environmental Section 07/03/2024 Attached as Annexure K. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Four letters of objections were received within the objection/comment period: 

 
 HS & AM Schrecker, owner of Erf 35 Birkenhead 
 A Swanepoel on behalf of the Arthur Swanepoel Realisasie Trust, owner of 

Erf 36, Birkenhead and A Swanepoel on behalf of the Birkenhead Owners 
Association 

 Birkenhead Conservancy 
 M Ritter, owner of Erf 17, Birkenhead 

 
Three late objections were received after the closing date for objections/comments: 

 
 G da Silva, on behalf of Da Silva Foundation Trust, owner of Erf 16, Birkenhead 
 J Greeff, resident of Erf 17, Birkenhead 
 P Spengler, owner of Erf 5, Birkenhead 

 

1093



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 September 2024 
 
 

The objection letters are attached as Annexure E.  Some of the objectors submitted a 
single objection letter to the applications on both Erf 37 and Erf 38 Birkenhead.  The 
main grounds of objection pertaining to Erf 37 are summarised below, followed by 
the applicants comment and the town planners’ response. 

 
POINT OF OBJECTION 1:  COMMENTS RELATED TO WATER 

 
The applicant has, inter alia, requested that a potable water supply facility (i.e. 
potable water pipeline) be provided by the Local Authority.  My wife, HS Schrecker, 
registered owner of Erf 35, Birkenhead, and I are concerned that we may be 
expected to share in the cost of this pipeline.  We object any of future demand that 
we, as neighbours, help bear the cost of a potable water supply facility.  We have 
invested heavily in our private rainwater system and we believe we can remain self-
sufficient at present, and hopefully, also in future years.  There is merit in a pipeline 
that can provide added security against the threat of veld fires. 

 
RESPONSE FROM APPLICANT 

 
The comments are noted. There will however be no obligation on the surrounding 
property owners to share the cost of the pipeline as discussed in Section 9 of the 
report.  The property owners of Erf 37, Birkenhead will be required to pay bulk 
services development contributions that will be used or partly used for the 
construction of the pipeline. 

 
RESPONSE FROM TOWN PLANNER 

 
The applicant’s comment is noted and agreed with. 

 
POINT OF OBJECTION 2: COMMENTS RELATED TO NATURE 

 
As a resident and property owner of Erf 17 Marine Drive, Birkenhead we object to 
any development of either hotels or lodges or residential units.  We agreed not to 
develop or exceed one unit per ha.  The zone 1 single residential properties should 
adhere to one house per ha if the property is 4 ha. 

 
With this remarkable landscape and uniquely diverse culture in the Overberg, it is not 
difficult to see why the responsibility of our landowners is to conserve and protect our 
environment from uncontrolled development for future generations by preventing 
environmental ruin. 

 
We live here because it is unique and we want to be close to nature, but nature is 
disappearing.  We need to consider the carrying capacity of this peninsula.  Many 
humans are creating impacts that are destroying the non-human denizens and the 
reasons we live here.  We count on environmental conservation to manage and 
protect our public lands, not bend backward to developers to make a lot of money at 
the expense of the fauna and flora that makes this place so special and unique. What 
legacy do we leave our children? Don't we want them to experience wild nature as 
we've been privileged to do? 
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RESPONSE FROM APPLICANT 
 

The density of the proposed development was guided by the Danger Point Precinct 
Plan.  The proposed density was created to ensure the natural area is protected; the 
proposal is to create a large private open space that will form part of the natural area 
of Birkenhead. 

 
The private open space will have an area of 3,7676ha of the entire 4,0676ha 
property meaning ±92% of the property will be untouched and undeveloped and used 
for conservation purposes. 

 
RESPONSE FROM TOWN PLANNER 

 
The applicant’s comment is noted and agreed with.  Further, it must be borne in mind 
that the Danger Point Precinct Plan is a guideline document only.  The density of the 
proposal is consistent with the Precinct Plan that provides for a density of one 
dwelling unit per ha (rounded up).  The proposed residential erven has a combined 
area of 3000m² that is more restrictive than the primary rights in terms of the title 
deed that permit residential development at 25% coverage or 10169m² applicable to 
Erf 37. 

 
POINT OF OBJECTION 3:  COMMENTS RELATED TO LAND USE 

 
The subdivision of rental units is accepted but that they should be reduced from 5 
Rental Units to the agreed 4 Rental Units per hectare for each Erf 37 & Erf 38. 

 
The Subdivisional Area Zone (SA) may in future also allow for more subdivisions of 
land within the zone. 

 
Erf 37 & Erf 38 Residential Zone One restricts the occupants to a Single Residential 
Family Units. 

 
Transient Lodgers as occupants cannot according to the below temporarily occupy 
these Single Residential Units on any short day to day temporary accommodation.  
The legal aspects surrounding Single Residential Zone 1 (SRl) are applicable and 
defined below. (Refer to definitions).  Based on the above we can clearly see that all 
the residential units will be integrated in to the Hotel Business activities which is 
strictly against the law. 

 
We do not agree with the development of a lodge on Erf 37 as this is a residential 
area. We would like to preserve and leave the beautiful unique landscape we are 
living in. 

 
One of the four title deed conditions that prohibit the land use rights sought by the 
property owners is: Condition C(a) "That this erf be used for residential purposes 
only.  This statement is quite clear and unambiguous. We the Birkenhead 
Conservancy (BC) support this clause and accept that residential unit’s development 
is being planned. 
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However, in terms Spatial Development Framework (SDF) for the Birkenhead 
Township it was previously agreed that only one Residential Unit would be allowed 
per full complete hectare.  This in turn means that only 4 Residential units with the 
zoning of SR 1 (Single Residential Zone One) can be meet this stipulation.  This is 
application of 5 units for each property is hence out of line and that only 4 Units 
would be accepted from a Birkenhead Conservancy (BC) perspective. 

 
In summary, the Birkenhead Conservancy is not against the development of these 
Subdivided Rental Units provided that the development remains within the ambit of 
prior determinations and consensus achieved for this this unique, historic balk head 
peninsula. 

 
RESPONSE FROM APPLICANT 

 
The proposal is to utilise the proposed subdivided properties for single residential 
properties.  The zoning allows the properties to be utilised primarily for the following: 

 
Crèch, dwelling house, guest rooms, home occupation, second dwelling unit and 
self-catering. 

 
The proposal is aligned with the primary land uses indicated above.  The units may 
be used for either transient guests or be sold individually and accommodate a single 
family permanently. 

 
Referring to Section 12.3 - Danger Point Precinct Plan: 

 
“4.1 POLICY ONE: DENSITY – i) Owners who wish to develop their properties may 
apply for an increase in density to a maximum of one dwelling unit per hectare 
rounded up to the next hectare, i.e. 3.01 hectares will be calculated as 4 hectares;” 

 
The property has an extent of 4,0676ha which in this case rounds up to 5 hectares 
thus it is allowed to subdivide Erf 37 to accommodate 5 dwelling units - which is 
aligned with the current proposal. 

 
The subdivisional area will only exist for a moment before the property is rezoned to 
the proposed zonings – Single residential and Private Open Space.  The proposal is 
the final iteration that the property owners are applying for. 

 
RESPONSE FROM TOWN PLANNER 

 
The applicant’s comment is noted and agreed with.  It must also be pointed out that 
the application does not involve the development of a lodge on Erf 37.  The 
development comprises five single residential erven that will be utilized in 
accordance with the zoning that also permits self-catering as a primary right.  In 
terms of the Overstrand Land Use Scheme, self-catering is limited to single family 
occupation.   

 
In accordance with a Senior Council legal opinion regarding the “residential 
purposes” combined with ‘one dwelling unit restriction’ in the title deed, residential 
purposes is also limited to single family occupation.  Therefore self-catering that is a 
primary right is not prohibited by the “residential purposes” restriction.   
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The statement that subdivisional area zone will permit further subdivision is not 
correct as it is limited to the subdivisions the subject of this application.  Following 
implementation, the zoning status is not subdivisional area zone but will reflect on the 
zoning map as five Residential Zone 1 erven situated within a single Open Space 
Zone 3: Private Open Space erf. 

 
POINT OF OBJECTION 4: COMMENTS RELATED TO ADMINISTRATIVE PROCEDURES 

 
Die betrokke posstuk met die aansoek rakende opheffing van beperkings het ek eers 
op die 27 of 28 September 2022 ontvang twee dae voor sluiting van besware.  Daar 
is wel een saak waar erf no 5 en Lord Robert straat betrek word. 
4.3 boulyne ens. 

 
Dit is vir my onvanpas om die minste te sê vir iemand wat aansoek doen vir 
opheffing van beperkings vlr homself MEER beperkings vir Ander voorstel. 
Namens Everal BK maak ek beswaar teen die voorstel. 

 
RESPONSE FROM APPLICANT 

 
The standard notification processes were followed as determined by the By-Law.  
On-site notices were also present on the properties and the registered letter were 
sent out prior to the commencement of the public participation process. 

 
It is not clear what the objector means by “meer beperkings vir ander voorstel” as it 
was not part of the application? 

 
RESPONSE FROM TOWN PLANNER 

 
The public participation complied with the legislative requirements in terms of the 
Overstrand Municipal Land Use Planning Amendment By-Law 2020 comprising the 
service of registered letters, site notices and advertisement in the local paper.  It is 
also clear that the objector received the notice prior to the expiry date, thus had 
sufficient chance to submit comment within the timeframe stipulated within the notice. 

 
The point of objection regarding more restrictions is not clear as the applicant applies 
for the removal of restrictive title conditions pertaining to the application property 
only. 

 
POINT OF COMMENT 

 
Mr A Swanepoel on behalf of the Arthur Swanepoel Realisasie Trust and the 
Birkenhead Owners Association stated I have no objections to either of the 
Applications for Erf 37 & 38 - As per "Subject" 
I welcome that there is (at last) interest to invest and enhance the sparse build 
environment of the Birkenhead Peninsula, given the many advantages for such 
improvements. 

 
I do, however raise the following for your awareness/attention: 
Electricity: The Erf 38 Property is connected to the Municipal Electricity network but 
not to my awareness so, for Erf 37 (Being a vacant erf)?  Will the current supply have 
adequate capacity for all the existing supply points, as well as for the new, additional, 
sub-divided erven? 
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Water: Will there be sufficient capacity for the new, additional, sub-divided erven for 
both erven 37 & 38? 

 
Please refer to: 
Water-Plans-Sep2022 which I assume will also apply to the Birkenhead Peninsula 
COMMENTS - CONVENTIONAL APPROACHES FOR FUTURE DEVELOPMENT 
VERSUS A DIFFERENT APPROACH-September2022 

 
RESPONSE FROM APPLICANT 

 
The application was circulated to the relevant departments including the Engineering 
Department of the Overstrand Municipality that requested a capacity report be 
conducted for sewage and water.  It was further requested that an investigation be 
done to determine the availability of electricity capacity. 

 
RESPONSE FROM TOWN PLANNER 

 
The applicant’s comment is noted and agreed with.  Following receipt of additional 
reports pertaining to capacity of water, sewage and electricity the Municipal 
Engineering Services Department did not object on the basis of availability and 
capacity of services, subject to compliance with certain conditions. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

Refer to paragraph 7 above. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application: 

 
Spatial Justice 
The proposed 5 dwelling units and private open space will not perpetuate 
apartheid spatial imbalances.  The proposal creates new housing options, 
increased population, thus ensuring viable communities. 
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Spatial sustainability 
The property is situated within the urban edge.  The proposal will not impact on 
agricultural land or unacceptably impact on the natural environment.  
Development is contained towards the south of the property, leaving a private 
open space remainder. 

 
Efficiency 
The proposal will maximise the use of the property to its full potential, ensuring 
optimal and efficient utilisation of the property. 

 
Spatial Resilience 
The proposal is consistent with the applicable strategic policy documents, 
which adheres to the principle of spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed residential development is consistent with the provisions of the 
SDF, Overstrand Municipal Growth Management Strategy and Danger Point 
Precinct Plan. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on municipal engineering services 

 
The property will be connected to the municipal electrical network at the cost of 
the applicant. 

 
The property will be connected to the municipal water network in accordance 
with the recommendations of the GLS report, at the cost of the applicant. 

 
The property is situated in a sewer priority area for installation of waterborne 
sewage.  In the interim sewage disposal will be dealt with by means of 
conservancy tanks in accordance with the provisions of the services report until 
such time that water borne sewage disposal becomes available in the area. 

 
The property owner is responsible for collection and transport of solid waste to 
an approved municipal waste transfer station. 
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The development is supported by the Engineering Services Department on the 
basis of availability and capacity of relevant services, subject to conditions, 
including the payment of a bulk development contribution levy. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed development does not trigger the provisions of NEMA or the 
National Heritage Resources Act as was confirmed by the competent authority. 

 
The property is situated within the Coastal Protection Zone.  The high risk zone 
is situated landward of the southern property boundary.   The medium and low 
risk zones are situated on the southern property boundary.  The proposed 
development will be set back behind the 20m buffer from the southern property 
boundary thereby avoiding the medium and low risk zone.  The comment of the 
competent authority is dealt with in the evaluation below. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The property is zoned Residential Zone 1: Single Residential with a primary 
right for the construction of a dwelling, second dwelling unit and associated 
outbuildings, subject to compliance with building lines.  The title deed of the 
property restricts development amongst others to one dwelling unit and 25% 
coverage.  The latter amounts to an area of 10169m² can be used for 
residential purposes in accordance with the title deed. 

 
The proposal provides for five single residential erven situated within a private 
open space remainder.  The residential erven will be limited to two storey’s and 
a maximum floorspace of 250m².  The proposed development although it 
constitutes densification will create 5 single residential erven with a total area of 
3000m² (600m² each) to be used for residential purposes which is much more 
restrictive opposed to the current primary rights. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The title deed T63771/2021 applicable to property contains the following 
restrictions proposed for removal namely: 

 
Clause C(a) 
“That this erf be used for residential purposes only” 

 
Clause C(b) 
“That only one dwelling together with such outbuildings as are ordinarily 
required or be used therewith, be erected on this erf.” 

 
Clause C(c) 
“Not more than ¼ of this erf be built upon” 

 
The applicant motivates that the Danger Point Precinct Plan promotes tourism 
that is restricted by condition C(a).  The proposal is in line with the policies and 
bylaws but restricted by the title deed conditions.  Expansion took place in 
Birkenhead since the insertion of the title deed conditions.  Hence the proposed 
removal of restrictive title deed condition c(a). 
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Removal of condition C(b) and C(c) is required as limits the proposed 
development.  

 
The applicant’s interpretation of Clause C(a) is not correct.  The terms of a 
Senior Council legal opinion “residential purposes” in conjunction with “one 
dwelling” restriction limits the use to single family occupation – self-catering is a 
primary right, but also limited to single family occupation.  The proposed 
rezoning to private open space however triggers removal of the restrictive 
condition. 

 
The financial or other value of the rights 

 
The applicant motivates that no person or entity will be affected financially by 
the removal.  The removal of the residential purposes and one dwelling unit 
restriction will however benefit the property owner (i.e. upgrade of development 
rights) and will improve property value as a result of densification. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
According to the applicant no person is personally benefitting from these 
conditions as these conditions were included to either protect the area or 
restrict the development of the property. 

 
The original holder of rights became null and void when the municipality took 
over its functions.  The municipality will gain no personal benefit with the 
removal of the restrictions, whilst property owners in Birkenhead will benefit 
though increased property value and improved security.  The property owner 
will benefit as the removal of the restrictive condition will facilitate development 
of the property (i.e. densification) in accordance with the Danger Point Precinct 
Plan. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
There will be no social benefit for the retention of the restrictive conditions. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The application only removes title deed conditions C(a), C(b) and C(d) 
contained in Title Deed No. T63771/2021 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The Danger Point Precinct Plan was adopted by Council on 3 December 2014.  The 
aforesaid provides a policy framework providing for limited densification.  The 
development proposal in accordance with the policy framework comprises five single 
residential erven set within a remainder Private Open Space to be managed as a 
private conservation area by a Homeowners Association (HOA). 
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The Township of Birkenhead had been established in the 1930’s with conditions of 
establishment that has been carried over into the title deeds and registered in favour 
of all owners within the township.  Birkenhead to date remain primarily undeveloped, 
save for a few dwelling houses, most of which is not permanently occupied.  Only 
one of the commercial erven at the entrance to Birkenhead had been developed as a 
restaurant / tourist facility.  The area is subject to poaching with poachers traversing 
private properties, thus safety and security is a concern in the area. 

 
The application property forms part of a sensitive coastal environment of outstanding 
natural beauty with potential for biodiversity conservation / recreational corridor with 
limited off grid development with minimal impact on the natural environment in 
accordance with the Danger Point Precinct Plan.  Save for the siting of the proposed 
dwellings, the proposal is consistent with the SDF, Growth Management Strategy 
and Danger Point Precinct Plan.  The proposed development strikes a balance 
between development and protection of natural environment and will enhance the 
character of the area (i.e. additional inhabitants, capital investment resulting in 
improved rates and security) thus also beneficial for the town of Birkenhead, 
including the greater Gansbaai region.  The proposal will also ensure that the 
remainder private open space is managed as a private conservation area in 
accordance with an Environmental Management and Alien Clearing Plan. 

 
The property is also situated in the Heritage Protection Overlay Zone (HPOZ) Coastal 
Strip as well as the HPOZ Landscape of Significance.  The main purposed of the 
HPOZ Coastal Strip is to ensure that development complies with the existing 
character and contextual significance (i.e. as a transition zone, to protect natural, 
environmental and scenic qualities, protection of views between the mountain and 
coast through massing and form of buildings and to protect the character of holiday 
home vernacular along the coastal strip.  The purpose of the HPOZ Landscape of 
Very High Natural, Scenic and Heritage Significance is to ensure that land use 
application’s resulting in additional rights complies with the existing character and 
contextual significance. 

 
The HPOZ encourage predominantly single storey structures, that is 
fragmented/disaggregated opposed to monolithic building forms with a horizontal 
emphasis.  The Danger Point Precinct Plan encourages the erven to be clustered.   

 
The proposed building design / siting / layout is not in line with the intent of the HPOZ 
or precinct plan as does not comprise of fragmented/disaggregated building form but 
a monolithic building form with a horizontal emphasis.  This is further exacerbated by 
the departures for garages onto the lateral property boundaries, thus not consistent 
with the before said document. 

 
The proposed residential erven is situated in two clusters, thus the subdivision could 
be supported.   The proposed building line departures onto the lateral property 
boundaries for the aforesaid reasons are not desirable.  A condition will be imposed 
requiring the applicant to submit a site development plan to demonstrate the building 
design / lay-out / siting complies with the intent of the HPOZ, EMOZ and Danger 
Point Precinct Plan that provides for a fragmented/disaggregated building form / 
design to the satisfaction of the municipality.  This will also ensure that the 
development will not detract the character / contextual significance of the area, 
negatively impact upon views etc. 
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The application for removal of restrictive title conditions to permit densification is 
considered desirable as per the evaluation in paragraph 10.9 above.  In order to 
ensure the further development adheres to the density requirements of the Danger 
Point Precinct Plan a condition will be imposed to restrict development of one 
dwelling unit with one kitchen only, since the floorplan provided consist of double 
units. 

 
Although the proposal will result in densification the combined development footprint 
and height will be more restricted, compared to the existing primary rights.  The 
opinion is therefore held that the proposal will have visually less impact upon the 
character of the area opposed to the extent of development permitted under the 
current primary rights, thus in line with the vision of the EMOZ, HPOZ and Precinct 
Plan as it will ensure protection of the natural environment and character of the area. 

 
The proposed development provides for the residential erven to be set in a 
remainder private open space.  The proposal also permits a further portion of the 
private open space to be included in a future nature reserve which is part of the long-
term strategic vision for the area.  The proposal therefore strikes a balance between 
the built environment whilst also protecting the natural environment.  The 
development and maintenance of the property will occur in accordance with the 
Environmental Management Plan (EMP) and Alien Clearing Plan.  The HOA will be 
responsible to ensure development and management of the property in accordance 
with the EMP. 

 
The development is supported from an engineering services’ point of view subject to 
compliance with conditions of approval, amongst others payment of a bulk services 
levy. 

 
Access will be obtained from Marine Drive via a shared access with Erf 38.  The 
proposal is supported by the Department of Transport subject to the registration of a 
shared right of way with Erf 38 Birkenhead. 

 
The proposed development does not trigger NEMA or the provisions of the National 
Heritage Resources Act. 

 
The property is situated in the Coastal Protection Zone (CPZ) in terms of the 
Integrated Coastal Management Act (ICMA).  The proposed development will be 
situated outside of the identified risk zones in terms of the CPZ.  The Department of 
Environmental Affairs and Development Planning, Biodiversity and Coastal 
Management did not object provided that the following matters be taken into 
consideration: 

 
 Comment  Response from town planner 
2.1.3 Due to propety’s location within the 

Coastal Protection Zone (CPZ) Section 
63 of NEM ICMA must be considered 
where authorisation is required in terms 
of NEMA. 

The proposal does not trigger 
NEMA but the applicant indicated 
that ICMA will be taken in 
consideration. 

2.1.4 In terms of risk modelling erosion is not 
a concern but sea level rise, storm 
surges and impacts from salt spray to 
be considered. 

The point of comment is noted and 
will be taken in consideration. 
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2.1.5 Applicant to be informed regarding risk 
pertaining to loss of property should the 
high-water mark of the sea move 
inland. 

Noted.  The southern property 
boundary is situated just below the 
10m contour.  The proposed erven 
will be situated between the 10m 
and 15m contour, thereby 
eliminating the associated risks 
bearing in mind that the buffer of the 
rocky coastline. 

2.1.6 
2.1.7 

The proposed development must not 
impede the general public’s ability to 
access the CPZ, continued coastal 
access must be secured and existing 
public access may not be negatively 
impeded. 

The comment is noted.  The only 
access to the property is from a 
public road in front of the property.  
Thereby public access to the coast 
will not be negatively impacted 
upon. 

2.1.8 The applicant may not create formal 
pathways outside the property 
boundary. 

Noted.  The proposal does not entail 
any development outside the 
property boundaries. 

2.1.9 The applicant did not include an 
Environmental or Maintenance 
Management Plan with regard to the 
private open space.  The relevant 
authority should be consulted in this 
regard.  Rezoning to private open 
space is a concern as it creates the 
perception that of privatisation of the 
coastline which is not supported. 

The competent authority stated that 
NEMA is not triggered and did not 
raise any further requirements. 
 
The property is privately owned and 
zoned for single residential 
purposes.  The private open space 
portion (currently zoned residential 
will be owned and managed by the 
HOA and cannot be considered as 
privatisation of the coastline.  The 
property borders a public road from 
that facilitates public access to the 
coast. 

2.1.10 Proposed site layout to be reconsidered 
and setback as far as possible.  
Development layout to be clustered so 
as not to comprise a linear 
development.  Furthermore, the title 
deed should indicate that no further 
development will be allowed on the 
property. 

The layout of the subdivided erven 
cannot be considered as the 
precinct plan based amongst others 
on heritage and botanical specialist 
inputs recommends development in 
a 150m corridor from Marine Drive.  
A 20m setback from southern 
property boundary will ensure the 
coastal corridor and indigenous 
vegetation is maintained, whilst the 
proposed erven will be located 
outside the risk zones.  
 
The erven is laid out in two clusters, 
whilst a condition is imposed to 
ensure that siting of the proposed 
dwellings has a 
fragmented/disaggregated building 
form.  
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The property is situated within the Coastal Protection Zone EMOZ.  The main 
purpose of the EMOZ is as follows: 

 
• Purpose 1: Managing the integrity of coastal ecosystems, ecosystem services, 

coastal dynamic processes and biodiversity within coastal reserves. 
• Purpose 2: Managing public access for the enhancement of social, economic and 

recreational opportunities within the coastal environment. 
• Purpose 3: Managing the character, sense of place and aesthetic value of coastal 

property. 
• Purpose 4: Instituting appropriate controls for the protection of people, property, 

and economic activities within the coastal environment. 
 

The proposed development subject to approval of an amended Site Development 
Plan will ensure that the siting of the dwelling / proposed development not negatively 
impact upon the EMOZ due to the following: 

 
❖ the development will not impact upon public access to the coast; 
❖ the development will have a 20m landscaped buffer from the western property 

boundary,  
❖ the development will be situated outside the risk zones pertaining to sea level 

rise; 
❖ the amended site layout will ensure that the character or sense of place is not 

negatively impacted upon, and 
❖ the applicant will be required to submit an alien clearing plan and construction 

management plan for municipal approval, prior to commencement of the 
development. 

 
Having had regard to the applicant’s motivation as well as the evaluation above, read 
together with the approval conditions, the proposed development will not detract from 
the character of the area, the visual amenity of the locality or vested rights of 
adjoining property owners.  The proposed investment in the property will facilitate a 
development that is consistent with the spatial planning vision and carry capacity of 
the property and considered beneficial for the town of Birkenhead as a whole.  The 
proposal is therefore considered desirable. 

 
12. RECOMMENDATION 

 
1. that the objections / comments be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law), for the 
removal of restrictive title deed conditions C(a), C(b) and C(d) as contained 
in Title Deed T63771/2021 applicable to Erf 37, Birkenhead, be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for rezoning in terms of Section 16(2)(a) of the By-Law 

from Residential Zone: Single Residential (SR1) to Subdivisional Area, be 
approved in terms of the provisions of Section 61 of the By-Law; 
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4. that the application for subdivision in terms of Section 16(2)(d) of the By-Law 
in five (5) Residential Zone 1: Single Residential (SR1) erven of 600m² in 
extent each and a Remainder Open Space Zone 3: Private Open Space (OS3), 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
5. that the application for departure in terms of Section 16(2)(b) of the By-Law in 

order to relax the 2m lateral building line applicable to the Residential Zone 1 
erven to 0m, not be approved in terms of the provisions of Section 61 of the 
By-Law, 

  
6. that the approvals in paragraphs 2. to 4. above be subject to the following 

conditions: 
  
 (a) that a Homeowners Association (HOA) be established prior to the 

registration of the first erf; 
   
 (b) that the constitution of the HOA be submitted for municipal approval, 

which constitution must provide for the development, upkeep and 
maintenance of the property in accordance with an approved 
Environmental Management Plan and Alien Clearing Plan and 
Architectural Guidelines; 

   
 (c) that Architectural Guidelines be submitted for municipal approval prior to 

submission of building plans demonstrating compliance with the 
developent parameters as per the Danger Point Precint Plan; 

   
 (d)  that a revised site development plan be submitted for municipal approval 

demonstrating compliance with the Danger Point Precinct Plan, the 
EMOZ and HPOZ and shall as a minimum indiate the position and 
coordinates of the five single residential erven, the 20m buffer and 150m 
setback from Marine Drive as well as the placement of the dwellings on 
the erven to ensure fragemented/disaggregated building form to the 
satisfaction of the municipality; 
 

 (e) that the conditions in the Services Report (attached as Annexure J), be 
complied with 

   
 (f) That all the conditions from Department of Transport and Public Works 

(attached as Annexure I), be adhered to; 
   
 (g) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (h) that the use of the remainder Open Space Zone 3 portion be limited to 

conservation use as per the Overstrand Land Use Scheme, 2020 and be 
maintained in accordance with an approved Environmental Management 
and Alien Clearing Plan; 

   
 (i) that an Environmental Management Plan and Alien Clearing plan be 

submitted for municipal approval prior to commencement of the 
development that address both construction and operational phases of 
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the development, including rehabilitation; 
   
 (j) that the total floorspace of the dwellings, garages included may not 

exceed 250m² per single residential erf; 
   
 (k) that the dwellings may only be provided with one kitchen; and 
   
 (l) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
 

7. that a right of way servitude be registered in favour of the subdivided portions 
and Erf 38 Birkenhead; and  

  
8. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Municipal 
Land Use Planning, 2020 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ The development is consistent with the applicable strategic policy documents. 
❖ The development is consistent with the planning principles. 
❖ The development does not detract from the character of the surrounding area. 
❖ The development does not unacceptably detract from the vested rights of 

adjoining property owners 
 

Reasons for non-approval 
 

❖ The building placement and design in not consistent with the Danger Point 
Precinct Plan, the HPOZ and EMOZ regulations in that the proposal entails large 
monolithic buildings with a horizontal emphasis opposed to fragmented building 
form with lesser impact.  

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Subdivision Plan 
Annexure D:  Title Deed T63771/2021 
Annexure E: Objection received 
Annexure F: Comment from applicant 
Annexure G: Comment: Waste Management 
Annexure H: Comment: Department of Environmental Affairs and Development 

Planning: Coastal Management 
Annexure I: Comment: Department of Transport and Public Works 
Annexure J: Services Report 
Annexure K: Environmental Section 
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SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   S VAN DER MERWE 

SACPLAN Reg No:  A/1850/2014 

Signature:  ___________________ 

Date:   ___________________ 
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