
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 September 2024 
 
 
4.9 
ERF 214, 129 JAN VAN RIEBEEK CRESCENT, SANDBAAI:  APPLICATION FOR 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITION, DEPARTURE AND 
DETERMINATION OF AN ADMINISTRATIVE PENALTY:  MESSRS PLANACTIVE TOWN & 
REGIONAL PLANNERS ON BEHALF OF PD DE KOCK & WD SIMPSON 
 
214 HSB (3962/2021) 
B Minnaar (028) 313 8900 Hermanus Administration 
05 September 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 29 December 2021 from Messrs PlanActive 
Town & Regional Planners on behalf of PD de Kock & WD Simpson in terms of the 
Overstrand Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) 
applicable to Erf 214, Sandbaai for the following: 

 
• removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

By-Law of condition B.2.(a), B.2.(c) & B.2.(d) contained in Title Deed 
T44974/2016, to accommodate more than one dwelling unit on the property and 
to utilise it as a self-catering unit as well as to accommodate the street building 
line encroachment; 

 
The restrictive conditions as contained in Title Deed T44974/2016 to be removed, 
read as follows: 

 
Clause B.(2)(a) 

 
“That the above erf or erven be used for residential purpose only.” 

 
Clause B 2.(c) 

 
“That not more than one dwelling together with the necessary outbuildings and 
accessories be erected on any of the above erven and that not more than one-half of 
the area of any one of the above erven be built upon.” 

 
Clause B 2.(d) 

 
“that no building shall be erected on the above erf or erven within 15 feet (4.72 
metres) of the boundary line the said erf or erven and any street, road or avenue on 
which such erf or erven abuts; such space may be used as gardens but shall not be 
built upon.” 

 
• departure in terms of Section 16(2)(b) of the By-Law to: 

❖ relax the eastern lateral building from 2m to ±1.876m to accommodate the 
dwelling unit and second dwelling unit; 

❖ relax the western lateral building line from 2m to ±0.963m to accommodate 
the outbuilding; and 

❖ relax the rear building line from 2m to ±0.957m to accommodate the 
outbuilding; 
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• determination of an administrative penalty in terms of Section 16(2)(q) of the 
By-Law to legalize unauthorized building work & unauthorised land use on the 
property. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  Title Deed 
T44974/2016 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 214, Sandbaai is situated at 129 Jan van Riebeek Crescent.  The property is 
zoned as Residential Zone 1, measuring 902m² in extent and comprising of six (6) 
flats.  The surrounding area comprises a residential neighbourhood and erven 
utilised as such. 

 
The current proposal submitted by PlanActive Town- and Regional Planners 
stipulated that the property comprises of a double storey dwelling and an outbuilding.  
The motivation further stated that rooms located in the main dwelling and second 
dwelling is rented out to long term lodgers and the existing garage was once 
occupied by one of the owners. 

 
In 2016, the erf was originally approved with a six (6) bedroom double storey house 
with a single garage located at the front of the house as well as a three-vehicle 
garage that is separate from the dwelling house situated at the rear of the property. 

 
In 2020, the municipality received a complaint that the subject property consists of 
more than one dwelling unit/apartments (further stating that the Sandbaai title deeds 
generally restrict the property to only one dwelling unit).  The land use compliance 
officer met with the one of the owners on 13 April 2022 to conduct a site inspection.  
The site inspection confirmed that there were four (4) dwelling units being rented, of 
which the garage was illegally converted into a dwelling unit.  Furthermore, the 
property owner confirmed that they will convert the structures on-site as per the 
current application should it be approved. 

 
Another inspection was conducted on 8 August 2024 to confirm the abovementioned.  
The inspection revealed that the property owners converted the six (6) bedroom 
dwelling house into six (6) flats. 

 
The owner intends to legalise the unauthorised structures and land use by converting 
the built structures to accommodate a main dwelling, second dwelling with an 
outbuilding (comprising of a double garage, store-room and a workshop). 

 
The application therefore entails applications for removal of restrictive title conditions, 
departure, and the determination of an administrative penalty. 
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4. SUMMARY OF APPLICANT’S MOTIVATION 
 

The motivation for the application is summarised as follows: 
 

• Erf 214 Sandbaai is used for residential purposes. With a doble storey dwelling 
and an outbuilding already established. 

• The rooms located in a portion of the dwelling and second dwelling is/proposed 
to be rented out to long term lodgers. 

• The existing garage was occupied by one of the owners that will now be 
changed back into a garage/storeroom and a small workshop. 

• The erf is accessed from Jan van Riebeek Crescent, Sandaai. 
• Land uses that surround Erf 214 Sandbaai are single dwellings, public roads 

and public open spaces.  It is therefore evident that Erf 214 Sandbaai is 
situated within a predominantly single residential area. 

• The application is submitted with the intention to rectify the unauthorized 
building work and unauthorised land use, therefore application is made for the 
determination of an administrative penalty. 

• The title deed restricts the proposed development with regard to the amount of 
dwelling units, use and a street building line restriction.  Application is therefore 
made to remove conditions B.2.(a), B.2.(c) & B.2.(d) contained in Title Deed 
T44974/2016. 

• The proposed garage triggers the 2m western lateral- and 2m rear building 
lines; and the existing dwelling house and proposed second dwelling triggers 
the 2m eastern lateral building line; application is therefore made for departure 
of the aforementioned scheme building lines. 

• The proposed development is situated on an already services property with 
sufficient services available for the proposed use. 

• The proposal is consistent with the Overstrand Municipality Spatial 
Development Framework as well as the Overstrand Municipality Growth 
Management Strategy. 

• The property is not situated within the EMOZ or HPOZ. 
• The planning principles will be discussed in point 10.2 of this report. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 03 June 2022 08 July 2022 

Gazette Yes 03 June 2022 08 July 2022 

Notices (possibly affected 
property owners) Yes 30 May 2022 08 July 2022 

Notices (persons 
mentioned in title deed) n/a N/A N/A 

Ward councillor Yes 03 June 2022 8 July 2022 

Total comments ONE (1) letter of objection 
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Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Tourism 06/06/2022 Impact on tourism is seemingly low, 
no comment. 

Building Department 06/06/2022 
No objection. The building plan 
application must comply with all 
applicable law.  

Fire Department  08/06/2022 

No objection. The plan is subject to 
compliance with the provisions of 
SANS-10400-A:2016, 10400:2020 
and the By Law relating to 
community fire safety.  

Waste Management 09/06/2022 No objection. 

OpenServe (Telkom) 28/06/2022 Attached as Annexure G. 

Engineering Services 28/09/2022 Attached as Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received during the public participation from Mr Hess, 
the owner of Erf 216, Sandbaai (attached as Annexure E). 

 
The applicant was provided with an opportunity to respond to the objections.  
Attached as Annexure F. 

 
See below a summary of the objections and applicant’s response thereon, and also 
the municipal town planners’ comments thereon. 

 
OBJECTION 1 

 
Mr. Hess agreed that a garage could be located closer to the rear boundary of 
Erf 214 Sandbaai and did not consent for it to be used as a dwelling.  The garage 
has been used for residential purposes.  A fireplace was constructed within the 
garage.  When the fireplace is in use the smoke causes a nuisance. 
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RESPONSE FROM APPLICANT 
 

As mentioned in our motivation report, when the owners purchased the property 
only the foundations were built.  The foreman utilised the garage as a temporary 
residence during the construction phase of the dwelling.  The garage will be 
changed back to a double garage, storeroom and workshop as per the plans that 
accompanied our application.  The fireplace will be removed, and the outbuilding will 
be used as agreed between the owners of Erf 214, Sandbaai and Mr. Hess. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  The motivational report 
states that the garage will be converted back into a garage as per the agreement 
between Mr Hess and the property owner of Erf 214 Sandbaai.  This objection point 
has therefore been resolved. 

 
OBJECTION 2 

 
An outside shower was constructed against the outside wall of the garage.  The use 
of the outside shower cause damp and mould in Mr. Hess’s bathroom and bedroom. 

 
RESPONSE FROM APPLICANT 

 
The outside shower was also utilised during the construction phase of the dwelling 
and the shower was removed more than 2 years ago.  At the time that the outside 
shower was in use the shower water was channelled via a gulley into the property’s 
conservancy tank and could therefore not have caused the dampness mentioned by 
the objector. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  There is currently no 
building work taking place which does not have an impact on the application at 
hand.  Furthermore, as stated in the motivational report, the proposal is to convert 
the flat at the rear of the property back into a garage.  This objection point has 
therefore been resolved. 

 
OBJECTION 3 

 
The standing water caused by the outside shower causes a stench and the Mr. 
Hess had to drain the standing water. 

 
RESPONSE FROM APPLICANT 

 
As mentioned, the shower water was at the time channelled via a gulley to the 
conservancy tank.  According to our client it is impossible that the shower water 
could have surfaced on the adjoining property. 
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With reference to the photographs below it is clear that the section behind the 
garage on Erf 214 Sandbaai is dry and that the section behind the bathroom and 
bedroom on Mr. Hess’s property is wet as the growth of moss is clearly visible.  It 
should also be noted that the rainwater runoff from the roof of Mr. Hess’s property 
discharges onto the concrete slab of his property.  It is therefore clear that he is 
causing his own problem with regards to rising damp etc. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  The application is to 
convert the flat at the rear back into a garage and should therefore not impact the 
objector’s property in the same manner.  The proposal to convert the rear property 
to a garage as well as a workshop and storage room is compliant with the scheme 
regulations.  The objection point is therefore resolved. 

 
OBJECTION 4 

 
During the construction phase of the dwelling located on Erf 214, Sandbaai Mr. 
Hess’s dwelling was burgled. 

 
RESPONSE FROM APPLICANT 

 
The owners of Erf 214, Sandbaai informed us that at the time of the burglaries one 
of the neighbouring residents was arrested and found guilty on burglary charges.  
The burglaries had nothing to do with the contractors that built the house on Erf 214, 
Sandbaai. 
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RESPONSE FROM TOWN PLANNER 
 

The objection and the response of the applicant is noted.  The objection has no 
relevance to the proposed application. 

 
OBJECTION 5 

 
It is alleged that Mr. de Kock, one of the owners of Erf 214, Sandbaai raised the 
common boundary wall between Mr. Hess’s property and Erf 214, Sandbaai without 
his permission.  The matter was raised with the Building Control Office, but no one 
could gain access to the site. 

 
RESPONSE FROM APPLICANT 

 
According to the owners of Erf 214, Sandbaai, Mr. Hess requested that the common 
boundary between them be made higher by 2 brick layers because contractors 
could see into their living room and garden.  The owners of Erf 214, Sandbaai 
agreed to the higher wall as discussed and did so at their own cost.  Our clients are 
willing to lower the wall to the former height if Mr. Hess insists. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  The property owners of 
Erf 214, Sandbaai is willing to lower the boundary wall to the former height.  It must 
be noted that in the instance that the wall height exceeds 2.1m, a land use planning 
application must be submitted after the current application has been finalised. 

 
OBJECTION 6 

 
Mr. Hess hears the noise from the people living in the garage and the adjoining 
building. 

 
RESPONSE FROM APPLICANT 

 
As mentioned previously, the use of the outbuilding will change back into a garage, 
storeroom and workshop as per the building plans that accompanied the application.  
The adjoining building forms part of the proposed dwelling and will be used for 
residential purposes.  The noise generated will not be any different than the noise 
generated by a family residing on the property and it is acceptable. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  As mentioned previously 
in the response to objection points 1-3, the proposal is to convert the rear building 
back into a garage with a workshop and storeroom.  The aforementioned uses are 
of a normal residential nature and should not generate noise to the effect that it 
causes nuisance to the surrounding property owners.  The objection point is 
therefore considered to be resolved. 
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OBJECTION 7 
 

More construction works will cause more noise and more water that will run into Mr. 
Hess’s property. 

 
RESPONSE FROM APPLICANT 

 
It is a common phenomenon that there will be noise during the construction of a 
dwelling, the upgrading of dwelling or the upkeep of a dwelling.  Contractors have to 
conform to the working hours applicable to them in order not to cause a nuisance.  
The noise generated is always temporary of nature until a job is completed.  This 
cannot be used as an objection against the proposed application. 

 
In order to make the necessary changes to the former garage to be changed back to 
an outbuilding it will require mostly internal changes and the changes as per the 
proposed building plans will definitely not cause an increase in water runoff into his 
property as stated by the objector. 

 
RESPONSE FROM TOWN PLANNER 

 
The objection and the response of the applicant is noted.  The objection point 
relates to noise generate from construction and water runoff into the objectors’ 
property.  This objection point has no relevance to the application at hand and 
should thus be referred to the Building Control Department at the stage of 
construction.  The objection point is therefore dismissed. 

 
CONCLUSION 

 
The applicant further states the following: 

 
The claims made by Mr. Hess is unsubstantiated and are irrelevant to the 
application at hand. 

 
We trust that you would find our comments on the objections in order and that the 
application will be dealt with favourably. 

 
RESPONSE FROM TOWN PLANNER 

 
The objections received from the property owner of Erf 216, Sandbaai have no 
relevance to the proposed application as motivated.  The proposed application 
intends to correct the past indiscretions which is inline with the permitted land uses 
as per the Overstrand Municipality Land Use Scheme.  Additionally, the proposal is 
to apply for the removal of restrictive title deed conditions applicable to the subject 
property which will be discussed later in this report. 

 
It is therefore considered that the objection points 1 through 7 have been adequately 
discussed and resolved. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to point 7 of this report. 
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9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Refer to point 7 of this report. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The proposed removal of the restrictive title deed conditions and building line 
departures are compatible with the character of the area and will not perpetuate 
past spatial injustices. 

 
Spatial sustainability 
The removal of a restrictive title deed condition and building line departures are 
in line with the current character of the established residential area.  The 
proposal will have no impact on the conservation worthy areas of Sandbaai. 

 
Efficiency 
The proposed development of a second dwelling will allow the property owners 
to utilise the property to is full extent and allow the second dwelling to be 
advertised as a self-catering accommodation which will be in line with the 
development rights as per the Overstrand Municipality Land Use Scheme and 
not as per the title deed which is more restrictive. 

 
Spatial Resilience 
The proposal to create a second dwelling on the property will allow the property 
owners to generate passive financial gain by means of letting the second 
dwelling out on long term or on a self-catering accommodation basis. The 
proposal will therefore promote a sustainable livelihood. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the SDF. 
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on municipal engineering services 
 

The proposed development is situated on an already serviced site and no 
additional services are required.  The proposed additions will not have a 
significant impact upon existing services and is supported by the Engineering 
Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The application does not trigger the provisions of NEMA or Section 38 of the 
National Heritage Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The encroachment of the 2m lateral- and rear building lines in terms of the 
Overstrand Land Use Scheme are being addressed via the departure 
application. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Title Deed T44974/2016 applicable to Erf 214, Sandbaai contains the following 
restrictive condition being proposed for removal: 

 
• Condition 2.(a) “That the above erf or erven be used for residential purpose 

only.” 
• Condition 2.(c) “That not more than one dwelling together with the necessary 

outbuildings and accessories be erected on any of the above 
erven and that not more than one-half of the area of any one 
of the above erven be built upon.” 

• Condition 2.(d) “that no building shall be erected on the above erf or erven 
within 15 feet (4.72 metres) of the boundary line the said erf or 
erven and any street, road or avenue on which such erf or 
erven abuts; such space may be used as gardens but shall not 
be built upon.” 

 
The applicant motivates the removal of the relevant restrictive title deed condition for 
the following reasons: 

 
• Creation of a second dwelling: Erf 214 Sandbaai is limited to single dwelling unit 

in terms of Condition 2.(c). 
• Utilising the second dwelling for self-catering purposes: The second unit is 

proposed within the existing building on ground floor. The approval will allow the 
property owner to develop and let the proposed second dwelling by means of 
self-catering accommodation which is not permitted in terms of the Title Deed 
Condition 2.(a).  

• Covered entrance: The proposed covered entrance encroaches the 15 feet 
(4.72m) title deed street building line as per Title Deed Condition 2.(d).  
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In terms of Chapter 4, Section 35(4) of the Overstrand Municipality’s By-law on 
Municipal Land Use Planning, 2020 and Section 39(5) of the Land Use Planning 
Act, 2014, when the municipality considers the removal, suspension or amendment 
of a restrictive condition; the municipality must consider the following: 

 
The financial or other value of the rights: 

 
The removal of these title deed restrictions will allow the property to be developed 
as proposed in terms of the primary land use rights, as defined in terms the 
Overstrand Municipality Zoning Scheme Regulations.  The primary right referred to 
is a second dwelling unit to also be used for the purposes of a self-catering unit, 
when the need arises.  The application also makes provision for the removal of the 
restrictive title deed condition to provide for the existing, as built covered entrance 
that is located 4.367m from Jan van Riebeek Avenue.  This will increase the market 
value of the area and attract investment opportunities as future owners will be able 
to develop according to the primary uses as set out in the Zoning Scheme 
Regulations of the Overstrand municipal rea. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The personal benefit accumulated to the owners in the township is insignificant 
insofar as the Title Deed conditions to be removed are concerned.  None of the 
existing owners within the township gain anything personally by having the 
restrictions removed, which prevents the property to be developed to its full 
potential.  The proposal will have an extremely low impact on the existing built form 
and land use in the area, however, such changes have been supported in the area. 

 
Surrounding property owners are still protected by the policies in place for the area 
such as the Overstrand Municipality Zoning Scheme Regulations and the 
Overstrand Municipality Amended By-Law on Municipal Land Use Planning, 2020.  
The proposed removal of the restrictive title deed condition will increase the market 
value of the property. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The property owners will benefit from the removal of the mentioned title deed 
restrictions as it will expand the development rights available on the subject property 
in terms of the primary land uses defined in the Overstrand Municipal Zoning 
Scheme Regulations and it will also address an existing structure that encroaches 
the prescribed title deed street building line by 0.353m and the use of a portion of 
the existing dwelling as a second dwelling unit to also be used as a self-catering 
unit. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 
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The particular township has already changed with previous approved applications 
consisting of departures, consent uses, removal of restrictive title deed conditions or 
a combination of the last mentioned, within the township.  If the conditions remain in 
place, the status quo will remain. If the type of conditions to be removed is 
considered, it is doubtful that the retention thereof would have a significant social 
benefit. 

 
The retention of these restrictions will add another layer to be enforced by the 
Overstrand Municipality, in addition to the current Zoning Scheme Regulations 
requirements. 

 
It can be argued that the possible social benefit of removing the restrictive title deed 
conditions and consequently allowing for an additional dwelling to also be used as a 
self-catering unit including the mentioned departure will be positive.  Appropriate 
densification should be encouraged in all areas.  Removing the conditions will 
enable the better utilization of the property in terms of modern city development, 
contribute to the prevention of urban sprawl and align with various policies which 
require a more efficient use of land and appropriate densification of land and will 
allow additional residents and potential future amenities/facilities (self-catering units 
etc) within the area. 

 
Furthermore, the removal of these title deed conditions is in line with the land use 
planning principles of efficiency and spatial sustainability as set out in the SPLUMA 
and LUPA, in that the development curtails urban sprawl, and promotes 
intensification of land uses with the constraints of existing infrastructure, without 
detracting from the visual or residential appeal of the area. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The removal of the restriction will not remove the rights completely, as the 
Overstrand Municipality Amended By-Law on Municipal Land Use Planning, 2020 
provides a certain level of control that will guide the manner in which the property is 
both used and developed. 

 
With reference to Section 47 of the Spatial Planning Land Use Management Act, 
2013, the removal of restrictive title deed conditions will not deprive any person in 
the subject area of Sandbaai as contemplated in Section 25 of the Constitution of 
the Republic of South Africa.  By denying the removal of the title deed restrictions, 
additional people will be deprived from housing opportunities.  It will also deprive the 
current owners from utilizing the subject property to its full potential. 

 
The application for the removal of the applicable title deed restrictions is made in the 
prescribed manner as per the Overstrand Municipality’s Amended By-law on 
Municipal Land Use Planning, 2020.  

 
The proposed removal of restrictions will therefore be in the interest of the 
landowners and the general public.  In relation to the above, the benefit of removing 
the title deed restrictions outweighs the benefits of keeping the restrictions in place. 
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The reasons to have the abovementioned title deed restrictions B.2(a), B.2(c) and 
B.2(d) removed are mainly to give the owners the opportunity to utilise the property 
for the purposes of a second dwelling and to also be used as a self-catering unit and 
to accommodate a portion of the covered entrance within the prescribed street 
building line defined in the title deed. 

 
The covered entrance to the existing dwelling is located 4.367m from the street 
boundary.  In terms of the title deed a 4.72m building line applies and it is therefore 
required that the title deed restriction B.2.(d) be removed. 

 
Conclusion 

 
It is in the applicants’ professional opinion that the reasons for the above-mentioned 
title deed restrictive conditions B.2.(a) and B.2.(c) be removed are mainly to allow 
the owners the opportunity to utilise the property for the purposes of a second 
dwelling to also be used as a self-catering unit or alternatively long-term rental.  
Furthermore, the covered entrance was constructed within the prescribed 4.72m 
street building line defined in the title deed.  The covered entrance is located 
4.367m from the erf boundary. Therefore, required that the title deed restriction 
B.2.(d) be removed. 

 
The proposal to develop a second dwelling and to build the development footprint till 
4.367m from the erf street boundary is in line with the Overstrand Municipality Land 
Use Scheme.  Title deeds were set in place at a time when there were no zoning 
schemes in place.  Now that the zoning schemes have been adopted, the title deed 
restrictive conditions applicable to residential development are considered outdated 
with reference to the evolution of the planning legislation.  

 
The proposed application for the removal of the aforementioned restrictive title deed 
conditions is therefore considered favourable from a town planning perspective. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Erf 214 is located in the residential area of Sandbaai and is 902m2 in extent.  The 
property owner intends to develop the property with a two-storey main dwelling, a 
second dwelling and an outbuilding (comprising of a garage, a storeroom and a small 
workshop).  The proposal triggers a removal of title deed restrictive conditions, 
departure in terms of the Overstrand Municipality Land Use Scheme and the 
determination of an administrative penalty.  The desirability of each application will 
be discussed below: 

 
REMOVAL OF RESTRICTIVE TITLE CONDITIONS 

 
The desirability for the removal of restrictive conditions B.2.(a), B.2.(c) and B.2.(d) 
contained in Title Deed No. T.44974/2016 are adequately discussed in point 11 of 
this report. 
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DEPARTURE 
 

The existing dwelling and the as-built / proposed second dwelling has been built 
partially over the eastern lateral 2m building line.  The proposed encroachment is 
from 2m to ±1.876m.  The existing uses of the main dwelling unit that encroaches the 
eastern lateral building line are a single garage, a tv room and a bedroom.  The 
proposed uses of the as-built second dwelling that encroach the eastern lateral 
building line are the 2 bedrooms with en-suite bathrooms, open plan living / dining 
room and kitchen.  The impact of the encroachment spans over a ±12.4m distance 
however, this impact is minimal since only the “building wall” encroaches and not the 
sections of each room.  Therefore, the departure over the eastern lateral building line 
from 2m to ±1.876m has a minimal impact on the adjacent neighbour and is therefore 
considered desirable from a town planning perspective. 

 
Furthermore, the outbuilding consisting of a double garage, storeroom and a small 
workshop encroaches the western lateral building line from 2m to ±0.949m and 
encroaches the eastern rear building line from 2m to ±0.957m.  These 
encroachments will not negatively impact the neighbouring properties since the uses 
that are proposed over the 2m western- and rear building lines are uses that are not 
associated with noise pollution.  Additionally, the structures have no door or window 
openings along those boundaries.  It is therefore considered that the aforementioned 
encroachments are desirable from a town planning perspective. 

 
It must be noted however, that the small workshop does not encroach any building 
lines. 

 
Note: the applicant draws attention to the existing dwelling being ±0.27m over the 
applicable 8m height restriction.  The reasoning for the applicant not applying for the 
applicable height encroachment is due to the manner in which the height was 
calculated on the approved building plan of 2016. The height in the aforementioned 
plan was calculated from the finished floor level and not the base level.  If the height 
of the building was calculated from the base level to the top of the roof, the 8.27m 
building height would have triggered a height departure.  However, the building 
height was calculated from finished floor level to the top of the roof, the height is 
within the applicable 8m height parameter.  Since the building plan of 2016 was 
approved indicating the height from finished floor level to the top of the roof, it is 
considered that there is no need for an 8m height departure.  

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY 

 
In terms of the By-Law the applicant must provide the following in terms of Section 
90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity, and extent of the contravention 

 
In 2020, the Town & Spatial Planning Department received a complaint 
regarding the subject site having more than one dwelling unit.  In 2021 the 
current land use planning application was submitted to rectify the contraventions.  
In 2022, the land use compliance officer conducted an inspection of the property 
which revealed that there were four dwelling units on the property of which the 
garage was one of them and that the property was being let to 3 long-term 
occupants.  
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Before the application was processed further, an inspection was conducted on 
8 August 2024 to confirm the relevant information.  The inspection revealed that 
the buildings on the subject property was converted into 6 flats of which the 
garage was one of them (see Annexure I). 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
It must be noted that the contravention continued after the current land use 
planning application was submitted and the extent of the contravention increased 
by accommodating 2 additional flats, making a total of 6 flats being let on the 
subject property. 

 
The applicant was informed that a revised motivation be submitted in order to 
address the additional land use planning contraventions, however it was stated 
by the applicant that no amendments to the motivational report will be made, and 
that the application should be evaluated in terms of the current motivational 
report. 

 
(c) a report by a quantity surveyor in matters of unauthorised building/construction 

 
No report by a quantity surveyor or builder’s quotes were submitted.  Therefore, 
the municipality will determine the administrative penalty by utilising the 
municipal tariff. 

 
(d) whether the unlawful conduct was stopped 

 
The property owner did not cease the unauthorised land use and increased the 
number of flat units from 4 to 6 units.  

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law. 
 

The property owner has previously contravened the By-Law in 2019 by 
permitting the keeping of bees on the subject (residential) property. 

 
The property owner is responsible for the conversion of the existing dwelling house 
together with the exiting garage into 6 flats.  The earliest known complaint received 
on the property related to 4 flats being rented on the property in 2020.  After the 
application was submitted in 2021, the property owner then constructed / converted 
an additional two flats which collectively resulted in 6 flats being rented from the 
property.  Additionally, the property was not built in accordance with the approved 
plans dated 20 September 2016.  A portion of the main dwelling encroaches the 
applicable eastern lateral building line and the covered entrance encroaches the 
applicable street title deed building line.  As a result of the aforementioned, the 
unauthorised encroachment of the scheme and title deed building lines triggers an 
administrative penalty. 
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The determination of an administrative penalty is therefore for both the unauthorised 
land use and unauthorised building work and is calculated as follows: 

 
Unauthorised  

structure / land use 
Encroachment / use 

Measurement 
Covered entrance building work (main dwelling) ±0.97m² 
Eastern lateral building work (main dwelling) ±2.224m² 
5 Flats (existing dwelling house) ±405,32m² 
1 Flat (existing outbuilding)  ±54.67m² 

 
The municipal tariff for the financial year 2023/2024 will be used due to the latest 
submission of outstanding information being submitted in 2023. 

 
Unauthorised encroachment 
Municipal tariff: R19 107,00  
Encroachment: 3.194m2  
Calculation: 3.194m2 x R19 107,00 = R61 027,758 
Contravention penalty: 5% x R61 027,76 = R3 051.388 

 
Unauthorised land use 
Building Value: R2 602 500,00 
Building Size: 504,99m² 
Price/m²: Building Value ÷ Building Size 
 = R5 153,57/m² 
Unauthorised Land Use extent:  459,99m² (excl. single garage) 
Unauthorised Land Use Period: 3 years 
Contravention Value: (459,99m² x R5 153,57/m²) = R2 370 590,67 
Administrative penalty: (10% x R2 370 590,67) = R237 059,07 
 
Note: Due to the fact that the administrative penalty amount is excessive, it was 
considered that the number of years that the unauthorised activity was operating 
should not be factored into the calculation.  The property owner did attempt to 
adhere to this departments request and submitted a land use planning application 
(therefore a 5% is considered to be imposed). However, noting that the property 
owner created 2 additional flat units after the submission of the land use planning 
application, an additional 1% is considered to be imposed. Therefore, it is 
considered that a 6% administrative penalty be imposed for the land use 
contravention, being R142 235,44. 

 
Total contravention penalty  = R3 051,388 + R142 235,44 

= R145 286,83 
 
Note: Due to the fact that the administrative penalty amount is excessive, it was 
considered that the number of years that the unauthorised activity was operating 
should not be factored into the calculation. 

 
Conclusion 

 
In conclusion, the proposed application to revert the subject property from 6 flats to a 
property with main and second dwelling units, a single garage, a double garage with a 
storeroom and workshop is considered desirable from a planning perspective and will 
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not negatively impact the surrounding area and be in line with the applicable 
Overstrand Municipality Land Use Scheme 2020. 

 
The property owner is required to pay an administrative penalty for the unauthorized 
alterations and land use on the property as calculated above. 

 
13. RECOMMENDATION 

 
1. That the objections be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for the 
removal of restrictive title conditions B.2.(a), B.2.(c) & B.2.(d) as contained 
in Title Deed T44974/2016 applicable to Erf 214, Sandbaai, in order to 
accommodate a second dwelling unit on the property to be utilized as a self-
catering unit, as well as to accommodate the street building line encroachment, 
be approved in terms of the provisions of Section 61 of the By-Law; 

3. that the application for departure in terms of Section 16(2)(b) of By-Law for the 
following: 
 
a) relaxation of the eastern lateral building line from 2m to ±1.876m to 

accommodate the main and second dwelling units; 
b) relaxation of the western lateral building line from 2m to ±0.963m to 

accommodate the outbuilding; and 
c) relaxation of the rear building line from 2m to 0.957m to accommodate the 

outbuilding; 
 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
4. that the determination of an administrative penalty in terms of Section 90(4) of 

the By-Law for the unauthorised building work over building lines and 
unauthorised land uses on the subject property, not be exempt from the 
payment of an administrative penalty; 

  
5. that the decisions in paragraphs 2. to 4. above be subject to the following 

conditions: 
   
 (a) that the approval is only for the development as indicated on Plan no. I 

0391/A3/06 dated 28-10/2021, as submitted with the application; 
   
 (b) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage; 

   
 (c) that all the conditions in the Engineering Services Report and Telkom 

(attached as Annexures G and H), be complied with; 
   
 (d) that an administrative penalty of R145 286,83 (being 5% for the 

unauthorised building work and 6% for the unauthorised land use, 
calculated utilising the land value of the property and the Overstrand 
Municipal Budget as determined by the municipality) be payable within 
ninety (90) days of the decision; 
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 (e) that building plans be submitted to the building control department (that 
reflect this approval) within 30 days of the date of the decision; 

   
 (f) that the renovations of the buildings on the subject property be done 

within 6 months of the date of the decision; 
   
 (g) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (h) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   
6. that the applicant and person who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality Amendment By-
Law on Land Use Planning, 2020 with regard to the above conditions of 
approval. 

 
 

14. REASONS FOR RECOMMENDATION 
 

Reasons for approval 
 

❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 

when it comes to land use and building line parameters as opposed to the 
restrictive title deed conditions. 

❖ The proposal will not negatively impact on existing/vested rights of adjoining 
property owners or the character of the area. 

❖ The objection received from the property owner of Erf 164 Sandbaai is not 
substantial or relevant to the intent of the property owner to rectify the 
contraventions and the proposed development or the impact thereof. 

❖ That administrative penalty imposed is due to the two (2) additional flats that 
were constructed after submission of the land use planning application.  

❖ Due to the excessive administrative penalty being imposed, the number of years 
that the unauthorised land use was operational was not factored into the 
calculation.  

❖ The proposal is considered in line with the Municipality’s SDF and is consistent 
with the planning principles in terms of LUPA and SPLUMA. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 44974/2016 
Annexure E: Objection received 
Annexure F: Comment from applicant 
Annexure G: Comment: OpenServe (Telkom) 
Annexure H: Services Report 
Annexure I: Inspection dated 08 August 2024 
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