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4.4 
ERF 775, 13 SHEARWATER CRESCENT, VERMONT, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, 
DEPARTURE, CONSENT USE AND DETERMINATION OF AN ADMINISTRATIVE 
PENALTY: WRAP PROJECT OFFICE ON BEHALF OF K PALIC 
 
775 HVM (4473/2023) 
H Olivier (028) 313 8900 Hermanus Administration 
5 September 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 4 September 2023 from WRAP Project Office 
on behalf of K Palic on Erf 775, Vermont in terms of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16.(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed conditions E.(a), E.(c) and 
E.(d) as contained in Title Deed T38907/2021 of the property to accommodate 
building line departures, a guesthouse and a second dwelling on the property. 

 
The restrictive title deed conditions read as follows: 

 
“E. SUBJECT FURTHER to the following conditions contained in Deed of 

Transfer No. T 2109/1948 in favour of “South Westerns Districts Land and 
Finance Corporation (Proprietary) Limited” (hereafter referred to as the 
“Transferor Company” and its successors in title of the remaining land held 
by Deed of Transfer No. T 7023/1935, viz:- 
(a) “Save with the consent of the Transferor company in writing no building 

or structure or any portion thereof except boundary walls and fences 
shall be erected nearer than 3,15 metres to the street line which forms a 
boundary of the said property, and no such building or structure shall be 
situated within 1,57 metres of the lateral boundary common to any 
adjoining lot, nor save with the consent aforesaid, may the said property 
of any lot of the property sold compromises more than one lot, be 
subdivided. 

 
(c) No canteen, hotel, restaurant, shop, factory, industry or any place of 

business whatsoever shall be opened or conducted on the said property 
except with the consent in writing of the Transferor Company. 

 
(d) Unless the permission of the Transferor Company in writing be obtained 

under condition (c) above the said property shall be used for residential 
purposes only and only one dwelling, together with such outbuildings as 
are ordinarily required for domestic purposes, shall be erected on any 
one lot in particular, subject to any permission granted as aforesaid, no 
structure or the type commonly known as “flats” shall be erected on the 
said property.” 

 
❖ Departure in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to relax the lateral 
building line from 2m to 1,2m to accommodate the existing steps. 
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❖ Consent use in terms of Section 16.(2)(o) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 to accommodate a 
five (5) bedroom guesthouse. 

 
❖ Determination of an Administrative penalty application in terms of Section 

16.(2)(q) of the By-Law for the unauthorized building line encroachments and 
illegal utilization of the dwelling as two dwellings. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 773m² in extent and is developed with a double storey dwelling 
with garage.  The erf is in a residential area and is zoned Residential Zone I. 

 
The property owner is illegally utilizing the dwelling as three dwelling units at this 
stage.  There is also an illegal staircase over the Title Deed building line. 

 
An application has now been submitted to legalize the staircase over the building 
line, to allow for a 5-bedroom guest house in the main dwelling and to also construct 
a new second dwelling on the property. 

 
Application is then also made not to pay an administrative penalty.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 

 
❖ The new owner wants to construct a second dwelling and operate a guest house 

from the main dwelling. 
❖ The dwelling was illegally utilized as two rental units, but the property owner now 

only leases it out as one dwelling. 
❖ The application includes an application for removal of restrictions in the Title 

Deed to allow the second dwelling and guest house, and to allow structures over 
Title Deed Building lines.  

❖ The application therefore also includes a departure in terms of the Land Use 
Scheme to relax building lines to accommodate an existing staircase 1,2m from 
the lateral boundary. It also includes a consent use for the guest house.  Five (5) 
rooms will be utilized for guests, one (1) for the manager and one (1) as a linen 
room. 

❖ The guest house will create jobs for housekeeping and maintenance, create 
cultural enrichment and promote sustainable tourism. 

❖ All services are available and the existing access off Shearwater Crescent will be 
used. 

❖ The guest house will create employment, will create an economic boost and 
support small businesses in the food and other amenities business. 

341



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2024 
 
 

❖ It will be compatible with the surrounding area as the style of the building is in 
harmony with the surrounding area, traffic and parking management in site will 
provide minimum congestion, and the property owner will have an open 
communication system with surrounding residents. 

❖ There will be no impact on the safety, health and wellbeing of the surrounding 
community. 

❖ No heritage impact or environmental impact. 
❖ Will not have a significant impact on traffic, parking and access. 
❖ The guesthouse activities will be inside the existing dwelling, the proposed 

second dwelling will comply with the land use scheme. These measures will 
ensure that views, sunlight and overall character of the area will be unaffected. 

❖ The MSDF (Municipal Spatial Development Framework) promotes developments 
that enhance the visual quality and attraction of the built environments while 
preserving the social and cultural attributes which are valued by inhabitants. 

❖ The area is designated in the MSDF for residential purposes and the proposed 
guesthouse on the property is in harmony with this designation. 

 
REMOVAL OF TITLE DEED RESTRICTION 

 
The application is motivated in terms of Section 39(5) as follows. 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement: 

 
There is no financial value of the rights. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
No person is directly benefitting from the condition as the condition is only restricting 
the property owners.   

 
The personal benefits which will accrue to the person seeking the removal, of 
the restrictive condition, if removed: 

 
The property owner will be gaining from the removal of the restrictive condition as it 
will allow them to utilize their property to its full extent. 

 
The social benefit of the restrictive condition remaining in place 

 
It has no social benefit. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights: 

 
There is no specific beneficiary of the condition, and no person or entity will be 
affected if these are removed. 

 
DETERMINATION OF ADMINISTRATIVE PENALTY 

 
a) Nature, duration, gravity, and extent of the contravention 
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The new owner constructed an outside staircase which encroach the 2m building 
line with 0,8m, with a total area of 0,68m² in extend.  The whole dwelling area 
was rented out as two dwellings, which the property owner has stopped since 
receiving a notice that it was illegal.  It is only leased out as one dwelling now. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
The existing owner created the contraventions.  The property owner is a foreign 
national and was not aware of the regulations.  A professional team was now 
appointed to assist to ensure compliance. 

 
(c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

Due to the small scale of the contraventions no quantity surveyor was involved. 
 

(d) Whether the unlawful conduct was stopped 
 

The stairs have already been built, and the illegal land use stopped.  
 

(e) Whether the person allegedly involved in the contravention has previously 
contravened this By-Law or a previous planning law 

 
No, according to our knowledge. 

 
It is requested that the administrative penalty be waived given that this 
application serves to rectify the violations that have transpired. 

 
PLANNING PRINCIPLES 

 
❖ Spatial Justice 

 
The application will not contribute to past spatial injustices. 

 
❖ Spatial Sustainability and Efficiency 

 
The property will be used to its maximum potential. 

 
❖ Spatial Resilience 

 
The proposal is not in conflict with any spatial planning policies or other OM 
regulations. 

 
❖ Good Administration 

 
The correct consultation process is followed in consultation with the Municipality, 
and relevant government tiers and the general public are enabled to participate.  
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Gazette Yes 14 September 2023 14 February 2024 

Local newspaper Yes 14 September 2023 14 February 2024 

E-mail notices & on-site notice Yes 14 September 2023 14 February 2024 

Internal departments Yes 14 September 2023 14 February 2024 

Ward councillor Yes 14 September 2023 14 February 2024 

Total comments Five (5) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 21/12/2023 No objection. 

Building Control 18/12/2023 No objection. 

Municipal Environmental 
Branch 26/03/2024 No objection. 

Engineering Services 29/01/2024 See Annexure G. 

Telkom 19/12/2023 See Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was duly advertised in the local newspaper and Government 
Gazette.  Notices were e-mailed to all residents in Vermont and the Vermont 
Ratepayers Association.  A notice board was also placed on-site by the applicant’s 
consultant. 

 
Five (5) letters of objection were received from the following individuals: 

 
➢ C & M Broodryk 
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➢ E Truter 
➢ C Nieuwoudt 
➢ D Booth 
➢ M Breytenbach & L Cameron 

 
The applicant was provided with an opportunity to respond to the objections 
received.  The objections and applicant’s response are attached as Annexures E and 
F respectively. 

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
OBJECTION 1 – ILLEGAL OPERATION CONTINUATION 

 
• The Municipality did submit a notice on the property owner since an illegal 

additional kitchen was fitted in the main dwelling and three (3) units are rented 
out on the property, which is still being rented out at this stage. 

 
• The leasing of the three (3) units started in August 2022, does the owner have a 

license to operate a guesthouse?  The three (3) units were still advertised for 
renting out in January 2024.  

 
• Have a problem with the stairs encroaching the building line as guests create 

noise walking upstairs with suitcases.  If stairs up to 1,2m from the boundary is 
approved, a double storey dwelling can be constructed on top of it. 

 
• Will the manager’s area not be used as a unit with a kitchen again? 

 
• The linen room can easily again be utilized as a guest room.  

 
• The owner previously lived in South Africa and cannot use ignorance as an 

excuse, she disregards the laws. 
 

APPLICANT’S RESPONSE 
 

➢ The property owners assured that the operations would be stopped.  This office 
only reported on the intentions as was relayed by the property owner. 

 
➢ The application serves as a method to address any past contraventions that 

occurred. 
 

➢ The kitchen in the manager room will be removed and the manager will have 
access to the kitchens in the guest house. 

 
➢ The objector is making various assumptions about the linen room, the fact is it 

will be utilized as a linen room. 
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TOWN PLANNER’S RESPONSE 
 

More than one objector indicated that the illegal land use is still continuous.  The 
internet was searched, and it was found that on “Lekkeslaap” three (3) units are 
advertised for holiday accommodation.  A site inspection was also done in August 
2024, and there are three (3) kitchens in the building and spaces are blocked off to 
create the three (3) units. 

 
The comments regarding the existing stairs traversing the building line are noted. 
The staircase was not constructed by the existing owner.  It was indicated as existing 
stairs with the approval of building plans in 2021 and 2022 respectively.  The Land 
Use Scheme allows stairs up to a height of 1m above natural ground level over 
building lines.  The stairs are approximately 1.7m (landing) in height over the building 
line and enclosed with a wall on the northern side of the stairs and covered with a 
roof structure.  The stairs are also over the 1,57m Title Deed building line.  

 
The one objector’s concern that the area of the staircase can be changed into a 
double storey is not correct, if the stairs over the building line is approved over the 
2m Land Use Scheme building line, the approval is limited to only the stairs, and any 
further extensions over the building same line will require a new application for 
departure. 

 
The objectors also make assumptions about possible future uses of various rooms in 
the dwelling, this is however assumptions and have no relevance to consider the 
desirability of this application. 

 
OBJECTION 2 – IMPACT ON THE NEIGHBOURHOOD 

 
(a) Residential Character will not be preserved 

 
The large house attached to a second dwelling and with seven (7) additional parking 
bays does not fit in with the character of this area, and such a venture should be 
done on a larger stand. 

 
The second dwelling extension will create the same impact as flats and impact on 
views, privacy and negatively impact the character. 

 
APPLICANT’S RESPONSE 

 
The proposal is not to change the neighbourhood but to utilize existing infrastructure 
while allowing enjoying the tranquil, quiet nature of the neighbourhood. 

 
The assumption that any business will disrupt the residential character overlooks the 
possibility to integrate it with the existing neighbourhood.  The guest house will 
respect the residential character while achieving the owner’s intent. 

 
The owner already bought the stand and wants to apply for the land uses on this 
property. 
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TOWN PLANNER’S RESPONSE 
 

The objectors’ concerns regarding the proposed scale of the new building are noted, 
but it cannot necessarily be debated that a larger building is not in line with the 
character of the area.  The impact concerns relate more to the use of these buildings 
and the impact thereof.  This will be discussed in more detail later in this report. 

 
There are also concerns regarding that the large number of parking bays on the 
property that could impact the character of the area if it is not carefully planned and 
sufficient for the proposed land uses.  This will also be further elaborated on later in 
this report. 

 
The fact is the scale and impact of this application must be very carefully considered, 
and only a development in line with the character of this area must be considered 
positively. 

 
OBJECTION 2 – IMPACT ON THE NEIGHBOURHOOD 

 
(b) Not zoning compliant 

 
• Business in the area will have a negative impact and devalue properties. 
• A guest house could possibly open a restaurant that would hold functions for non-

residents. 
 

APPLICANT’S RESPONSE 
 

➢ The objectors indicated the zoning of the area is strictly residential.  However, the 
application is not for a rezoning, and additional land uses such as guesthouses 
and home occupations are allowed with the consent of the Municipality. 

➢ The owner is not planning to add any additional uses or apply for a liquor license; 
these concerns are not based on facts. 

➢ Conditions for guesthouses stipulate a manager/owner must reside in the main or 
second dwelling and a maximum of 5 rooms/10 persons may be accommodated. 
This will be complied with. 

➢ A guestroom may not be converted into separate units or have prep bowls or 
prepping facilities, which will be complied with. 

➢ The residential character will also be retained, and the owner did not show any 
interest to apply for a liquor license to serve guests.  No home occupation or place 
of entertainment will be operated at the same time, and no more than 3 persons 
will be employed for the establishment.  

➢ Objections relating to signage are noted, but advertising signs will comply with the 
Overstrand Signage By-Law, and therefore is expected not to be out of character.  

 
TOWN PLANNER’S RESPONSE 

 
The objections and applicant’s response thereon are noted. 

 
The applicant is correct in that a guest house forms part of the character of 
residential areas, and no rezoning to business rights is required.  A guest house may 
also not operate a restaurant and may only serve meals to guests staying at the 
guest house. 
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OBJECTION 3 – COMPLAINTS ABOUT NOISE AND NUISANCE 
 

• Guest arrives any time of the day and night and creates noise. 
• Guests on balconies and in the yard create nuisance and noise. 
• Staff come and goes 24/7, which creates nuisance at night and day. 

 
APPLICANT’S RESPONSE 

 
The zoning scheme conditions stipulate activities may not create a source of public 
nuisance and no loud music and other source may take place after 22h00.  Past 
noise disturbances reported are regretted, but future occurrences will be able to be 
reported to the manager.  

 
The application will change the way the property is operated and help limit and 
mitigate any disturbance.  Strict rules will be applied for check-in, and check-out 
times reduced to minimize any disturbances.  Guests will also be limited to 2 persons 
per room. 

 
TOWN PLANNER’S RESPONSE 

 
The comments are noted.  The way the illegal operation of three self-catering units 
was operated created the situation that there was no supervision.  This created the 
situation that nuisance and noise was not managed. 

 
As indicated by the applicant, with the guest house being applied for there will be no 
loud noise allowed after 22h00 and check-in and check-out times will be reduced to 
specific hours.  Although it is the opinion that some guests will in all probability 
arrive/leave outside the specified check-in and check-out times, the manager on-site 
will be able to supervise that noise levels be limited. 

 
OBJECTION 4 – OBJECTIONS RELATING TO REMOVAL OF TITLE DEED CONDITIONS 

 
The Title Deed restrictions are there to protect the quiet character and atmosphere of 
Vermont, and approving the application will create an unwanted precedent and 
impact this quiet area.  Will also have a socially negative impact on neighbours and 
only economically benefit the applicant. 

 
APPLICANT’S RESPONSE 

 
The Title Deeds restrictions prohibit the owner from utilizing the property for its 
intended purpose. 

 
As indicated in the motivation the removal of the relevant restrictions will not directly 
negatively impact the surrounding area.  When these conditions were inserted into 
the Title Deeds residential areas were significantly different than at present time.  A 
guest house is not considered out of ordinarily in present day residential areas.  
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TOWN PLANNER’S RESPONSE 
 

The comments are noted.  Title Deed conditions were inserted due to the fact that no 
land use scheme was approved for Vermont at the time the development was 
approved, and this was the only way to have some form of land use control. It is 
historic, and the applicant’s sentiment that the residential areas have changed 
significantly since then, is supported. 

 
The motivation to remove the Title Deed restrictions must still however be very 
carefully considered, and the application will remove Title Deed restriction to allow a 
guest house, allow a second dwelling and allow a structure over a building line. 

 
The application will carefully be considered in terms of the relevant criteria later in 
this report. 

 
OBJECTION 5 – OBJECTIONS REGARDING PARKING AND TRAFFIC 

 
• More traffic increase noise and decrease the sense of piece. 
• There is not enough parking on-site and a bad layout requiring lots of 

manoeuvring on-site. Guest already park on the pavements. 
• Existing parking is already creating a nuisance. 
• What about extra parking for staff or taxi’s transporting staff? 

 
APPLICANT’S RESPONSE 

 
➢ The proposal is to formalize and establish well demarcated parking bays that will 

allow all guests of the establishment to park on-site. 
➢ A traffic engineer was consulted with the feasibility of the parking.  
➢ The new parking differs from the existing parking and will comply with the 

Overstrand Municipality parking regulations.  
➢ Limitation of check-in and check-out times will also minimise impact, and 

employees can use shuttle services to minimise traffic impact.  
 

TOWN PLANNER’S RESPONSE 
 

The objections and applicant’s response are noted. 
 

The parking layout shows seven (7) parking bays on the property and one (1) parking 
in the garage.  This allows for two (2) parking bays for the main dwelling, one (1) for 
the second dwelling and five (5) parking bays for five guest rooms.  Two parking 
bays are tandem parking, and this would in all probability be utilized by the manager, 
and the property owner will possibly use the garage when visiting the property. 

 
The number of parking is sufficient, but there is concern about the manoeuvrability 
for cars to use the parking in an organized way.  The placement of a parking space 
right at the entrance gate could make it difficult for vehicles to access/egress the 
property.  Major manoeuvring will also have to take place to enter or leave parking 
bays.  This manoeuvring on the site will impact surrounding neighbours, especially at 
night with vehicle lights shining in all different directions as vehicles leave/enter the 
property.  If there is already parking problems with the three (3) illegal units being 
rented, which should not require more than six parking areas (2 per unit), how 8 
vehicles will successfully park on the property is difficult to comprehend. 
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A site inspection was done on the property, and it is difficult to see how vehicles will 
be able to manoeuvre from parking bays 5 and 6 to leave the property in first gear.  
Parking bay 1 is also right at the entrance gate, and it is difficult to comprehend how 
vehicles will be able to manoeuvre past the parking bay when leaving the property. 

 
The property owner also intends to change the one garage into a laundry, which 
increases the challenges with the parking layout. 

 
If the existing parking layout is considered, only four (4) parking bays are considered 
reasonable, and two (2) is tandem parking that can only be used by the manager of 
the facility.  This leaves two (2) parking bays for guests.  The property owner also 
wants to construct a second dwelling, which will also require an additional parking 
bay.  

 
Considering the comments above, the property owner will only have sufficient 
parking for the main dwelling (2), the second dwelling (1) and 2 parking bays for two 
guest rooms.  

 
There is a clear lack of sufficient area on the property to provide for the requirement 
of eight (8) parking bays for the proposed application. The objector’s concerns are 
valid concerns. 

 
OBJECTION 6 – OBJECTION REGARDING USE OF ADDITIONAL SERVICES 

 
Such a large guest house with washing and bathing facilities and 3 washing 
machines will have additional pressure on sewerage and water consumption.  

 
Are existing services sufficient? 

 
APPLICANT’S RESPONSE 

 
Most of the bathrooms are existing, and as such it can be utilized as part of a single 
dwelling and the use will be the same.  

 
The proposal is aligned with the residential nature of the property and 
neighbourhood.  The objectors assume that guests will use more services.  The 
house could be converted back to a dwelling house, and the same services can be 
used by the occupants as the proposed guests.  

 
TOWN PLANNER’S RESPONSE 

 
The comments are noted. The applicant’s comments are supported. 

 
The property owner can build a much larger dwelling with many more bedrooms with 
bathrooms etc., all within its existing rights.  Such a dwelling would require the same 
services.  

 
Sufficient municipal services are available for the proposed application. 

 
OBJECTION 7 –USE OF THE WENDY HOUSE FOR HUMAN HABITATION. 

 
The wendy house is used for occupation and has a kitchen and zink. 
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APPLICANT’S RESPONSE 
 

The owner was informed this was an illegal use.  The wendy house is not indicated 
on the plan as it will be removed.  

 
TOWN PLANNER’S RESPONSE 

 
The applicant indicated that the wendy house will be removed, and therefore this 
concern has been addressed.   

 
OBJECTION 8 –OBJECTIONS REGARDING THE PROPOSED OPERATION OF THE 
FACILITY 

 
Where will the manager live? What facilities will be available for staff? 

 
APPLICANT’S RESPONSE 

 
One side of the garage will be used for staff as a bathroom and to rest in their 
breaks. 

 
There are three existing kitchens in the dwelling, one in the manager’s room will be 
removed, and the manager will utilize the space with a bathroom.  

 
TOWN PLANNER’S RESPONSE 

 
The applicant did address the concerns.  It is also to be noted that the manager will 
reside in the dwelling and will have access to the existing kitchen for food 
preparation. 

 
OBJECTION 9 - OBJECTIONS REGARDING LOSS OF VIEW, PRIVACY AND SUNLIGHT 

 
• Guests using the balcony - even braaiing on the balcony - impact adjacent 

neighbour’s privacy and creates smoke.  Guest creates noise till late night and 
play loud music. 

• Guests hang washing over balustrades, which is unsightly. 
• Lights are left on for the whole night impacting neighbours. 
• Guest presses their hooters at the gate as they have no gate control. 
• It is proposed that privacy screens be installed on the deck to ensure the privacy 

of Erf 776. 
• Proposal is made to move the parking for Bedroom 2, change the inner layout of 

the guest house and change the manager’s room into a guest reception area, 
also install water tanks to save water. 

• The proposed second dwelling and decking will impact the adjacent neighbour’s 
views, sunlight and privacy. 

 
APPLICANT’S RESPONSE 

 
➢ South African law does not recognize an inherent right to the existing view from a 

property.  View is an incidental advantage and not a right. 
➢ The owners would never inadvertently affect any other property owner.  The 

design was to focus on providing guests the possibility to experience the outdoor 
space. 
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➢ The concept of right of light where one property owner benefits from light passing 
over another property and entering spaces and windows, skylights and glass roof 
areas on another property is not specified in any specific South African law.  
Sunlight also changes direction during the day and a property will still receive 
sunlight. 

➢ Guest will be provided with rules and regulations to mitigate the above-mentioned 
concerns. 

➢ Lights are left on for safety. 
➢ The balcony balustrade can be changed to a non-see-through to mitigate 

concerns and improve privacy.  Privacy screens can also be placed on several 
points on the property to limit impact on adjacent neighbours.  The proposals to 
alter the internal workings of the guest house move the reception room and install 
water tanks will be considered by the property owner.  

 
TOWN PLANNER’S RESPONSE 

 
The objections and applicants’ response thereon are noted. 

 
The concerns regarding view and sunlight were sufficiently addressed by the 
applicant.  It must also be noted that the existing dwelling and second dwelling will 
comply with building lines and height restrictions and is within the property owners’ 
rights to develop to such scale. 

 
The fact that 3 units are operated illegally on the property, and 2 of the units have 
decks on first floor level which is used for outdoor entertainment and to braai, do 
have an impact on neighbours’ privacy to the south.  This impact should be less if the 
guests may not make their own food/braai, and the behaviour of guests will be 
controlled by the manager staying on-site. 

 
The proposal to attach screening to the two first floor decks will help to limit the 
impact on privacy of the owners to the south, especially when guest makes use of 
deck (balcony) seating.  This should be considered as a mitigating measure. 

 
OBJECTION 10 – CONCERNS ABOUT NEW PROPOSALS 

 
• The dwelling is large enough for the owner to also live in the dwelling when 

visiting the property; a second dwelling is not necessary and would be leased out 
again. 

• Who will use the separate room created next to the garage with basin and 
toilette? 

• There are no facilities for other staff to utilize at lunch time or ablution facilities, 
only for the manager. 

• There are concerns where people will braai and where the manager will make 
food and store and prepare food. 

• Will a manager be appointed, and will the person live permanently on-site? Will 
he/she have a contact number?  The property owner is overseas and was not 
contactable in the past. 

• There is no control over the guest’s behaviour and numbers. 
 

APPLICANT’S RESPONSE 
 

➢ The property owner has authority to utilise the property as she sees fit. 
➢ Staff of the guesthouse will use this outbuilding. 
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➢ Guests will not be able to prepare their own meals as they will not have access to 
cooking facilities in their rooms.  Meals will be served to guests if they wish so. 

➢ The manager can have a fridge and store food in his/her room, as there is no 
cooking facility.  The manager can however use the existing kitchen facility to 
prepare food. 

➢ The manager will be appointed and stay on-site.  
 

TOWN PLANNER’S RESPONSE 
 

The applicant addressed most of the concerns.  The fact that a manager will reside 
on the property will help to mitigate many of the concerns, and the manager will then 
be available to be contacted if there are any complaints. 

 
Guest will not be able to braai on their own, and only the manager may prepare food 
for residents.  This will help ensure that groups do not braai on various balconies, 
impacting neighbours. 

 
OBJECTION 11 – PROCESSES FOLLOWED FOR ILLEGAL ACTIVITIES 

 
• When a notice of illegal land use was sent out to the owner and is it due to a 

compliant dated 27 January 2023?  No response has been received. 
• What did the owner do to rectify the illegal internal changes, and what did the 

Municipality do to stop the activities. 
• The property owner should have informed herself of relevant laws and 

regulations. 
• It does not appear that the Municipality has capacity to do regular inspection to 

police illegal land uses. 
 

APPLICANT’S RESPONSE 
 

➢ The application is a method to respond to the municipality’s letter received.  A 
copy of the letter must be obtained from the municipality. 

➢ The comments regarding being informed of laws and regulations are noted. 
➢ Have no comments on the comment regarding monitoring of land uses by the 

Municipality.  
 

TOWN PLANNER’S RESPONSE 
 

The Municipality did send out a notice to the property owner on 22 May 2023.  The 
property owners’ professional team then started to prepare a planning application to 
legalize illegal activities, and it was indicated in the planning application submitted in 
September 2023 that illegal activities will be stopped. 

 
During a site inspection by the Town Planner who is preparing the planning report in 
August 2024, it was established that there were still 3 kitchens in the dwelling, and it 
could clearly be identified that three (3) units were operated in the dwelling.  The 
establishment Palm House was also advertised for accommodation (three units) on 
“Lekkeslaap”. 

 
The reason that administrative penalty fees are provided for in the Municipal By-Law 
is to charge penalty fees for illegal land uses, and to charge even higher penalty fees 
if illegal activities were not stopped after notification by the Municipality. 
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OBJECTION 12 – COMPLIANCE WITH FIRE REGULATIONS AND EMERGENCY 
PROTOCOLS 

 
• Does the main building comply with fire regulations? 
• Is there emergency gathering points for guests as the property is used by guests 

at this stage? 
• Who must be contacted for emergencies? 

 
APPLICANT’S RESPONSE 

 
➢ Building plans will be submitted for the building branch to evaluate compliance. 
➢ The new manager and the property owner will be the contact persons.  

 
TOWN PLANNER’S RESPONSE 

 
The concerns are noted.  

 
It is not clear if fire regulations are complied with concerning accommodation 
establishment.  The land use is illegal, but should the property owner want to legalize 
the activities and approval is granted, all fire regulations will have to be complied 
with. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All Municipal Branches and other institutions support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial Sustainability 
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The application will not impact valuable agricultural and sensitive environmental 
land.  Careful consideration should however be given not to impact the strong 
single residential character of the surrounding area. 

 
Efficiency 

 
The property owner wants to utilize the existing dwelling as a guest house to 
create an income stream. 

 
Spatial Resilience 

 
The application is in line with spatial planning policies which promotes tourism 
and tourist accommodation in the greater Hermanus area, a well-known tourist 
destination.  

 
Good Administration 

 
Procedure as determined by the relevant By-Law of the Municipality has been 
followed and a good public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since it remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

No impact. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The Title Deed does contain restrictive conditions, and application is made to 
remove such restrictions to allow building line relaxations, a second dwelling 
and a guest house. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents.   

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement:  

 
There is no financial value of the rights. 
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The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no specific holder of these rights. 

 
The personal benefits which will accrue to the person seeking the removal, of 
the restrictive condition, if removed: 

 
It will only have a personal benefit for the applicant to be able to legalize staircase, 
to construct a second dwelling and operate a guest house. 

 
The social benefit of the restrictive condition remaining in place: 

 
The restrictive conditions for building lines, allowing second dwellings and allowing 
guest houses were inserted in Title Deeds to control development prior to the 
approval of Zoning/Land Use Schemes.  The restrictive conditions applicable are 
now controlled in terms of the Amended Overstrand Land Use Scheme, 2020. 

 
The objectors could debate that the restrictions have social benefit to protect the 
character of the area. However, the area is a major tourist destination and there are 
social benefits to remove these conditions to establish facilities that create job 
opportunities and insure income into the area.  

 
The social benefit of the removal of the restrictive condition 

 
Property owners will be able to create additional accommodation opportunities and 
also create job opportunities with additional income, which will benefit the area 
economically. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights: 

 
Application is made to only remove the restriction that stipulate building lines, that 
no second dwelling be developed and that no business or other use other than 
residential be allowed on the property. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The property is developed with a double storey dwelling with double garage.  The 
property measures 773m² in extent and is zoned Residential Zone 1.  It is situated in 
an area with a strong Single Residential character. 

 
The Municipality investigated a complaint regarding the illegal operation of tourist 
accommodation units on the property.  The property owner then applied for a 
consent use for a 5-bedroom guest house and the legalization of an existing 
staircase over a building line.  The owner also applied for a removal of Title Deed 
restrictions which prohibits a business (guest house) on the property and restrictions 
regarding building lines.  Application is also made to remove a Title Deed restriction 
prohibiting the construction of a second dwelling. 
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The application was duly advertised, and five (5) objections were received from 
surrounding property owners.  The applicant was provided with the opportunity to 
respond to the objections. 

 
As can be seen in this report the property owner is illegally operating a tourist 
accommodation with three self-catering units.  This created tension with neighbours 
who complains about noise, impact on privacy and impact on the character of the 
area. 

 
The points of objection were discussed in detail under Paragraph 7 of this report.  
The objections regarding impact on privacy, the character of the area and parking 
problems will be further discussed. 

 
The area does have a strong single residential character.  The dwelling on Erf 775 is 
however in line with the sizes of surrounding houses being approximately 356m2 in 
size (first floor open decks included) with a coverage of 31% with the existing double 
garage included.  

 
The applicant proposes to remove the wendy house, and then make alterations and 
extensions to the outbuilding to change the outbuilding and create a second dwelling 
with decking on first floor level linking it with the main dwelling.  The new coverage 
will be approximately 37%, and the new building will be double storey and comply 
with the height restriction.  The second dwelling will be 64m2 in size, in line with the 
Land Use Scheme regulations, allowing a second dwelling of 120m2 maximum in 
size.   

 
The existing staircase over the building line is enclosed around the landing and its 
impact on neighbours is not considered significant.  It is still situated 1,2m from the 
property boundary and there is a raised boundary wall on the northern boundary 
limiting impact on the adjacent neighbours. 

 
The major concern with the application is the consent use for the 5-bedroom guest 
house.  The neighbours have major concerns about the way the existing illegal self-
catering units are managed.  This will however be mitigated as a manager will now 
have to live on the premises, and no food preparation will be allowed by guests.  
The guests will only lease a room and not a self-catering unit, and therefore all areas 
outside the rooms will have to be shared by all guests.  This will already help to 
decrease noise levels and better management of guest’s behaviour.   

 
The major concern about the decks (balconies) overlooking the property on the 
southern side is noted.  The decks are not over building lines, and should the 
dwelling be used for normal single residential purposes, the privacy of the property 
owner to the south would also have been impacted.  This application is however for 
additional rights, and therefore the privacy of surrounding property owners must be 
respected within reasonability.  There is already some type of screening on the 
balustrade on the balcony facing south, to prevent someone to see into the 
neighbour’s property.  Screening must be placed at the balustrades for the full height 
of the balustrades, to mitigate impact as guests seated on the balcony will then not 
be able to have a view onto the neighbour to the south’s bedrooms.  

 
The other major concern is the parking arrangements. Five (5) parking bays must be 
provided for guests - 2 for the main dwelling (for the manager) and 1 for the 
proposed second dwelling. 
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The parking layout shows seven (7) parking bays on the property and one (1) parking 
in a single garage.  This allows for 2 parking bays for the main dwelling, 1 for the 
second dwelling and 5 parking bays for five guest rooms.  Two (2) parking bays are 
tandem parking, and this would in all probability be utilized by the manager, and the 
property owner will possibly use the garage when visiting the property. 

 
The number of parking is sufficient, but there is concern about the manoeuvrability 
for cars to use the parking in an organized manner.  The placement of a parking 
space right at the entrance gate (parking 1) will make it very difficult for vehicles to 
access/egress the property.  Major manoeuvring will also have to take place to enter 
or leave the property.  This manoeuvring on the site will impact surrounding 
neighbours, especially at night with vehicle lights shining in all different directions as 
vehicles leave/enter the property.  If there is already parking problems with the three 
(3) illegal units being rented, which should not have required more than 4 parking 
bays and the double garage, how will 8 vehicles successfully park on the property 
and in the one single garage? 

 
A site inspection was done on the property, and it is difficult to see how vehicles will 
be able to manoeuvre from parking bays 5 and 6 to leave the property in first gear.  
Parking bay 1 is also right at the entrance gate, and it is difficult to comprehend how 
vehicles will be able to manoeuvre past the parking bay and leave the property in first 
gear. 

 
The property owner also intends to change the one garage into a laundry, which 
increases the challenges with the parking layout. 

 
If the proposed parking layout is considered, only five (5) parking bays is considered 
reasonable manoeuvrable parking, and this already includes a tandem parking and 
single garage that can only be used by the manager and occupant of the second 
dwelling.  This leaves for two (2) parking bays for guest parking.  With an alteration 
an additional guest parking bay can be created between the existing outbuilding and 
main dwelling patio by moving the screen wall further south.  This would allow for a 
manoeuvrable third guest parking bay.  

 
Considering the above, the property owner will only have sufficient parking for the 
main dwelling (2), the second dwelling (1) and 3 parking bays for three guest rooms.  

 
There is a clear lack of sufficient area on the property to provide for the requirement 
of eight (8) parking bays for the proposed application.  The objector’s concerns are 
supported regarding parking, and the recommendation will reflect this fact. 

 
ADMINISTRATIVE PENALTY 

 
a) Nature, duration, gravity, and extent of the contravention 

 
The portion of the staircase over the 2m Land use scheme building line and 1,57m 
Title Deed building line is 0,68m² in extent.  

 
It is not clear when this staircase was constructed. 
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The property owner was informed in a notice on 22 August 2023 to stop with leasing 
out the illegal tourist’s accommodation self-caring units.  The applicant indicates in 
the report the illegal activity was stopped.  The three units are however advertised as 
rental units on the internet, and a site inspection revealed there is still an illegal 
kitchen in the dwelling, and there are three units in the dwelling, each with its own 
kitchen and bathroom facilities. 

 
The area used in the main dwelling as illegal self-catering tourist units is 356m2 in 
extend. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
It is indicated that the existing owner created the contraventions.  

 
c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

The applicant indicated that due to the scale of the contraventions a report from a 
quantity surveyor was not requested. 

 
d) Whether the unlawful conduct was stopped 

 
The stairs have already been constructed.  The illegal self-catering units are still in 
operation.  

 
e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

The applicant indicated not to their knowledge. 
 

The applicant only addressed the encroachment of the stairs over the building lines in 
the penalty fee application.  It is not clear who constructed the staircase, but 
considering the existing owner never tried to legalize the stairs, a penalty fee will be 
imposed. 

 
Although it is indicated in the motivation report that the illegal self-catering tourist 
accommodation rentals were stopped, it is still advertised and there is still an illegal 
kitchen and clear division into three (3) units in the dwelling.  It is recommended that 
an administrative penalty fee be imposed calculated from the date the Municipality 
sent out the notice of unauthorized land use on the property. 

 
The penalty fee for habitable structures/buildings is determined as follows: 

 
 The fee for structures/building will be used which is R20 253/m² administrative 

penalty fee for the staircase.  
 The property owner illegally constructed the structures, and for such a 5% 

penalty fee will be charged.  
 The calculation is 0,68 x R20253-00 devided by 100 x 5, given the 5% penalty 

fee which equates to R689-00. 
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The penalty fee for illegally using the dwelling for three (3) self-catering units is 
determined as follows:  

 
 The municipal land value of R805 000-00, divided by 773m² (size of the 

property), determines the value of the land per m2, which equates R1041/m2. 
 The size of the dwelling being utilized for the illegal land use is 356m2.  
 The fact that the property owner was sent a notice in May 2023 and is still 

operating the illegal land use, a 10% penalty fee of the cost of the floor area used 
for the illegal activity will be imposed. 

 356(m2) multiplied by R1041-00 is R370 566-00.  
 10% of this value is R37 060-00. 

 
It is recommended that a total penalty fee of R37 749 be imposed. 

 
CONCLUSION 

 
Considering the above, it is the opinion that the application can partially be approved 
by lowering the amount of guest rooms to ensure sufficient on-site parking, and also 
to mitigate privacy by fixing screens to the balustrades on the first-floor decks. 

 
The application is desirable and is supported. 

 
13. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 775, 
Vermont for the removal of restrictive title deed conditions E.(a), E.(c) and E.(d) 
as contained in Title Deed T38907/2021 of the property to accommodate 
building line departures, a guesthouse and a second dwelling on the property, 
be approved, in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 775, 
Vermont for a departure relax the lateral building line from 2m to 1,2m to 
accommodate the existing steps, be approved, in terms of the provisions of 
Section 61 of the By-Law; 

  
4. that the application in terms of Section 16.(2)(0) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 775, 
Vermont for a consent use to accommodate a guest house, be approved, in 
terms of the provisions of Section 61 of the By-Law; 

  
5. that the approvals in Points 2 to 4 above be subject to the following conditions:  
  
 (a) that this approval is not an approval in terms of any other legislation; 
   
 (b) that the approval for the guest house be limited to 3 guest rooms, and 

that a revised Site Development Plan be submitted showing which three 
rooms will be utilized as guest rooms, and also showing a revised parking 
layout removing parking bays 1, 5 and 6 from the parking plan submitted, 
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and creating one additional parking bay between the outbuilding and the 
dwelling, to the satisfaction Divisional Manager: Town and Spatial 
Planning; 

   
 (c) that the balconies facing south, which is accessible to guest house 

customers, be screened by placing non-see-through screens next to the 
balustrades facing south the full height of the balustrades, to the 
satisfaction of the Divisional Manager: Town & Spatial Planning; 

   
 (d) that building plans be submitted to the Building Control Department for 

approval, and that all conditions of the Building Control – and the Fire 
Department be complied with at that stage; 

   
 (e) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with; 
   
 (f) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation; 
   

 (g) that all the conditions in the Services Report (attached as Annexure G), 
be complied with; 

   
 (h) that the conditions imposed by Telkom (attached as Annexure H), be 

complied with, 
   
 (i) that the owner/manager must reside on the property to oversee the guest 

house, 
   
 (j) that no more than three (3) staff members shall be employed in support 

of the establishment at any given time; 
   
 (k) that adequate provision be made to manage the behaviour of patrons 

(both inside and outside the building) and for security and protection of 
surrounding properties, patrons, vehicles, etc.; 

   
 (l) that no activities constituting a source of public nuisance shall be carried 

out; 
   
 (m) that no disturbance from loud music and other sources are allowed after 

22:00; 
   
 (n) that no cooking facilities or prep bowl may be provided in the guest 

rooms; 
   
 (o) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (p) that commercial rates and tariffs, as determined by the annual budget, be 

made applicable, which tariffs are automatically adjusted in terms of the 
annual budget; 
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 (q) that no advertising sign shall be displayed without the written approval of 

the Municipality other than a single, un-illuminated sign or notice affixed 
to the building or boundary wall or fence, and such sign must be in line 
with the Overstrand Signage By-Law at any given time, and 

   
 (r) that a Health Certificate be obtained from the Health Department of the 

Overberg District Municipality and a Fire Prevention Certificate from the 
Municipal Fire Department. 

  
6. that all the illegal building work (additional kitchen and wendy house) on the 

property be removed within 60 days of this decision. 
  
7. that the determination of an administrative penalty in terms of Section 90.(4) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 775, Vermont, for the unauthorized 
structures/buildings over building lines and the illegal land use of self-catering 
units, as stipulated above, be imposed, and that an administrative penalty fee 
of R37 749-00 be payable within sixty (60) days of this decision. 

  
8. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2020 
regarding the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
POINTS 2 to 5 

 
❖ The encroachment of the staircase over the building line is a minor encroachment 

and the fact that the staircase is enclosed on three sides and the fact that there is 
a raised boundary wall next to the staircase; it should have a limited impact on 
the adjacent neighbours. 

❖ The conditions in the Title Deed were inserted as no Land Use Scheme was in 
place when this part of Vermont was originally developed.  The new land use 
scheme stipulates building lines and uses that is compatible with residential uses.  
The land use scheme also allows for second dwellings as a primary right.  The 
Title Deed restrictions therefore prohibits that properties can be developed in line 
with the Land Use Scheme and be developed to its full potential.  The removal of 
such conditions is thus supported. 

❖ The application is supported by all relevant Municipal Departments and State or 
other institutions. 

❖ No Municipal services are affected. 
❖ The objections regarding lack of parking and impact on privacy does have merit.  

With the amendment of the parking layout to provide for 5 parking bays and the 
single garage the parking manoeuvrability would be resolved.  The reduction of 
the number of guest rooms to 3 and the placing of screens on the balconies 
facing south would ensure less of an impact on neighbours’ privacy and less 
impact on the character of the area.  

❖ Guest Houses are part of the fabric of residential areas, and if they operate within 
the parameters as stipulated in the Land Use Scheme, should have a minimal 
impact on the surrounding property owners.  

  

362



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2024 
 
 
 

POINT 6 
 

❖ It is not clear if the existing landowner constructed the staircase, but every 
property owner has the responsibility to ensure all buildings / structures on the 
property are legal.  

❖ The existing landowner fitted a third kitchen in the dwelling, enclosed areas off 
and rents it out on the internet as self-catering units. A notice was sent out to the 
existing landowners, but in terms of the objections and existing advertisements 
on the internet the units are still illegally being rented out. 

❖ The penalty fee imposed is reasonable considering the scale of the illegal 
activities. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site plan and parking layout plan 
Annexure D: Title Deed T38907/2021 
Annexure E: Objections received 
Annexure F: Applicant’s response to objections 
Annexure G: Services Report 
Annexure H: Comment: Telkom 
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