
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2024 
 
 
4.3 
ERF 121, 51 THE CRESCENT, FISHERHAVEN, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITION AND 
CONSENT USE: INTERACTIVE TOWN AND REGIONAL PLANNING ON BEHALF OF R & 
BA HAGGARD 
 
121 HFH (4609/2024) 
H Olivier (028) 313 8900 Hermanus Administration 
7 August 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 14 March 2024 from Interactive Town and 
Regional Planning on behalf of R & BA Haggard on Erf 121, Fisherhaven in terms of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16.(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed condition E.4.(c) as 
contained in Title Deed T28893/2021 of the property to accommodate additions 
to the existing dwelling on the property. 

 
The restrictive title condition read as follows: 

 
“E. SUBJECT FURTHER to the following special conditions newly imposed by 

the Administrator of the Province of the Cape of Good Hope in terms of 
Ordinance No 33 of 1934 when approving the establishment of Fisherhaven 
Township, as contained in Deed of Transfer No. T36503/1982.  

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator, after 
consultation with the Township Board and the Local Authority, it is 
expedient that the restriction in any such condition should at any time be 
suspended or relaxed, he may authorise the necessary suspension or 
relaxation, subject to compliance with such conditions as he may 
impose: 

 
(c) not more than 30% of the area thereof shall be built upon;” 

 
❖ Consent use in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to accommodate a 
proposed dwelling unit on the ground floor. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The erf measures 516m² in extent and is developed with a double storey dwelling 
with double garage.  The erf is located in a business area and is zoned Business 
Zone III.  

 
The Title Deed however shows that the property may only be developed for dwelling 
purposes. The Title Deed also stipulated that a 30% coverage is applicable, but the 
business zoning allows a 75% coverage. Application is made to remove the 
restrictive Title Deed restriction. 

 
The dwelling is historic, but since the owner now proposes to extend the dwelling, 
application is also made for a consent use to allow the dwelling on ground floor level 
in terms of the Business Zone III zoning. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 

 
❖ The new proposed coverage will be 34%; therefore application is made to 

remove the restriction in the Title Deed of 30%. 
❖ There are three (3) erven in The Crescent that is developed with dwellings; five 

(5) for business purposes and six (6) are vacant. 
❖ In terms of the Land Use Scheme the property is zoned Business Zone III: Local 

Business. 
❖ The proposal is compatible with the Overstrand municipal Spatial Development 

framework, 2020, as no change in land use is proposed. 
❖ The proposal is in line with the Overstrand Municipality Growth Management 

Strategy, 2020, as the area is identified for residential development with a density 
of up to 30 units per ha, and an economic opportunity area. 

❖ The existing zoning allows for a 75% coverage, and the proposed coverage will 
only be 34%. 

❖ Building plans approved already show the dwelling on ground and first floors. 
❖ The application is in a sense to legalize the existing dwelling portion on ground 

floor level in terms of the zoning of the property, and to allow further extensions 
on ground floor level.  

❖ The dwelling extension will be on ground- and first floors. 
❖ The application will improve the functionality of the building. 
❖ Coverage will be consistent with the Land Use Scheme. 
❖ No views, privacy or light of neighbours will be affected. 
❖ Consistent with the character of the area. 
❖ Consistent with policy documents. 

 
PLANNING PRINCIPLES 

 
❖ Spatial Justice 

No impact. 
 

❖ Spatial Sustainability 
Application will not impact valuable agricultural land or environmentally sensitive 
areas. 
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❖ Efficiency 
No impact on spatial efficiency. 

 
❖ Spatial Resilience 

Consistent with spatial efficiency. 
 

❖ Good Administration 
The correct consultation process is followed in consultation with the Municipality, 
and relevant government tiers and the public are enabled to participate.  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Gazette Yes 05/04/2024 10/05/2024 

Local newspaper Yes 04/05/2024 10/05/2024 

Notices per e-mail and on-site 
notice  Yes 05/04/2024 10/05/2024 

Ward councillor Yes 05/04/2024 10/05/2024 

Total comments TWO (2) 

Total letters of support ONE (1) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 11/04/2024 No objection. 

Building Control 05/04/2024 No objection. 

Telkom 07/04/2024 See Annexure G. 

Eskom 24/04/2024 See Annexure H. 

Engineering Services 09/04/2024 See Annexure I. 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

The application was duly advertised in the local newspaper and Government 
Gazette. Registered letters were also sent out to all property owners in Fisherhaven.  
A notice board were also placed on-site by the applicant’s consultant. 

 
Two (2) letters of objection were received as well as one (1) letter of support from the 
following individuals: 

 
 D Wadley 
 N Petersen 
 L Wagner 

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures E and F respectively. 

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
OBJECTION 1  

 
Objection against a bottle store being developed and the establishment of a business 
hub and the impact thereof. 

 
APPLICANT’S RESPONSE 

 
The application is to allow a dwelling on ground floor and to have a coverage of more 
than 30%. For a bottle store a specific consent use application is required, and this 
application does not include such an application.  

 
The objection is not applicable to the application. 

 
TOWN PLANNER’S RESPONSE 

 
The applicants’ response is supported. 

 
OBJECTION 2  

 
The restriction should remain in place as additional developments will create a 
business hub depleting the quiet and open spacious environment. 

 
APPLICANT’S RESPONSE 

 
The objector is not aware that the property already has business rights and is in an 
approved business zone in terms of the Zoning Scheme and Overstrand Spatial 
Development Framework. The property owner will also use the property for 
residential purposes. 

 
The objection is considered irrelevant.  
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TOWN PLANNER’S RESPONSE 
 

The applicant’s opinion is supported. 
 

The property is situated in the only business node in Fisherhaven. The property also 
still has a restriction in its Title Deed which indicates that only a dwelling can be 
constructed on the property. Should the property owner ever want to utilize the 
property for business purposes in line with the zoning, such condition will firstly have 
to be removed. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All Municipal Branches and other institutions support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial Sustainability 

 
The application will not impact valuable agricultural and sensitive environmental 
land. 

 
Efficiency 

 
The application will allow the applicant to construct a larger dwelling and utilize 
his property more efficiently. This will also help to work against the phenomena 
of urban sprawl. 

 
Spatial Resilience 

 
The application is in line with spatial planning policies which promotes 
densification.  
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Good Administration 
 

Procedure as determined by the relevant B-Law of the Municipality has been 
followed and a good public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since no land use change is proposed. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

No impact. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The Title Deed does contain restrictive conditions, and application is made to 
remove one such restriction. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents.   

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement:  

 
There is no financial value of the rights. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
It will have no impact. 

 
The personal benefits which accrue to the person seeking the removal of the 
restrictive condition: 

 
It will only have a personal benefit for the applicant who wants to remove the 
restriction to be able to enlarge his dwelling. 
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The social benefit of the restrictive condition remaining in place 
 

The restrictive condition for coverage was inserted in Title Deeds to control 
development prior to the approval of Zoning/Land Use Schemes.  The Land Use 
Scheme now protects the rights of other property owners. 

 
The social benefit of the removal of the restrictive condition 

 
The benefit is that it will allow property owners to develop properties to its full 
potential.  The property is situated in a business area and most surrounding 
properties can develop it to 75% coverage, in terms of the Land Use Scheme.  The 
property however also still has stricter building lines in its Title Deed than 
surrounding Business zoned erven, and it would never be able to develop even a 
dwelling of close to such coverage. The application is to develop a dwelling with 
34% coverage. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights: 

 
Application is made to only remove the restriction regarding coverage. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The erf measures 516m² in extent and is developed with a double storey dwelling 
with double garage.  The erf is in a business area and is zoned Business Zone III.  

 
The Title Deed however shows that the property may only be developed for dwelling 
purposes. The Title Deed also stipulated that a 30% coverage is applicable, but the 
business zoning allows a 75% coverage. Application is made to remove the 
restrictive Title Deed restriction. 

 
The dwelling is historic, but since the owner now proposes to extend the dwelling, 
application is also made for a consent use to allow the dwelling on ground floor level 
in terms of the Business Zone III zoning. The original dwelling was approved in 
2004; at that stage it was considered a right to construct one dwelling on any 
property. The new Land Use Scheme however requires an application. This is also 
the reason why no application for administrative penalty fee is included, since the 
dwelling was approved previously. This part of the application is supported as it will 
have no impact on the character of the area or have no impact on neighbours. 

 
The second part of the application is to remove the Title Deed restriction limiting 
coverage on the property to 30%. The property is situated in a business area and 
most surrounding properties have a 75% coverage. The property however also still 
has stricter building lines (a 4,72m street building line and 1,57m lateral building 
lines) in its Title Deed than surrounding Business zoned erven, and it would never 
be able to develop even a dwelling of close to such coverage. The applicant’s 
intention is to only extend the dwelling to a coverage of 34%. This part of the 
application will have no impact on the character of the area with some dwellings on 
some of the business zoned erven and some others developed with businesses. 

 
The application was circulated to all relevant Municipal and State 
Branches/Departments, and no objections were received. 
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The application was advertised, and two (2) objections were received. The applicant 
addressed the objections and his opinion that the objections are not relevant is 
supported. The objections were discussed in detail under Paragraph 7 in this report.  

 
Considering the above, it is the opinion that the application will not have a negative 
impact on the character of the area and is desirable and is supported. 

 
13. RECOMMENDATION 

 
1. that the objections be noted. 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 121, 
Fisherhaven for the removal of restrictive title deed condition E.4.(c) as 
contained in Title Deed T28893/2021 of the property to accommodate additions 
to the existing dwelling on the property, be approved, in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 121, 
Fisherhaven for a consent use to accommodate a proposed dwelling unit on 
the ground floor level, be approved, in terms of the provisions of Section 61 of 
the By-Law; 

  
4. that the approvals in Points 2 and 3 above be subject to the following 

conditions:  
  
 (a) that this approval is only for the removal of restriction and a consent use 

for a dwelling house on ground floor, and is not an approval in terms of 
any other legislation; 

   
 (b) that the approval is only for the development as indicated on plan number 

LKN 161/2023 – Rev 1 dated 29 November 2023, submitted with the 
application; 

   
 (c) that building plans be submitted to the Building Control Department for 

approval, and that all conditions of the Building Control – and the Fire 
Department be complied with at that stage; 

   
 (d) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (e) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with; 
   
 (f) that the conditions of Eskom (attached as Annexure H) be complied with, 

and 
   
 (g) that all the conditions in the Services Report (attached as Annexure I), be 

complied with. 
  
5. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2020 regarding the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

❖ The application is supported by all relevant Municipal Departments and State or 
other institutions. 

❖ The objections received are not relevant as no application was submitted for a 
bottle store and the property is already situated in an approved business node 
and therefore the application cannot impact the character of Fisherhaven. 

❖ No Municipal services are affected. 
❖ The original dwelling was approved in line with the Title Deed restrictions which 

allow a dwelling on ground floor, and the application for a consent use to allow 
the dwelling extensions on ground floor is only to address the conflict with the 
existing Land Use Scheme regulations for Business Zone 3 erven. 

❖ The coverage allowed for Business Zone 3 erven in this area is 75%, and an 
existing dwelling enlarged to a 34% coverage will not have an impact on the 
character of this area. 

❖ The application will not have a negative impact on neighbours.  
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Building Plan 
Annexure D: Title Deed T28893/2021 
Annexure E: Objections and support letter received 
Annexure F: Applicant’s response to objection 
Annexure G: Comment: Telkom 
Annexure H: Comment: Eskom 
Annexure I: Services Report 

 
SIGNATURES 

 
AUTHOR: 

 
Name:   HENK OLIVIER 

 
SACPLAN Reg No:   B/8128/2004 

 
Signature:   ____________________ 

 
Date:    ____________________ 

 

REGISTERED PLANNER 

Name:   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature:  ___________________ 

Date:   ___________________ 
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