
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2024 
 
 
4.2 
ERF 576, 42 FLYING DUTCHMAN WAY, FISHERHAVEN, OVERSTRAND MUNICIPAL 
AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITION: PLAN 
ACTIVE TOWN & REGIONAL PLANNERS ON BEHALF OF J SMIT 
 
576 HFH (4583/2024) 
H Olivier (028) 313 8900 Hermanus Administration 
12 August 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received 19 February 2024 from Messrs Plan Active Town- 
and Regional Planners on behalf of J Smit on Erf 576, Fisherhaven in terms of 
Section 16(2)(f) of the the Overstrand Municipality Amendment By-Law on Municipal 
Land Use Planning, 2020 for the removal of restrictive title deed condition E.4.(b) 
contained in Title Deed T15942/2023, to accommodate the proposed new 
development consisting of a primary dwelling with a second dwelling unit on the 
property. 

 
The restrictive title conditions read as follows: 

 
“E. SUBJECT FURTHER to the following special conditions in said Deed of Transfer 

Number 17733/1985 newly imposed by the Administrator of the Province of the 
Cape of Good Hope in terms of Ordinance 33 of 1934 when approving of the 
establishment of Fisherhaven Township, namely: 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator, after consultation 
with the Townships Board and the Local Authority, it is expedient that the 
restriction in any such condition should at any time be suspended or 
relaxed, he may authorise the necessary suspension or relaxation, subject 
to compliance with such conditions as he may impose: - 

 
(b) It shall be used only for the purpose of erecting thereon one dwelling, 

together with such outbuildings as are ordinarily required to be used 
therewith;” 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  The Title 
Deed is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property is situated along Flying Dutchman Way in Fisherhaven and 
measures 1487m² in extent.  The property is zoned for Residential Zone 1: Single 
Residential and is currently vacant. 
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The current owner intends to develop a main dwelling and a second dwelling on the 
subject property.  The property is held by Title Deed no. T15942/2023 which contains 
a restrictive condition that prohibits a second dwelling being developed on the 
property.  

 
The owner had thus appointed a professional town planner in order to apply for the 
removal of the restrictive Title Deed condition in order to accommodate the second 
dwelling.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
❖ The subject property is currently vacant and not being utilized.  
❖ The proposed development will comply with the relevant Scheme Regulations 

applicable to both the main dwelling and second dwelling. 
❖ The property is situated in predominantly single residential area and the land use 

will remain unchanged.  
❖ The restrictive title deed condition is more restrictive than the development rules 

of the Zoning Scheme Regulations which allows for a second dwelling unit as a 
primary land use right on the property.  

❖ The proposed second dwelling unit will not exceed any development parameters 
applicable to second dwelling units.  

❖ The proposal will not have any negative impact on the surrounding property 
values or the character of the area.  

❖ The proposed development will result in the optimal use of subject property.  
❖ The proposed development will increase the market value of the subject property.  
❖ Access and egress will be gained from Flying Dutchman Way. 
❖ The property is situated in an area where services already exist and will have a 

minimal impact on the existing services.  
❖ There is no heritage or environmental aspects that will negatively impact the 

application. 
❖ The proposal is compatible with the character of the area. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
❖ The proposal is consistent with the spatial planning strategies for the area. 

 
Evaluation in terms of Section 39.(5)(a) - (f) of the By-Law is as follows: 

 
(a) No person or entity will be affected financially by the removal of these restrictive 

title deed conditions. 
(b) No person is personally benefitting from these conditions as these conditions are 

only restricting the applicant. 
(c) The applicant will be gaining from the removal of the restrictive condition as it will 

allow her to utilize her property to its full extent. 
(d) These restrictive conditions do not have a social benefit. 
(e) There is no specific beneficiary of this condition. No person or entity will be 

affected if it is removed. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 14 March 2024 19 April 2024 

Gazette Yes 15 March 2024 19 April 2024 

E-mail notices & site notice Yes 14 March 2024 19 April 2024 

Internal departments Yes 14 March 2024 19 April 2024 

Ward councillor Yes 14 March 2024 19 April 2024 

Total comments TWO (2)  

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department 26/03/2024 No objection.   

Fire Services 19/03/2024 No objection. 

Local Heritage 26/03/2024 No objection. 

Engineering Services 26/03/2024 Annexure E. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was duly advertised in the local newspaper and Government 
Gazette. Registered letters were also sent out to all owners of Fisherhaven and the 
Fisherhaven Ratepayers Association.  A notice board was also placed on-site by the 
applicant’s consultant. 

 
Two (2) letters of objection were received from the following individuals: 

 
➢ N Petersen 
➢ CH Blerk  

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures F and G respectively. 
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The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
 OBJECTION 1: (CH Blerk) 

 
The objector mentions that she is not directly affected by the application but is 
concerned with the effect of removal of title deed restrictions in general will have on 
Fisherhaven which resulted in the relocation of the wild horses as the area is getting 
busier.  

 
APPLICANT’S RESPONSE 

 
The Overstrand Municipality Scheme Regulations makes provision for a second 
dwelling as a primary use right on a Single Residential property and thus having a 
Title Deed condition removed that limits the property to one dwelling is that the Title 
Deed condition is more stringent than the applicable Zoning Scheme Regulations.   

 
Fisherhaven, a well-established residential community with public roads, could have 
prioritized the relocation of wild horses for their safety.  However, property owners in 
Fisherhaven recognize the presence of wild horses and have adjusted accordingly.  

 
TOWN PLANNER’S RESPONSE 

 
The proposed development will not alter the character of the area and will be in line 
with the development parameters as set out in the Overstrand Zoning Scheme.  The 
application is consistent with the SDF and OMGMS and the removal will not have a 
negative effect on adjacent or surrounding property owners and result in the 
maximum utilisation of space on the property.  The presence of the wild horses in 
Fisherhaven is not relevant to this application as the right of a property owner to 
erect a second dwelling has no impact on the reason why the wild horses were 
relocated.   

 
 OBJECTION 2: (CH Blerk) 

 
The owners of large plots subdivide their plots to build two dwellings and the suburb 
is losing its tranquillity. The streets are becoming busier, and it affects pedestrians, 
cyclists, and small animals.  

 
APPLICANT’S RESPONSE 

 
The current application concerns the addition of a second dwelling on the property, 
rather than a subdivision.  In the past, Fisherhaven, had numerous underdeveloped 
plots of land, but this landscape is evolving as more dwellings are constructed. 
Consequently, the addition of a second dwelling on Erf 576 Fisherhaven will not 
disrupt the tranquillity of the area.  The trend of increasing development suggests 
that the addition of one more dwelling is in line with the ongoing transformation of 
Fisherhaven’s housing landscape.  Therefore, the proposed second dwelling is 
unlikely to have u substantial impact on the overall peaceful ambiance of the 
neighbourhood.  
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TOWN PLANNER’S RESPONSE 
 

The applicant’s response to the objection is agreed with as the application is not for 
the subdivision of the property but rather to exercise his right according to the Land 
Use Scheme to develop a second dwelling, and as mentioned in the response to the 
first objection the addition of a second dwelling will not jeopardize the character of 
the area nor disrupt the tranquillity of the neighbourhood.  

 
 OBJECTION 3: (CH Blerk) 

 
What criteria is used to determine whether permission should be grant for a removal 
of a restrictive Title Deed condition? 

 
APPLICANT’S RESPONSE 

 
The criteria to be used by the Overstrand Municipality, and which is discussed 
in the motivation for the subject application, includes the following:  

 
• The financial or other value of the rights in terms of the restrictive conditions 

enjoyed by a person or entity, irrespective of whether these rights are personal or 
vests in the person as the owner of a dominant tenement.  

• The personal benefit which accrues to the holder of rights in terms of the 
restrictive conditions. 

• The personal benefit which will accrue to the persons seeking the removal of the 
restrictive conditions if it is removed. 

• The social benefit of the removal, suspension or amendment of the restrictive 
conditions remaining in place. 

• The social benefit of the removal, suspension, or amendment of the restrictive 
conditions. 

• Whether the removal, suspension or amendment of the restrictive conditions will 
completely remove all rights enjoyed by the beneficiary or only some of the rights.  

 
TOWN PLANNER’S RESPONSE 

 
The applicant thoroughly addresses the objection by providing the criteria and the 
response is agreed with.  

 
 OBJECTION 4: (N Petersen) 

 
Title Deed restrictions must stay in place as additional developments will create a 
business hub setting. 

 
APPLICANT’S RESPONSE 

 
The removal of the restrictive Title Deed condition pertains to a single residential erf 
measuring 1487m2.  The proposed second dwelling will serve purely residential 
purposes.  According to the indicated layout on the Site Plan, the second dwelling 
will be situated behind the primary dwelling.  Consequently, the placement of the 
second dwelling will not alter the street scape of the area.  Therefore, the assertion 
that this would result in the creation of a business hub is unfounded. 
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TOWN PLANNER’S RESPONSE 
 

The land use of the subject property will remain residential and thus will not result in 
Fisherhaven becoming a business hub setting.  It will allow the property owner to 
exercise their primary property right according to the Land Use Scheme.  The 
objection is not relevant and the response from the applicant is agreed with.  

 
 OBJECTION 5: (N Petersen) 

 
The removal of Title Deed restrictions will cause a precedent.  

 
APPLICANT’S RESPONSE 

 
Removing the restriction of one dwelling per property aligns with the development 
rules set by the Overstrand Municipality.  This change is supported by the 
Overstrand Growth Management Strategy (2010) and will not set a new precedent 
since similar applications have been approved before.  It reflects a commitment to 
flexible and sustainable urban planning practices, allowing for property development 
while adhering to municipal guidelines.  

 
TOWN PLANNER’S RESPONSE 

 
The applicant’s response to the objection is agreed with.  The area is earmarked for 
residential development and the addition of a second dwelling is within the permitted 
densification for the area.  

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to paragraph 7 above.  

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The proposed development will not further perpetuate historic spatial 
imbalances as it is situated on an erf as per the establishment of Fisherhaven 
Township.  Similar applications have been supported previously; thus, the 
approval will not be spatially biased. 
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Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The 
redeveloped property will be compatible with the character of the area and do 
not negatively impact upon rights of adjoining property owners. 

 
Efficiency 
The proposed development intends to make optimal use of space on the 
property, thereby optimising existing resources, infrastructure and sustainable 
development and continues the existing development typology. 

 
Spatial Resilience 
The development of the property will be in synchrony with the relevant spatial 
planning policies that adhere to the principle of spatial sustainability in terms of 
the Spatial Development Framework and the Overstrand Municipal Growth 
Management Strategy. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since the land use remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

All services exist in the area.  The proposal will not have a significant impact on 
existing services. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The Title Deed does contain a restrictive condition, and application is made to 
remove such condition. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
N/A 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement:  
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No person or entity will be affected financially by the removal of the restrictive title 
deed condition. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no personal benefit for the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, of 
the restrictive condition, if removed: 

 
The removal of the condition will benefit the property owner as she would be able to 
construct a second dwelling that she could use as a granny flat or rent it out.  

 
The social benefit of the restrictive condition remaining in place: 

 
There is no social benefit for the conditions to remain in place. 

 
The social benefit of the removal of the restrictive condition 

 
The applicant will be gaining from the removal of the restrictive condition as it will 
allow her to utilize her property to its full potential and it is in line with the primary 
uses of it’s zoning in terms of the Land Use Scheme.  

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights: 

 
Only the restrictive condition limiting the development to one dwelling will be 
removed.  The other restrictive conditions will remain in place. 

 
Given the above the opinion is further held that the proposal is sufficiently evaluated 
in terms of Section 39.(5) of LUPA, 2014 (Act 3 of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The subject property, Erf 576, is located in Fisherhaven and is currently vacant and 
measures 1487m2 in extent.  The property owner now intends to develop a primary 
and second dwelling on the property.  However, the Title Deed of the subject 
property contains a restrictive condition which prohibits the construction of more 
than one dwelling on the property.  Thus, this application is for the removal of the 
restrictive Title Deed condition in order to accommodate the proposed second 
dwelling.  

 
At this stage, the Overstrand Municipality Land Use Scheme allows for second 
dwellings on properties as a primary land use right; therefore the restrictive 
condition in the Title Deed prohibits the landowner to act on such rights.  

 
In terms of the SDF, 2020 the area is identified for residential purposes.  In terms of 
the Overstrand Municipality Growth Management Strategy, 2010 (GMS) the area is 
earmarked for densification up to 10 units/ha.  These policy/guideline documents 
promote densification to make the maximum use of infrastructure and facilities.  This 
application complies with such aims. 
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It is therefore foreseen that the development of a second dwelling will not have a 
negative impact on the character of the surrounding area or surrounding property 
owners. 

 
The proposal as per the application is to construct the second dwelling before the 
primary dwelling is constructed with the second dwelling being utilized as a primary 
dwelling during the construction of the primary dwelling.  The second dwelling will 
however be within the permissible development parameters as per the Zoning 
Scheme of the Overstrand Municipality.  Also note that all the proposed buildings 
will still comply with the Title Deed and land Use Scheme building lines, as well as 
the permitted coverage as per the Land Use Scheme and Title Deed.   

 
Two (2) objections were received against the application from surrounding property 
owners during the public participation process.  These objections, as outlined in 
paragraph 7 of this report, does not provide compelling reasons as to why the 
subject application should not be viewed as desirable from a town planning 
perspective.  The concerns expressed are general concerns.  

 
The application was circulated to all relevant Municipal Branches, Telkom as well as 
the Fisherhaven Ratepayers’ Association, and they did not object to the application.  

 
Permission has been granted for similar applications as the removal will not result 
on any negative impact on the residents of Fisherhaven and will allow property 
owners to utilize their properties to its fullest potential while remaining complaint with 
the development parameter as set out in the Overstrand Municipality Land Use 
Scheme.  

 
Considering the above, the application is in line with the character of this area and 
will have no negative impact on surrounding property owners.  The application is 
desirable and is supported. 

 
13. RECOMMENDATION 

 
1. that the objections be noted 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 on Erf 576, Fisherhaven for 
the removal of restrictive title deed condition E.4(b) as contained in Title Deed 
T15942/2023, to accommodate a proposed second dwelling, be approved in 
terms of the provisions of Section 61 of the By-Law, subject to the following 
conditions 

  
 (a) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage 

   
 (b) that all the conditions in the Services Report (attached as Annexure E), 

be complied with; 
   
 (c) that all other development parameters as prescribed in the relevant Land 

Use Scheme, be complied with, and 
   
 (d) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
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3. that the applicant and objectors be notified of their right of appeal in terms of 
Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The Overstrand Land Use Scheme Regulations have sufficient control measures 

when it comes to land use, coverage and building line controls. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners or the character of the area. 
❖ The objections received do not prove the application to be undesirable. 
❖ Similar applications to allow second dwellings have previously been approved in 

Fisherhaven 
❖ The proposal is considered in line with the Municipality’s SDF. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Plan 
Annexure D: Comments/objections received 
Annexure E: Applicant’s reply to comments/objections 
Annexure F: Title Deed T15942/2023 
Annexure G: Services Report 
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