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4.3 
ERF 5392, C/O DE GOEDE AND CHURCH STREET, WESTCLIFF, HERMANUS: 
APPLICATION FOR CONSENT USE AND DEPARTURE: MAMPHELE DEVELOPMENT 
PLANNERS ON BEHALF OF GOEIE HOOP BEHUISINGSMAATSKAPPY T/A HUIS LETTIE 
THERON 
 
5392 HWC (3185/2019) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
16 October 2026 

 
1. EXECUTIVE SUMMARY 

 
An application, in terms of the Overstrand Municipality By-Law on Municipal Land 
Use Planning, 2015 (By-Law) has been received from Mamphele Development 
Planners on behalf of Goeie Hoop Behuisingsmaatskappy t/a Huis Lettie Theron, 
applicable to Erf 5392, Hermanus (Westcliff) for the following: 

 
❖ Amendment of restrictive title deed conditions in terms of Section 16(2)(f) of 

the By-Law of condition 4(1) contained in Title Deed T15886/1971 to 

accommodate the existing rooftop base station (cell phone base station); 

 

❖ Consent use in terms of Section 16(2)(o) of the By-Law to accommodate the 

existing rooftop base station (cell phone base station), and 

 
❖ Departure in terms of Section 16(2)(b) of the By-Law to relax the height 

restriction of 10,5m to 18m to accommodate the existing rooftop base station 

(cell phone base station). 

 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
proposed Site Development Plan is attached as Annexure C.  The title deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The application property is located on De Goede Street, Hermanus.  The property is 
developed with an old age home (Huis Lettie Theron) and measures 1,7346ha.  The 
property is zoned Community Zone 1: Community Facilities. 

 
The surrounding area has a mixed character with properties west of the application 
property developed with high density residential (retirement / old age home), the 
Mediclinic and Provincial Hospital and the Hermanus Day Hospital and single 
residential to the east and south. 

 
The existing building contains a MTN rooftop cell phone base station in accordance 
with a departure approval dated 31 July 2009 and approved building plans (plan 
number 18592, dated 23 September 2009).  The departure approval was valid for a 
period of five years.  The building also accommodates Vodacom and Cell C rooftop 
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telecommunications cell phone base stations in accordance with departure approvals 
dated 4 May 2011 and 17 September 2014.  The aforesaid planning approvals had 
lapsed. 

 
The applicant submitted the application to retain the existing MTN cell phone base 
station on the property under the 2015 By-Law.  The application only relates to the 
existing MTN rooftop base station and face mounted antennae against the water 
tower on the roof of the building. 

 
The existing building encroaches the 10,5m height restriction applicable in terms of 
the Overstrand Land Use Scheme and application was also made to relax the height 
restriction to 18m to accommodate the MTN cell phone base station. 

 
The title deed of the application property in terms of Clause 4(1) of title deed 
T15886/1971 contain the following condition in favour of Overstrand Municipality, 
namely: 

 
“Subject to the following conditions imposed by the Municipality of Hermanus for its benefit, namely 

 

The transferee or its successors in title shall utilise the land hereby transferred for the erection of a 

building to be used exclusively for Home for the Aged purposes.  Should the erection of such building/s 

not be commenced within a period of five years after transfer of within such further period as the 

Council with the consent of the Administrator may allow, or should the land at any time cease to be 

used for Home for the Aged purposes by the transferor or its successors in title, the transferee or its 

successors in title shall pay an amount equal to the difference between the purchase price of R2,00 and 

the market value of he land at the date of sale, namely R9,000.00 i.e. an amount of R8,998.00 

whereafter the land with the approval of the Council and the Administrator may be used for such 

purposes as agreed to by the Council and the Administrator; or alternatively, the land shall revert to the 

Council without payment of compensation of any nature whatsoever and the transferee or its 

successors in title shall be bound to do all things necessary and to sign all documents for the purpose of 

effecting re-transfer to the Council  the cost of transfer to be borne by the transferee or its successors in 

title.” 

 
The application for consent use and departure also entails an application for 
amendment of the restrictive title condition to allow the use of the property for a 
Home for the Aged as well as to accommodate the existing MTN equipment on the 
property.  No new telecommunications equipment will be installed.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation (refer to Annexure B) is summarised as follows: 

 

• The existing building encroaches the 10,5m heigh restriction applicable in terms 
of the zoning. 

• Existing water tank on the rooftop is 18m above NGL and the ideal location for 
the telecommunication apparatus being (face mounted) with the top end 17,6m 
above natural ground level and therefore has no negative visual impact. 

• Access to the tower is restricted and only accessed by authorised personal. 

• Access control rules out access to the equipment as well as vandalizing. 

• Existing power supply of the property is used. 
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• Cellphone communication is more accessible to the broader community due to 
wide variety of packages and pricing options to become an essential business 
and safety tool. 

• Data usage is also becoming faster and more accessible requiring network 
improvements to prevent limited on unstable internet connections / dropped 
calls etc to increase capacity in coverage resulting from increased demand. 

• Rooftop mast exists on site for several years and provides coverage to 
residents in the area and therefore do not want to decommission the installation 
as it will ensure good coverage to MTN users. 

• Need for installation arise from lapsing of former departure approval as no 
extension of time was applied for. 

• Business and residents in the area already benefit from the MTN installation 
allowing daily activities going on uninterrupted. 

• There is no health and safety issued / objections since site construction or 
impact on existing services. 

• Installation adheres to the health and safety requirements and in accordance 
with the stance of the Department of Health it is not necessary from a public 
health point of view to set restrictions such as height, distance from mast or 
duration to exposure. 

• Site selection give consideration to topography, to ensure each base station 
function optimally.  The site was chosen at the time due to high demand for 
network coverage in the area, its accessibility to contractors, willing landlord 
and reach of the site in relation to nearby properties. 

• Visual impact is acceptable due to visual absorption of the height above eye 
level. 

• The mast and equipment blend well with the colour coding in the area. 

• Mast is connected to existing electricity supply and no upgrades are required. 

• The rooftop base station is a subservient land use to that of the home for the 
aged. 

• The installation is approved in terms of the Building Regulations and no 
additions are proposed. 

 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 
 

(a) Financial or other value of the rights in terms of the restrictive condition enjoyed 
by a person or entity, irrespective of whether these rights are personal or vest in 
the person as the owner of a dominant tenament 

 
Removal will not result in financial loss or diminished property value.  The 
telecommunications are in existence for more than 10 years without any formal 
complaint from the municipality or public. The facilities do not affect the 
beneficial use of the property as a home for the aged.   

 
(b) Personal benefits which accrue to the holder of rights in terms of the restrictive 

condition 
 

Removal of the restriction is not believed to limit the property rights enjoyed by 
the dominant tenement, namely Overstrand Municipality.  Any planned 
developments on the property will be still subject to municipal approval in terms 
of municipal policies and By-laws.  Should redevelopment in future occur the 
property owner will only be required to give notice pertaining to decommission 
the infostructure, either on a temporary or permanent basis when it is about to  
take place. 

170



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 October 2026 

 
 

(c) Personal benefits which will accrue to the person seeking the removal of the 
restrictive condition 

 
The service provider, MTN will benefit and land owner, the Goeie Hoop 
Behuisingsmaatskappy.   

 
(d) The social benefit of the restrictive condition remaining in place in its existing 

form 
 

There is a need for the telecommunications apparatus to remain operational.  
The current restrictive condition will have a negative impact on the provision of 
the infrastructure to the local community of Hermanus and surroundings.  The 
suspension of the restrictive condition should be linked to the duration of 
consent use to be granted.   

 
(e) The social benefit of the removal or amendment of the restrictive conditions 

 
The current rooftop communications infrastructure plays an important 
connectivity role linking  / complimenting other telecommunication infrastructure 
in the surrounding area, such as Rooiels to the west of the property.  Therefore, 
there is a positive social benefit for removal or suspension of the restrictive 
conditions as it provides in addition a local security network to local households, 
boosting the attraction of tourists into the area. , access to health, schooling and 
disaster management (i.e. in case of veldfires)  

 
(f) Will the removal, suspension or amendment of the restrictive conditions 

completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
Removal, amendment, or suspension of the restrictive condition will be subject 
to the beneficiary’s own land administrative controls with the applicant enjoying 
limited rights in relation to rooftop telecommunication services.  The suspension 
will be linked to the duration of the municipal consent; thus, the municipality will 
still exercise administrative control.   

 

PLANNING PRINCIPLES 
 

(a) Spatial justice 
 

Approval will ensure greater access to communication services to local 
communities, access to continued learning etc.  Local community will benefit 
whilst mast will also benefit business (including small businesses) in the area, 
i.e. being a vital business opportunity for the wider community which has no 
access within its primary radius of influence. 

 
(b) Spatial sustainability 

 
The mast had already been constructed with only continued maintenance being 
required.  Mast is located on a rooftop in the urban area and will not impact 
agricultural or biodiversity rich or CBAs.  The installation is a vital social 
infrastructure in the area serving the surrounding community (i.e. residents and 
businesses) and serves to facilitate viable communities. 
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(c) Efficiency 
 

The installation optimises the use of existing resources and infrastructure and 
had been in existence for more than 10 years.  It is considered that 
decommissioning of the installation will have a negative or retrogressive impact 
for the community as opportunities for sites is limited due to the mountainous 
terrain in the Overstrand Area. 

 
(d) Spatial Resilience 

 
The proposal is an existing rooftop telecommunications installation being 
situated on a building and will not have an impact upon spatial sustainability.  
The proposal makes more effective use of existing developed land which is a 
sustainable practice.  Decommissioning will cause local residents and business 
to suffer intolerable harm.  The status quo will remain as the proposal relates to 
an existing installation. 

 
(e) Good Administration 

 
The proposal will be subject to public participation allowing interested and 
affected parties to comment within the permissible timeframes. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 26 February 2021 01 April 2021 

Gazette Yes 26 February 2021 01 April 2021 

Notices (possibly affected 
property owners) 

Yes 24 February 2021 01 April 2021 

Notices (persons 
mentioned in title deed) 

Yes 24 February 2021 01 April 2021 

Internal Departments Yes 24 February 2021 01 April 2021 

Ward councillor Yes 24 February 2021 01 April 2021 

Total comments One late objection 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment, or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 

172



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 October 2026 

 
 

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Department 25/02/2021 
No objection.  The building 
plan application must comply 
with all applicable law. 

Local Heritage 03/03/2021 No objection. 

District Health 05/03/2021 Recommended. 

Fire Services 11/03/2021 
No objection.  Advise 
providing a 9kg dry chemical 
powder fire extinguisher. 

Environmental Management 26/03/2021 No objection. 

OpenServe (Telkom) 12/03/2021 Attached as Annexure G. 

Department of Transport and 
Public Works 

14/05/2021 No objection. 

Property Management 02/08/2022 Attached as Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The public participation included notices sent to interested and affected parties, a site 
notice and advertisement in the media. 

 
A late objection was received from RGL & R Kraus, owners of The Gables Guest 
House situated at Erf 408, 19 De Goede Street, opposite the application property. 

 
The objection letter is attached as per Annexure E. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicant states the objection being submitted after the closing date of objections 
is not a legal objection and not legally binding on the applicant to respond.  The 
objection should therefore be dismissed. 

 
The applicant’s response is attached as Annexure F. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

The objector’s property was registered in their name during 2015.  Thus, the objector 
bought the property knowing the existence and extent of the telecommunications 
installation that already existed at the time of purchase. 
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The closing date for submission of objections was 1 April 2021.  The objector on the 
morning of 2 April 2021 (at 12:03am) send an email to request an extension of the 
commenting period allowing them to respond by the end of the easter weekend.  A 
late objection was submitted on 6 April 2026.  The Administrator acknowledged 
receipt of the objectors’ late objection and emails referred to above on 7 April 2026 
stating that the objection is considered invalid having had regard to the provisions of 
Section 52 of the By-Law. 

 
Section 52(2) of the By-Law states: 

 
“Any objection, comment or representation received as a result of a public notice 
process must be in writing and addressed to the person mentioned in the notice 
within the time period stated in the notice and in the manner set out in this section. 

 
Section 52(5) of the Bylaw states: 

 
“That the municipality may refuse to accept an objection, comment or representation 
received after the closing date.” 

 
The By-Law does not provide for an extension of the commenting period.  The 
request for an extension was submitted after the cut of date for objections.  The 
objection is therefore not valid cannot be considered.  Also, the notices and 
advertisement in the media clearly indicated the due date for submission of 
comments as well as the email address of the official to whom the objections should 
be directed. 

 
The closing date for submission of written comment was dated 1 April 2021, allowing 
interested and affected parties 36 days to submit written comment.  The comment 
period is considered more than adequate as the minimum period of 30 days in terms 
of PAJA had been complied with. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application: 

 
Spatial justice 

 
The proposal relates to a consent use application to accommodate the existing 
MTN cell phone base station on the property.  The proposal ensures greater 
access to communication services to local communities, access to continued 
learning etc. as well as small business in the area a principal which is 
considered spatially just for the wider community which has no access within its 
primary radius of influence. 
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Spatial sustainability 
 

The mast had already been constructed with only continued maintenance being 
required.  Mast is located on a rooftop in the urban area and will not impact 
agricultural or biodiversity rich or CBAs.  The installation is a vital social 
infrastructure in the area serving the surrounding community (i.e. residents and 
businesses) and serves to facilitate viable communities. 

 
Efficiency 

 
The installation optimises the use of existing resources and infrastructure and 
had been in existence for more than 15 years.  It is considered that 
decommissioning of the installation will have a negative or retrogressive impact 
for the community as opportunities for sites is limited due to the mountainous 
terrain in the Overstrand area. 

 
Spatial Resilience 

 
The proposal is an existing rooftop telecommunications installation being 
situated on a building and will not have an impact upon spatial sustainability.  
The proposal makes more effective use of existing developed land which is a 
sustainable practice.  Decommissioning will cause local residents and business 
to suffer intolerable harm.  The status quo will remain as the proposal relates to 
an existing installation. 

 
Good administration 

 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed development is consistent with the SDF and OMGMS in that it is 
situated on a rooftop in an existing developed area which has a mixed low and 
high density residential / community service provision character. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on municipal engineering services 

 
The existing services are available and will not be impacted by the proposal. 
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10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The proposed development does not trigger the provisions of NEMA or Section 
38 of the National Heritage Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The proposal aligns with the Overstrand Land Use Scheme that permits cell 
phone base stations as a consent use via an application process.   

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

In terms of the By-law the application for removal is motivated as follows: 
 

Financial or other value of the rights in terms of the restrictive condition enjoyed 
by a person or entity, irrespective of whether these rights are personal or vest in 
the person as the owner of a dominant tenement 

 
Removal will not result in financial loss or diminished property value.  The cell 
phone base station exists in accordance with approved building plans for more 
than 15 years without any formal complaint from the municipality or public. The 
facilities do not affect the beneficial use of the property as a home for the aged 
and is considered subservient thereto.   

 
Personal benefits which accrue to the holder of rights in terms of the restrictive 
condition 

 
Removal of the restriction is not believed to limit the property rights enjoyed by 
the dominant tenement, namely Overstrand Municipality.  Any planned 
developments on the property will be still subject to municipal approval in terms 
of municipal policies and By-laws.  Should redevelopment in future occur the 
property owner will only be required to give notice pertaining to decommission 
the infostructure, either on a temporary or permanent basis when it is about to 
take place.     

 
Personal benefits which will accrue to the person seeking the removal of the 
restrictive condition 

 
The service provider, MTN and land owner, the Goeie Hoop 
Behuisingsmaatskappy will benefit.   

 
The social benefit of the restrictive condition remaining in place in its existing 
form 

 
There is a need for the telecommunications apparatus to remain operational.  
The current restrictive condition will have a negative impact on the provision of 
the infrastructure to the local community of Hermanus and surroundings.   The 
suspension of the restrictive condition should be linked to the duration of 
consent use to be granted.   
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The social benefit of the removal or amendment of the restrictive conditions 
 

The current rooftop communications infrastructure plays an important 
connectivity role linking  / complimenting other telecommunication infrastructure 
in the surrounding area, such as Rooiels to the west of the property.  Therefore, 
there is a positive social benefit for removal or suspension of the restrictive 
conditions as it provides in addition a local security network to local households, 
boosting the attraction of tourists into the area. , access to health, schooling and 
disaster management (i.e. in case of veldfires)  

 
Will the removal, suspension or amendment of the restrictive conditions 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
Removal, amendment, or suspension of the restrictive condition will be subject 
to the beneficiary’s own land administrative controls with the applicant enjoying 
limited rights in relation to rooftop telecommunication services.  The suspension 
will be linked to the duration of the municipal consent; thus, the municipality will 
still exercise administrative control.   

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
Proposed Consent use and Departure 

 
The current application relates to the MTN equipment on the property.  The cell 
phone base station is a rooftop installation with antennae being face mounted 
against a rooftop water tower.  The proposal does not entail installation of additional / 
new equipment on the building. 

 
The MTN equipment was installed in accordance with approved building plans.  The 
retention of the equipment will ensure that continued telecommunications services 
are available in the surrounding area which comprises a mixed low density 
residential, high density residential, community facilities (private and public hospitals) 
and associated medically related and business uses in the area as well as in case of 
emergency.  Mobile phones and faster data usage are also becoming more 
affordable / accessible and is required to prevent unstable connections / dropped 
calls etc. 

 
The proposal was submitted prior to the promulgation of the 2020 By-Law thus an 
administrative penalty application is not applicable.  Furthermore, the installation has 
been approved in terms of the National Building Regulations.  Being an existing 
rooftop installation with antennae mounted against a rooftop water tower the 
proposal will not impact the area character.  Being a rooftop installation situated 
against the backdrop of an existing water tower it serves to lessen the visual impact 
of the apparatus and ensure that optimal network coverage is achieved due to the 
height of the installation.  The existing building protrudes higher than the existing 
telecommunication equipment, thus the departure of the height restriction to 18m is 
not considered to affect the visual amenity of the locality or vested right of adjoining 
properties and had been in existence for years without known complaints. 

 
The development meets the health and safety requirements as endorsed by the 
South African Department of Health in line with the international ICNIRP standards.  
Thus, the proposal cannot he refused based on alleged health and safety concerns. 
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The use is subservient to the primary use of the property as a home for the aged, 
which is not affected by the proposal.  Access to the telecommunications equipment 
is restricted to authorised persons only. 

 
The objector’s bought Erf 408, Hermanus during 2015 with the telecommunication 
apparatus on the application property already existing and did not deter them at that 
stage.  Having said that the objection was received late and cannot be considered. 

 
The title deed of the application property in terms of Clause 4(1) of title deed 
T15886/1971 contain the following condition in favour of Overstrand Municipality, 
namely: 

 
“Subject to the following conditions imposed by the Municipality of Hermanus for its benefit, namely: 

 
4(1) The transferee or its successors in title shall utilise the land hereby transferred for the erection of a 
building to be used exclusively for Home for the Aged purposes.  Should the erection of such building/s 
not be commenced within a period of five years after transfer of within such further period as the 
Council with the consent of the Administrator may allow, or should the land at any time cease to be 
used for Home for the Aged purposes by the transferor or its successors in title, the transferee or its 
successors in title shall pay an amount equal to the difference between the purchase price of R2,00 and 
the market value of the land at the date of sale, namely R9,000.00 i.e. an amount of R8,998.00 
whereafter the land with the approval of the Council and the Administrator may be used for such 
purposes as agreed to by the Council and the Administrator; or alternatively, the land shall revert to the 
Council without payment of compensation of any nature whatsoever and the transferee or its 
successors in title shall be bound to do all things necessary and to sign all documents for the purpose of 
effecting re-transfer to the Council  the cost of transfer to be borne by the transferee or its successors in 
title.” 

 
Following circulation of the application, Property Management responded that the 
above condition originates from the deed of sale between the municipality and the 
property owner.  The comment is as follows: 

 
“Hierdie geval is presies soos die aansoek wat die AGS verlede jaar ingedien het.  
Ongelukkig kan daar nie net toestemming gegee word vir die wysiging van die titel 
voorwaarde nie.  Aangesien dit ‘n voorwaarde is wat deur die Raad opgelê is kan 
slegs die volle raad die wysiging goedkeur.” 

 
Following a further discussion with the Divisional Manager Property Management the 
following comment was received: 

 
“With reference to the below email, as well as our telephone conversation.  The 
relevant title deed restriction was imposed by Council with the sale of the property.  
This means that only Council can approve the amendment/removal thereof.  As it 
was imposed as a condition of sale, and as the Removal of Restrictions Act was 
repealed, the application to amend/remove does not need to be addressed in 
accordance with SPLUMA.  The applicant must submit a separate application to my 
offices for consideration by Council.  Please make your recommendation then 
subject to the mentioned Property Management process.  
 
I am not opposed to the amendment of the condition, depending on the proposed 
new wording, but cannot support the removal of the condition.” 
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The condition of title was imposed by Council when the former municipal property 
was alienated for purpose of a home for the aged below market value, hence the title 
deed restriction limiting the use exclusively to a home for the aged.  Having had 
regard to the comment from Property Administration the Municpal Planning Tribunal 
cannot make a decision pertaining to the amendment of the restrictive condition as it 
was imposed by Council.  The amendment of the title deed condition will have to be 
considered by Council following receipt of an application.   

 
Having had regard to the aforesaid it is recommended that the validity period for the 
consent and departure approval be limited to a period of two years to enable the 
applicant to submit the required application to Council. This application needs to be 
brought by the property owner since the owner will benefit trough additional income 
via the retention of the telecommunication infrastructure from MTN, Vodacom and 
Cell C.   

 
Having had regard to the evaluation above the application is considered desirable 
subject to Council making a final decision pertaining to the amendment of the 
restrictive title deed condition to permit the use of the property for home for the 
added and rooftop telecommunications infrastructure.   

 
The MTN equipment was constructed in accordance with approved building plans, 
thus development rights vested.  Given the circumstances pertaining to the MTN 
equipment as motived above, the application is considered desirable. 

 
12. RECOMMENDATION 

 
1. that the late objection be noted; 
  
2. that the application for consent use in terms of Section 16(2)(o) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-
Law), to accommodate the existing rooftop base station (cell phone base 
station), be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-Law to 

relax the height restriction of 10,5m to 18m to accommodate the existing MTN 
rooftop base station (cell phone base station), be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
4. that the approvals in paragraphs 2. and 3. above be subject to the following 

conditions: 
  
 (a) that the telecommunication base station be limited to the MTN equipment 

as indicated on the Site Development Plan as submitted with the 
application; 

   
 (b) that the municipality be notified prior to any future upgrades of the 

existing MTN equipment on the priority are carried out; 
   
 (c) that should the cell phone base station becomes defunct, the structures 

be removed from the premises; 
   
 (d)  that the conditions from OpenServe (Telkom) be complied with; 
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 (e) that the telecommunications equipment at all times complies with the 
ICNIRP Guidelines as endorsed by the SA Department of Health; 

   
 (f) that all other development parameters as prescribed in the relevant 

Zoning Scheme, and 
   
 (g) The consent use approval is only valid for a period of two (2) years from 

the decision date, following which the roof top base station needs to be 
removed from the property;  

   
 (h) that the property owner within a period of 3 months from the final date of 

the decision submit an application to the Property Management 
Department of the municipality to retain the existing telecommunications 
equipment on the property.   

   
 (i) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
 

5. that the applicant be notified of their right of appeal in terms of Section 78 of 
the Overstrand Municipality Amendment By-Law on Land Use Planning, 2020 
regarding the above decisions. 

 
13. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ All relevant municipal and government departments support the application. 
❖ The MTN equipment exists in terms of approved building plans and no upgrades 

are proposed. 
❖ Retention will ensure that existing telecommunication facilities be retained to the 

benefit of the surrounding community. 
❖ The property permits co-location of service provider that serves to reduce visual 

impact. 
❖ Application will not adversely affect vested rights of adjoining property owners. 
❖ Consistent with the planning principles in terms of LUPA and SPLUMA. 
❖ Application is consistent with in and internal legal opinion received.   

 
14. RECOMMENDATION TO COUNCIL 

 
that the application in terms of Section 16(2)(f) of the By-law for the Amendment of  
Restrictive Title Condition 4(1) contained in Title Deed T15886/1971 to accommodate 
the existing telecommunications apparatus on the roof of the building, be recommended 
for approval to Council following submission of an application to the Property 
Management Department.   
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D:  Title Deed T15886/1971 
Annexure E: Late objection 
Annexure F: Response from applicant 
Annexure G: Comment: Telkom 
Annexure H: Comment: Property Management 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   SW VAN DER MERWE 

 
SACPLAN Reg No:   A/1850/2014 

 
Signature:  ___________________ 

 
Date:   ___________________ 

181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219


