
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 2 NOVEMBER 2023 
 
 
4.3 
ERF 108, 6 PRIESTLEYA ROAD, ROOI ELS, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF A RESTRICTIVE TITLE DEED CONDITION, DEPARTURE 
& A DETERMINATION OF AN ADMINISTRATIVE PENALTY: FVS TOWN AND REGIONAL 
PLANNERS ON BEHALF OF J & l ORD 
 
108 KRE (4210/2022) 
H van der Stoep (028) 313 8900 Hermanus Administration 
7 September 2023 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 29 July 2022 from FVS Town and Regional 
Planners on behalf of J & I Ord for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16(2)(f) of the 

Overstrand Municipal By-Law on Municipal Planning, 2020 for the removal of 
restrictive title deed condition E.(4)(e) as contained in Title Deed No. T28335/2021 
of the property to accommodate the proposed outdoor living area and braai on the 
first floor as well as a proposed bathroom on the ground floor.  

 
The restrictive title deed condition reads as follows: 
“E. SUBJECT FURTHER to the following conditions contained in Deed of Transfer 

No. T21905/1967 imposed by the Administrator of the Province of the Cape of 
Good Hope, when approving of the General Plan of the said Rooi Els Township 
under the provisions of Ordinance 33 of 1934, reading as follows: 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where, in the opinion of the administrator after consultation 
with the Township Board and the local authority, it is expedient that the 
restriction in any such conditions should at any time be suspended or 
relaxed, he may authorize the necessary suspension or relaxation subject 
to compliance with such conditions as he may impose: 

 
(e) No buildings or structure except the boundary walls and fences shall 

be erected nearer than 4,72 metres to the street line which forms a 
boundary of this erf, nor within 3,15 metres of the lateral boundary 
common to any adjoining erf provided that with the consent of the local 
authority an outbuilding not exceeding 3,05 metres in height measured 
from the floor to the wall plate and no portion of which will be used for 
human habitation may be erected within the above prescribed rear 
space, and provided further that a garage may be erected up to such 
street line if the opinion of the local authority of the erf is such to make 
that necessary.” 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipal By-Law on 

Municipal Planning, 2020 in order to: 
 

➢ Relax the northern lateral building line from 2m to 1.57m to accommodate the 
new 1.6m high wall and new outdoor bathroom on the ground floor. 

➢ Relax the eastern street building line from 4m to 2.472m to accommodate the 
new ensuite on the ground floor as well as the new braai and new outdoor living 
area on the first floor. 
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❖ Determination of an Administrative Penalty in terms of Section 16(2)(q) of the 
Overstrand Municipal By-Law on Municipal Planning, 2020 for the unauthorized 
building line encroachments as stipulated above. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The property measures 943m² in extent and located in Rooi Els Township.  The 
property is zoned Residential Zone 1: Single Residential and is surrounded by 
residential erven.  

 
THE HISTORY OF BUILDING WORK WITH REGARD TO THE EXISTING DWELLING ON THE 
PROPERTY IS AS FOLLOWS: 

 
The first building plan on was submitted in 1969 and approved in 1970. There is no 
building plan on record at the Municipality of the approved building plan dated 27 
February 1970, however all subsequent building plans make reference to the addition, 
extension or alteration of the approved dwelling.  

 
1971 
Extension of dwelling approved. 
Building lines on approved building plan: 
Lateral building line on plan 5’00” (Cape Feet) e.g., 1,57m. 

 
1980 
Extension of the dwelling. 
Building lines on approved building plan: 
Street building line: 5m 
Lateral building line: 1,7m 

 
1984 
Dwelling indicates that stoep area over street building line and application for a garage: 
Building lines on plan: 
Street building line: 4.5m 
Lateral building line: 1,5m 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation can be summarized as follows: 

 
CONTEXTUAL INFORMATION: 

 
Development Proposal 
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The application for the relaxation of the street building line from 4m to 2,472 to allow for 
additions and alterations to the existing dwelling, which is as follows: 

 
o Demolish the external balcony with a roof and external staircase. 
o Demolish of an existing staff quarter and roof. 
o Demolish the existing Wendy house. 
o Construction of a new garage. 
o Internal changes as per Site Development Plan. 

 
Access 

 
Access will be obtained from Priestleya Road. 

 
Services 

 
No additional services will be required. 

 
Environmental 

 
Not applicable. 

 
MOTIVATION: 

 
Background 

 
The owners bought the property in 2021 and with the proposed changes; it was found 
that the dwelling was not built according to plan.  In a discussion with the applicant the 
following was agreed upon, that certain sections be demolished without compromising 
the integrity of the building and to lodge an application to rectify the existing situation. 

 
Need and Desirability 

 
• The proposal is not deemed to have a negative impact on the abutting owners. 
• The proposal is in line with any residential neighbourhood. 
• It should be noted that the dwelling was approved in the current position and can be 

proven by previously approved building plans dated to 1969. 
• The building line relaxations are not a result of construction work being undertaken 

by the current owner. 
• The proposal will add value to the existing dwelling. 
• The proposal will have no negative impact in the character of the surrounding area. 
• It is not deemed to have a negative cumulative impact on the surrounding area. 
• The application is in an already developed residential area and will thus not impact 

negatively on the environment. 
 

REMOVAL OF RESTRICTIVE CONDITIONS IS MOTIVATED AS FOLLOWS: 
 

The aforementioned restrictive conditions do not allow any structure or building on the 
property over the building lines, except with the approval of the Administrator and needs 
to be removed. 
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The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal or 
vests in the personas of the owner of a dominant tenement. 

 
The subject restrictive conditions do not have any significant value to a person and 
entity, nor is it deemed that the removal of this condition will alter the character of the 
surrounding area as the proposal will remain residential in nature. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
The building was constructed by previous owners and was done without approval from 
the Council.  The application is to rectify and obtain approval for the contravention made 
by the previous owners. 

 
The personal benefits which will accrue to the person seeking the removal of the 
restrictive conditions, if removed. 

 
The property will possibly enjoy the benefit of an increase in property value which will 
then be in line with retail prices of properties in the surrounding area. 

 
The social benefit of the restrictive condition remaining in place. 

 
There is no social benefit to be enjoyed should the restrictive condition remain in place.  
The restrictive condition serves no purpose in terms of the health, safety and wellbeing 
of the surrounding community.  In essence, the removal of the restrictive condition only 
limits the property owner in terms of development of an existing dwelling house. 

 
The social benefit of the removal of the restrictive condition. 

 
The social restrictive condition holds no social benefit besides from the property owner 
being able to obtain approved plans for an existing dwelling house. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights. 

 
The application entails the removal of a restrictive condition and will not attempt to alter 
the additional conditions as pertained in the subject Title Deed and not conditions will be 
removed. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: 

 
In terms of the By-law the applicant must provide the following in terms of Section 90(3) 
of the By-Law, namely: 

 
(a) nature, duration, gravity and extent of the contravention 

 
The illegal building work was done by the previous owners. 

182



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 2 NOVEMBER 2023 
 
 
 

(b) the conduct of the person (allegedly) involved in the contravention 
 

In realising the transgressions, the current owner took immediate action to rectify 
the situation. 

 
(c) whether the unlawful conduct was stopped 

 
The new owners immediately stopped all construction. 

 
(d) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

A report at this stage is not warranted, due to the application for a waiver of the 
administrative penalty. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this by-law or a previous planning law 
 

To our knowledge, the current owners have not been in contravention of this By-
Law. 

 
CONSISTENCY WITH SPLUMA AND LUPA PRINCIPLES: 

 
Spatial Justice 

 
The proposed application will not contribute to the perpetuation of past apartheid spatial 
development imbalances. 

 
Spatial Sustainability 

 
The proposed development will continue to protect any environmentally sensitive areas 
and cultural landscapes as it is in an already developed residential area. 

 
Spatial Efficiency 

 
Development will optimally harness the potential that sustainably exists on the subject 
property as it utilises the existing footprint and will not require additional service 
capacity. 

 
Spatial Resilience 

 
The development is well aligned with the spatial documents. 

 
Good Administration 

 
The application will follow due procedure as determined by the Overstrand Municipality. 
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POLICY DOCUMENTS: 
 

Overstrand Municipality Spatial Development Framework, 2020 
 

The proposal is not in contravention of the SDF as it is located within the urban edge of 
the Township, Rooi Els. 

 
Overstrand Municipal Growth Management Strategy, 2010 

 
The proposal does not entail densification and is thus not in contradiction with the 
Strategy. 

 
Overstrand Municipality Amended By-Law on Municipal Land Use Planning, 2020 

 
The proposal is not seen as a deviation from the General Criteria in evaluating land use 
applications. The proposal remains residential of nature. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 10 March 2023 14 April 2023 

Government Gazette Yes 10 March 2023 14 April 2023 

Registered notices Yes 10 March 2023 14 April 2023 

Internal departments Yes 10 March 2023 14 April 2023 

Ward Councillor Yes 10 March 2023 14 April 2023 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Control 10/03/2023 No objection. All buildings to comply with 
NBR and all other applicable law. 

Fire Department 16/03/2023 

No objection subject to compliance with 
provisions of SANS 10400-A: 2016, 
SANS 10400-T: 2020 and the By-Law 
relating to fire safety. 

Engineering Services 03/05/2023 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S RESPONSE 
THEREON 

 
The application was duly advertised in the local newspaper and Government Gazette. 
Registered letters were also sent out to all owners of Rooi Els and the Rooi Els 
Ratepayers Association.  A notice board were also placed on-site by the applicant’s 
consultant. 

 
One (1) letter of objection was received from the Rooiels Ratepayers Association, and 
the applicant was provided with an opportunity to respond to the objections.  See 
Annexures E and F respectively. 

 
The objections, the applicant’s reply and the Municipal Town Planners response thereon 
can be summarized as follows:  

 
The objections are depicted in a summarized version under headings of similar 
nature. 

 
 OBJECTION 

 
1. Achievement of secondary objective 

 
APPLICANT’S RESPONSE 

 
The application is to legalise an existing structure built approximately 40 years ago and 
do not seek permission to erect a new structure across the street boundary. 

 
TOWN PLANNER’S RESPONSE 

 
Noted, however that objector did not clarify the secondary objective and is duly noted. 

 
2. New outdoor bathroom and shower 

 
The applicant does not provide any explanation why these cannot be fitted in on the 
existing available space. 
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APPLICANT’S RESPONSE 
 

The application serves to regularise an already approved structure which was incorrectly 
placed.  The new outside shower is a minor departure that will have no impact 
whatsoever on the surrounding properties. 

 
TOWN PLANNER’S RESPONSE 

 
In terms of the building plan submitted with the application, a lateral building line of 
1,57m is indicated, however in terms of the Title Deed it should be 3,15m. The removal 
of this condition is to allow a 1,6m screen wall on the 1,57m (5 cape feet) as depicted on 
the building plan dated 1971. It should also be noted that it is not the shower, but the 
screen wall and outdoor bath that is applicable. 

 
 OBJECTION 

 
3. Demolishing of structures 

 
The applicant indicating demolishing substantial parts of the building without explain why 
the new additions cannot subsequently be built within the allowable building lines. 

 
APPLICANT’S RESPONSE 

 
The objector is incorrect to indicate substantial demolishment.  The demolition pertains 
to a single room attached to the building at the rear of the property. 

 
TOWN PLANNER’S RESPONSE 

 
The demolishing of structures relates to an illegal wendy house at the northwestern 
corner, which is not on a building plan.  The corner of the roof on the northern boundary, 
adjacent to erf 107 is to be demolished to be in line with building plans 1980 and 1984.  
The demolishing of the balcony and roof, approved in 1980 is for architectural reasons 
and will not compromise the integrity of the building.  The demolishing of the existing 
stair and landing, approved in 1980, relates to the aforementioned and also will not 
compromise the integrity of the building. The demolishment of the braai/ staff quarters on 
the 1,57m as approved in 1971 is the prerogative of the owner. 

 
The only request is the proposed screen wall and outdoor bath on the 1,57m building 
line. 

 
 OBJECTION  

 
4. Administrative penalty 

 
They furthermore seem to attempt to legalize existing infringements which they also wish 
to have remitted. 

 
APPLICANT’S RESPONSE 

 
None 
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TOWN PLANNER’S RESPONSE 
 

This aspect will be dealt with under Point 12 under the heading Determination of 
Administrative Penalty. 

 
 OBJECTION 

 
5. The application for removal of the lateral building line restriction is for an 

outdoor bathroom which could be fitted in within the building lines without 
having to apply for a removal of a title deed restriction. 

 
APPLICANT’S RESPONSE 

 
The outdoor shower is minor, and the application is to legalize what was built by the 
previous owner.  (More than 40 years ago.) 

 
TOWN PLANNER’S RESPONSE 

 
The outdoor shower is located within a braai room approved in 1971.  The proposed 
screen wall of 1,6m and the actual bath transgresses the lateral title deed building line 
of 3,15m to 1,57m.  However, the braai room is being demolished, which was approved 
in 1971 and the screen wall and bath will have less impact than the approved braai 
room on 1, 7m.  

 
 OBJECTION  

 
6. Spatial character of Rooi Els 

 
Compliance with the street building line is essential for maintaining the spatial character 
of Rooiels. 

 
APPLICANT’S RESPONSE 

 
The status quo will remain in place and the alterations to an existing structure, which 
was built 40 years ago and clearly does not have an impact on the spatial character of 
Rooiels. 

 
TOWN PLANNER’S RESPONSE 

 
The building has first been erected in 1969 and subsequent changes have taken place 
over the years.  Until this application, nobody, not a resident and or the Ratepayers 
have lodged a complaint on the locality of the building.  Secondly, Rooi Els does not 
have a built character or spatial character unique to the town, just by visual inspection; 
dwellings are all shapes, sizes and colours.  Various buildings have been built either 
over the street building line and or the lateral or rear building lines. In Prestley Street 
there is approximately five (5) erven who have structures transgressing the street 
building line, and the present application will thus have no impact on the built character 
of the street. 

 
In this case the effect of the present dwelling over the street building line is not 
detrimental to the character of Prestley Street, since the road reserve is 15m and the 
dwelling has been in existence for over 40 years and what can be establish is that in 
terms of Google 1984, the house was already positioned as per the application and is 
part of the spatial character for the area. 
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 OBJECTION  
 

7. Demolishing of structures 
 

It would appear as of the transgressing sections of the building can be demolished, as 
part of the proposal of the application, to fit in within the most restrictive building lines of 
the title deed or the Overstrand Municipality Zoning Scheme. 

 
APPLICANT’S RESPONSE 

 
The demolition pertains to a single room attached to the rear of the property which 
crosses a setback line. 

 
TOWN PLANNER’S RESPONSE 

 
This aspect was dealt with under objections 3 and 5. 

 
 OBJECTION  

 
8. Removal of Restrictive conditions 

 
It appears that the removal of restrictive conditions is not necessary. 

 
APPLICANT’S RESPONSE 

 
This is factually not correct, if the application is not granted, part of the double storey 
building needs to be demolished, a substantial re-design of the existing structure and 
material building works. 

 
TOWN PLANNER’S RESPONSE 

 
The Removal of Restrictive condition is necessary to address the title deed restriction 
on a lateral building line for the screen wall and the bath.  The transgression over the 
street building line is the original dwelling as approved in 1969 and subsequent 
extensions up until 1980 indicates that the dwelling complies with the street building line 
of 5m.  However, it is clear on the 1984 approved building plan that the original house 
was not built in the correct location.  This plan clearly indicated that the dwelling 
transgresses the street building line of 4,5m. 

 
It is clear that the original building is not located as per approved building plan.  Over a 
span of 40 years the positioning of the building has never been an issue. 

 
It should be noted that a relaxation of the building lines is only applicable in cases where 
the title deed clearly stipulates “with consent of the administrator” and this case it 
stipulates “in the opinion of the Administrator”.  The other reason is the fact that 
although the 1984 plan indicates that the building is over the street building line, there is 
no indication on the extent of the transgression.  Therefore, a removal of the restrictive 
conditions was required. 
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 OBJECTION  
 

9. Precedent 
 

In a precious appeal decision, a precedent was set that “Restrictive conditions on a title 
deed are placed for a specific reason and the removal of these conditions should not be 
considered lightly”.’ 

 
APPLICANT’S RESPONSE 

 
The application is to legalize an existing building and no new building work is proposed 
over the building lines. 

 
TOWN PLANNER’S RESPONSE 

 
The objector is correct in indicating that the removal of restrictive conditions should not 
be taken lightly, however in this case the building has been erected in 1969 and during 
the years has seen changes.  Thus, a building that has been erected over 40 years ago 
with no objections over the years on any aspect of the structure, there is substantial 
reason to accommodate the dwelling as proposed. 

 
The aspect of precedent, there is no application that can be held ransom on the 
proposed notion that a precedent has been created.  Each application must be 
evaluated on merit and each case will differ as was indicated in the comments from the 
Rate Payers applicable on erf 317, clearly addressing the question of precedent in as 
far as that each application be dealt with on merit. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

Internal and External Departments 
 

The application was supported by all internal municipal departments. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT CONSIDERATIONS 
GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this application.  
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The objectives relating to: 
 

Spatial Justice 
 

N/A 
 

Spatial Sustainability 
 

The structures have been erected more than 40 years ago, thus any impact on 
environmental aspects is null and void. 

 
Efficiency 

 
Municipal services will not be required. 

 
Spatial Resilience 

 
The structures have approved building plans and are compliant with the National 
Building Regulations.  The changes are within the existing footprint and will 
contribute to the sustainability of the erf. 

 
Good Administration 

 
Administrative procedure was followed as prescribed by the Municipality. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF 2020. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

Existing services will be used. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application of restrictive conditions and departure can be accommodated in 
terms of the Overstrand Land Use Scheme. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 

 
The other value is the rectification of an existing situation to the benefit of the owner. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
The holder of the rights does not accrue any personal benefits. 

 
The personal benefits which will accrue to the person seeking the removal of the 
restrictive conditions, if removed. 

 
The applicant will be able to legalize the existing structures on the property.  

 
The social benefit of the restrictive condition remaining in place. 

 
The benefit should the conditions remain in place is that the status quo remains. 

 
The social benefit of the removal of the restrictive condition. 

 
The social benefit is that should all the conditions be removed; the built structure will be 
more architectural pleasing. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights. 

 
The removal of the conditions will not remove any rights enjoyed by the beneficiaries. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The objections have been addressed extensively under Paragraph 7; however, a few 
aspects need to be addressed in more detail. 

 
Rooi Els Township Establishment Conditions applicable to Erf 108 as approved 
in 1948 reads as follows:  

 
“Street building line of 15 feet, rear building line of 10 feet and lateral building line of 5 
feet.” 

 
In the Western Cape these dimensions are converted from Cape Feet to metres 
and thus will be as follows: 

 
▪ Street building line:  4,72m 
▪ Rear building line:   3,15m 
▪ Lateral Building line:  1,57 
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The Title Deed of Erf 108 has depicted the building lines as follows:  
 

▪ Street building line:  4,72m 
▪ Lateral building line:  3,15m 
▪ No rear building line. 

 
From the abovementioned it is clear that certain errors have occurred: The Title Deed 
makes no mention of a rear building line, but incorrectly allocated the rear building line 
of 10 feet dimension to the lateral building line. 

 
In terms of the building plan over the years, the following occurred: 

 
▪ 1971: 5 feet (1,57m) were used for the lateral building line. 
▪ 1980: 5m street building line and 1,7m lateral building line 
▪ 1984:  4,5m street building line and 1,5m lateral building line. 

 
Firstly, the erf was subject to various set of building lines, none of which was correctly 
interpreted as per the Township Establishment Conditions.  

 
Secondly, the dwelling depicted on the 1984 approved building plan, shows the 
dwelling over the 4,5m street building line. 

 
Thirdly, the application is to legalise an existing structure over the street building line 
with no extension of the current footprint. 

 
The applicant is renovating the existing dwelling located on the 2,472m street building 
line and it would be unreasonable to expect the current owner to demolish a double 
storey building in existence since the 1970’s, which has no impact on the area.  The 
application for an outdoor bath and screen wall of 1,6m will have no impact on the 
neighbour or surrounding area.  The latter is lower than the allowable 2,1m boundary 
wall. 

 
Instead, the alterations will clean up the additions over years to ensure a more 
aesthetically pleasing building. 

 
Noteworthy is that Google Earth, 1984 does indicate the buildings as per the 1984 
approved building plan and it is clear no added footprint is applicable.  The image also 
provides proof of a transgression due to incorrect placement of the building, which 
could have happened in 1969 already.  The actual structure (main dwelling) was built 
according to plan and it’s the positioning thereof that needs to be rectified.  It will be 
unreasonable to expect the owner to demolish the double storey based on the 
character of the town, since this position of the house has been part of this character 
for more than 40 years. 

 
Noteworthy is that the application was circulated to all erf owners, and none had an 
objection against the application. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: 

 
In terms of the By-law the applicant must provide the following in terms of 
Section 90(3) of the By-Law, namely: 
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(a) nature, duration, gravity and extent of the contravention 
 

The illegal building work was done by the previous owners.  It is correct, the 
building has been built in 1969 and throughout the years, the building lines have 
varied.  Thus, the building has also been built according to the varying building 
lines. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
In realising the transgressions, the current owner took immediately action to rectify 
the situation.  The owner has not been previously involved in any contravention. 

 
(c) whether the unlawful conduct was stopped 

 
The new owners immediately stopped all construction. It is correct. 

 
(d) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

A report at this stage is not warranted, due to the application for a waiver of the 
administrative penalty. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this by-law or a previous planning law. 
 

The current owners have not been in contravention of this By-Law. 
 

ILLEGAL BUILDING WORK 
 

In the calculation of the penalty fee, the actual portion of the building transgressing the 
Title Deed Street building line of 4,72m to 2,472m amounts to a 2,248m transgression. 
The owner bought the erf and was registered at the Deeds Office on 21 June 2021 and 
took immediate action to rectify the situation. An application was submitted in July 2022. 
A penalty 1% be applicable since the applicant only took transfer of the property on 18 
June 2021 and immediately took action and submitted an application in July 2022. 

 

ILLEGAL BUILDING WORK 
The applicable administrative penalty for the building work contravention is in 
accordance with the Overstrand Municipality Tariff List 2023/2024 at R18 025.00 
per square metre (for formal structures on erven larger than 150m²). 
 
• Price per m² = R18 025.00 (VAT Inclusive). 
• Contravention = price per m² (R18 025.00) x contravention area (2.248m²) = 

R 40 520.20 
 
It is recommended that an administrative penalty of 1% of the building work in 
contravention be payable, which amounts to R405.20 (R40 520.20 x 1%) VAT 
inclusive. 

PENALTY FEE PAYABLE: R405.20 
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CONCLUSION 
 

The application is recommended for approval. 
 

13. RECOMMENDATION 
 

1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 108, 
Rooiels for the removal of restrictive title deed condition E.(4)(e) as contained 
in Title Deed No. T28335/2021 of the property to accommodate the proposed 
outdoor living area and braai on the first floor as well as a proposed bathroom 
on the ground floor, a screen wall of 1,6m and outdoor bath, be approved, in 
terms of the provisions of Section 61 of the By-Law. 

  
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2020 on Erf 108, Rooiels for the 
following departures: 
 
➢ to relax the northern lateral building line from 2m to 1.57m to accommodate 

the new 1.6m high wall and new outdoor bathroom on the ground floor. 
➢ to relax the eastern street building line from 4m to 2.472m to accommodate 

the new ensuite on the ground floor as well as the new braai and new 
outdoor living area on the first floor; on the existing footprint of the building. 

 
be approved, in terms of the provisions of Section 61 of the By-Law, subject to 
the following conditions 

  
 (a) that this approval is only for the removal of restriction and building line 

departures and is not an approval in terms of any other legislation; 
   
 (b) that the approval be limited to the building/structures as per Plan 

numbers 101 & 102 Rev 3 dated 7 July 2022; 
   
 (c) that building plans be submitted to the Building Control Department for 

approval with correct building lines depicted and that all conditions of the 
Building Control – and the Fire Department be complied with at that 
stage; 

   
 (d) that the amended title deed be submitted for record purposes to the 

Municipality; 
   
 (e) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (f) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (g) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with, and 
   

 (h) that all the conditions in the Services Report (attached as Annexure G), 
be complied with. 
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3. that the determination of an administration penalty in terms of Section 90.(4) of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 108, Rooiels for the unauthorized building line 
encroachments as stipulated above, was considered and that an administrative 
penalty of R405,20 including VAT (being 1% of the built cost as per budget 
requirements), be applicable in terms of Section 90.(4) of the By-Law which 
penalty must be paid within thirty (30) days from the final date of the decision of 
the application. 

  
4. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The building has been erected in 1969, with various changes in the 1970’s and 

1980’s with no objection against the dwelling over the years. 
❖ The structure was built according to plan, but the locality of the structures is not 

correctly placed. 
❖ The illegal structures will be demolished. 
❖ The application is to bring the plan approvals in line with scheme and title deed thus 

has to remove the restrictive conditions. 
❖ The proposed building work is on an existing footprint, which transgresses the street 

building line and will have no impact on the area or character of the area, since the 
structure is more than 40 years old. 

❖ The administrative penalty be applicable for the square metres transgressing the 
Title Deed Building line since the registration of the property in June 2021 and thus 
the owner took responsibility of the transgression. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plans 
Annexure D: Title Deed T28335/2021 
Annexure E: Objection received 
Annexure F: Applicant’s response to the objection received 
Annexure G: Services Report 
Annexure H: Rooi Els Township Establishment Conditions 
Annexure I: Copies of approved building plans dated 1971, 1980 and 1984 
Annexure J: Surveyor’s diagram 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   H VAN DER STOEP 

 
SACPLAN registration number:   A/1708/2013 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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