
 

`  
 
 
 
 

MEETING OF THE  
MUNICIPAL PLANNING TRIBUNAL 

(MPT) 
 

 
 

 
 
 

A G E N D A 
 
 
 
 
 
 
 
 
 
 

DATE: 2 NOVEMBER 2023 
 (OCTOBER 2023 CYCLE) 
VENUE: TOWN PLANNING COMMITTEE 

ROOM 
TIME:     10:00 
 



 

OVERSTRAND MUNICIPALITY 
 

Office of the Chairperson: MPT 
Civic Centre 
HERMANUS 

7200 
 

26 October 2023 
 
 
TO : THE MEMBERS OF THE MUNICIPAL PLANNING TRIBUNAL 
 
CONVENING NOTICE : SESSION OF THE MUNICIPAL PLANNING TRIBUNAL 
(MPT) 
 
NOTICE IS HEREBY GIVEN that the Municipal Planning Tribunal (MPT) will go 
into session on Thursday, 2 November 2023 at 10:00 in the Town Planning 
Committee Room, to consider the attached agenda. 
 
 
 
 
H JANSER (MS) 
CHAIRPERSON : MUNICIPAL PLANNING TRIBUNAL 
 
 
 
 
Distribution: 
 
 
1. Ms H Janser (Chairperson) 
2. Mr S Müller (Vice Chairperson) 
3. Mr S Madikane (Member) 
4. Mr H Blignaut (Member) 
5. Ms R Louw (Member) 
6. Mr R Kuchar (Authorised Official) 
7. Mr S van der Merwe (Senior Town Planner) 
8. Ms H van der Stoep (Senior Town Planner) 
9. Secretariat 
 



 
 

MUNICIPAL PLANNING TRIBUNAL 
(MPT) 

 
 
 

2 November 2023 
(October 2023 Cycle) 

 
 
 

I N D E X 
ITEM  PAGE 

NUMBER 
   
 APPLICATIONS FOR LEAVE OF ABSENCE  
   
4.1 ERF 1642, 4 GOUSBLOM STREET, PEARLY BEACH, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE 
DEED CONDITION, CONSENT USE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: MESSRS ME PLANNERS ON BEHALF OF RM 
VILJOEN 

1 

   
4.2 ERF 7182, 39 MARINE DRIVE, HERMANUS, WESTCLIFF, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REZONING AND DEPARTURE: 
MESSRS WRAP PROJECT OFFICE ON BEHALF OF SUNNY SEAS 
PROPERTIES PTY (LTD) 

53 

   
4.3 ERF 108, 6 PRIESTLEYA ROAD, ROOI ELS, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REMOVAL OF A RESTRICTIVE TITLE DEED 
CONDITION, DEPARTURE & A DETERMINATION OF AN ADMINISTRATIVE 
PENALTY: FVS TOWN AND REGIONAL PLANNERS ON BEHALF OF J & l ORD 

179 

   
4.4 ERF 11171, 19 FISH EAGLE STREET, HEMEL & AARDE ESTATE, HERMANUS, 

OVERSTRAND MUNICIPAL AREA: APPLICATION FOR SUBDIVISION AND 
DEPARTURE: WRAP PROJECT OFFICE ON BEHALF OF PTN HARPER 

249 

   
4.5 ERF 3921, 128 SECOND AVENUE, KLEINMOND, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED 
CONDITION, DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE 
PENALTY: FVS TOWN & REGIONAL PLANNERS ON BEHALF OF HEICH 
BELEGGINGSTRUST 

342 

   
 



AGENDA : MUNICIPAL PLANNING TRIBUNAL: 2 NOVEMBER 2023 

 
 
1. OPENING 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 28 September 

2023 
 
 
4. ITEM FOR CONSIDERATION 
 
4.1 ERF 1642, 4 GOUSBLOM STREET, PEARLY BEACH, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITION, CONSENT USE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: MESSRS ME PLANNERS ON BEHALF OF 
RM VILJOEN 

 
Report attached 

 
4.2 ERF 7182, 39 MARINE DRIVE, HERMANUS, WESTCLIFF, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REZONING AND DEPARTURE: 
MESSRS WRAP PROJECT OFFICE ON BEHALF OF SUNNY SEAS 
PROPERTIES PTY (LTD) 

 
Report attached 

 
4.3 ERF 108, 6 PRIESTLEYA ROAD, ROOI ELS, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REMOVAL OF A RESTRICTIVE TITLE DEED 
CONDITION, DEPARTURE & A DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: FVS TOWN AND REGIONAL PLANNERS 
ON BEHALF OF J & l ORD 

 
Report attached 

 
4.4 ERF 11171, 19 FISH EAGLE STREET, HEMEL & AARDE ESTATE, 

HERMANUS, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
SUBDIVISION AND DEPARTURE: WRAP PROJECT OFFICE ON BEHALF 
OF PTN HARPER 

 
Report attached 

 
4.5 ERF 3921, 128 SECOND AVENUE, KLEINMOND, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITION, DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: FVS TOWN & REGIONAL PLANNERS ON 
BEHALF OF HEICH BELEGGINGSTRUST 

 
Report attached 



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 2 NOVEMBER 2023 
 
 
4.1 
ERF 1642, 4 GOUSBLOM STREET, PEARLY BEACH, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITION, CONSENT 
USE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS ME 
PLANNERS ON BEHALF OF RM VILJOEN 
 
1642 GPB 
SW van der Merwe (028) 313 8900 Hermanus Administration 
11 October 2023 
 

1. EXECUTIVE SUMMARY 
 

An application, in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law), has been received on 26 January 
2021 from Messrs ME Planners on behalf of RM Viljoen, the owner of Erf 1642, 
Pearly Beach for the following: 

 
❖ Removal of restrictive title deed condition in terms of Section 16(2)(f) of the 

By-Law for the removal of title deed condition C.3(a) contained in Title Deed 
T49042/2018 to accommodate a second dwelling unit; 

 
The restrictive title deed condition reads as follows: 
“Hierdie erf mag alleenlik gebruik word vir die oprigting daarop van een woning of 
ander geboue vir die doeleindes wat die Administrateur van tyd tot tyd, na oorleg 
met die Dorpskommissie en die plaaslike owerheid, goedkeur, met dien 
verstande dat, indien die erf in die gebied van ‘n dorpsaanlegskema ingesluit is, 
die plaaslike owerheid enige ander gebou wat deur die skema toegelaat word, 
kan toelaat onderworpe aan die voorwaardes en beperkings wat in die Skema 
bepaal word;” 

 
❖ Determination of an administrative penalty in terms of Section 16(2)(q) of the 

above-mentioned By-Law to enable conversion of two existing ground floor units 
into a second dwelling. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report in support of the proposal is attached as Annexure B and the Site 
Development Plan is attached as Annexure C.  The Title Deed T49042/2018 is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1642, Pearly Beach is zoned Residential Zone 1: Single Residential and 
measures 770m² in extent.  The property is developed with a dwelling house and an 
outbuilding on lower ground comprising a double garage, storeroom and servant’s 
quarter.  The current owner converted the outbuilding into two dwelling units that are 
being rented out for tourism accommodation purposes, known as Sandy Feet.  The 
two units contain kitchens and constitute a second and third dwelling unit in 
contravention with the zoning scheme and title deed. 
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The application for removal of restrictive title conditions and determination of an 
administrative penalty will enable the conversion of the two unauthorised dwelling 
units into a second dwelling unit as indicated on the proposed building plan. 

 
Originally the application was submitted under the former repealed Integrated Zoning 
Scheme, with tourism accommodation a consent use.  An amended application was 
submitted during April 2021, under the Overstrand Land Use Scheme, 2020 that now 
permits self-catering as a primary right.  The applicant did not omit the consent use 
application which is no longer required.  Since the 2020 Land Use Scheme provides 
for self-catering as a primary right and no longer a consent use, only the applications 
for removal of restrictions and determination of an administrative penalty will be 
considered. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation could be summarised as follows: 

 
❖ Property is zoned Residential Zone 1: Single Residential. 
❖ The applicant purchased the property during 2018 with the house and 

outbuildings in the current position. 
❖ Building plans for the dwelling dated 1989 indicated a house (ground floor) and 

outbuildings (lower ground). 
❖ The applicant intends to legalise the unauthorised building work and building 

plans will be submitted for approval dealing with the planned additions and 
conversions. 

❖ The proposed second dwelling will be utilised for tourism accommodation (self- 
catering accommodation). 

❖ On-site parking provision with access from Gousblom Street is available for three 
vehicles. 

❖ Area is characterised by predominantly residential uses. 
❖ The proposed self-catering unit is merely an extension thereof and in line with the 

character of the area. 
❖ The proposal will not have a significant traffic impact. 
❖ Municipal services available and not affected by the proposal. 
❖ The proposed consent use is regulated in terms of the zoning scheme. 
❖ The proposal is consistent with the PSDF and SDF and OMGMS. 
❖ Consistency with the planning principles is motivated as follows: 

Spatial justice: Proposal will not further perpetuate past spatial development 
imbalances as the proposal tourism accommodation open for all. 
Spatial sustainability: The development takes place on an existing erf and will not 
impact on agricultural land, environmental sensitive or bio-diversity rich areas. 
Spatial Efficiency: The proposal will permit optimal efficient use of the existing 
property. 
Spatial Resilience: The proposal is spatially resilient and will not differ from the 
existing use of the erf. 
Good Administration: Application will be processed in accordance with the By-law 
allowing public participation in the eventual decision-making process. 
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❖ Administrative penalty 
Nature, duration, gravity and extend of contravention: The applicant motivates 
that it does not impose on the privacy of surrounding property owners or to 
impact the built environment.  Building plans were approved in the 1980’s.  The 
owner bought the property as is with a primary right to utilise the dwelling for 
guest rooms.  The applicant will make structural changes to convert the dwelling 
units into a second dwelling unit. 
The conduct of the person allegedly involved in the contravention:  The applicant 
submitted as built plans that proofs there is no contravention involved.  The 
owner currently does not allow paying guest but only extended family. 
Report by quantity surveyor in matters of unauthorised building / construction:  
Report not submitted. 
Whether the unlawful conduct was stopped:  The building work has been 
completed for some time, whilst the applicant stopped taking bookings. 
Whether the person allegedly involved in the contravention has previously 
contravened this By-law or a previous planning law:  The owner has not 
previously contravened the By-law. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 06 August 20221 10 September 2021 

Gazette Yes 06 August 2021 10 September 2021 

Notices (possibly affected 
property owners) Yes 05 August 2021 10 September 2021 

Notices (persons 
mentioned in title deed) Yes 05 August 2021 10 September 2021 

Internal Departments Yes 06 August 2021 10 September 2021 

Ward councillor Yes 06 August 2021 10 September 2021 

Total comments Four (4) letters of objection. 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Fire Services 30/08/2021 Attached as Annexure G. 

Health 10/09/2021 

Applicant to apply for a health certificate 
under the Municipal Health By-Law to 
operate as an accommodation 
establishment. 

Environmental Section 10/09/2021 No objection. 

Services Report 08/10/2021 Attached as Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Objections were received from Ms E Barnard, the owner of Erf 1668, Pearly Beach, 
Ms J Rabe the owner of Erf 1643, Pearly Beach and the Pearly Beach 
Conservancy.  One late objection was received from Mr A de Beer, owner of Erf 
1669, Pearly Beach.  The objections are attached as Annexure E and the 
applicant’s response as Annexure F. 

 
For clarity it must be noted that the advertisement and registered notices includes a 
consent use application for tourism accommodation (self-catering).  The applicant 
submitted an amended application and did not omit the consent use application.  
Since tourism accommodation is no longer a consent use under Residential Zone 1 
and self-catering is permitted as a primary right, only the application for removal of 
restrictive title conditions and determination of an administrative penalty will be 
considered and will also form the basis for the evaluation of the objections. 

 
The main grounds of objection are summarised as follows: 

 
Objection 1 

 
Objections were received regarding the number of outside lights on the property.  It 
is proposed that conditions be imposed to control the number and brightness of 
outside lighting.  

 
Response from applicant 

 
The objectors’ states that crime is on the rise requiring some lights to be kept on 
during night-time.  The objectors could take the matter up with the owner who will 
consider movement sensors for some lights. 

 
Response from town planning 

 
The lighting issue is a civil matter to be resolved between the applicant and 
objectors and have no relation to the application.  The proposed condition 
suggested by the objector is not reasonably connected to the application and cannot 
be entertained. 
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Objection 2 
 

According to the objectors’ facts there are three flats and a wendy house on the 
property being utilised for tourist accommodation.   

 
Response from applicant 

 
The applicant states that the Building Control Department will have to consider the 
above.  The wendy house has not been used for tourism accommodation purposes. 

 
Response from town planning 

 
Sandy Feet Accommodation consists of two dwelling units in contravention with the 
zoning of the property.  As per the applicant’s motivation and response to the 
objections, the proposal entails the conversion of the lower ground floor units into a 
second dwelling unit (self-catering) in accordance with the provisions of the Land 
Use Scheme, thereby legalising the unauthorised development currently on the 
property. The desirability of the proposal will be discussed in the evaluation below. 

 
There is no proof that the wendy house is utilised for tourism accommodation 
purposes.  During a site inspection only, storage was observed. 

 
Objection 3 

 
Septic tank is not large enough to accommodate extra visitors and should be 
investigated before the application is approved. 

 
Response from applicant 

 
The municipal service department will consider the building plans upon submission. 

 
Response from town planning 

 
Building plans will be submitted and circulated to the relevant internal departments 
for comment pertaining to capacity and upgrades required, if any. 

 
Objection 4 

 
Overlooking and impact on privacy due to placement of windows, location of deck 
etc. 

 
Response from applicant 

 
The yard of the neighbouring property is much lower, thus wherever anyone stands 
on the property will result in overlooking.  The proposed deck will have the same 
effect. 

 
Response from town planning 

 
The deck is permitted as a primary right and will not encroach any development 
parameters in terms of the Land Use Scheme.  The deck is therefore not part of the 
application to be considered. 
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The application property due to its elevated position overlooks much of the rear of 
Erf 1668 and 1669 (objectors’ property).  The neighbouring dwellings are situated 
close to the rear boundary that forms the lateral boundary of the application 
property.  Main outside areas on the objectors’ property is situated predominantly 
towards the front.  There is also mature screening on the boundaries of the 
objectors’ properties evident that will serve to limit the impact.  Thus, the proposal is 
not considered to have a significant impact upon the adjoining property in terms of 
overlooking or loss of privacy. 

 
Objection 5 

 
Inadequate parking and access for the number of guests. 

 
Response from applicant 

 
The proposed building plan and parking layout proves the statement incorrect. 

 
Response from town planning 

 
The proposal is to convert the unauthorized units into a second dwelling, requiring a 
third on-site parking bay which has been provided.  The proposal provides for three 
on-site parking bays that comply with the Land Use Scheme.  The proposal is also 
supported by the Engineering Services Department. 

 
Objection 6 

 
The surrounding area is quite with neighbours keeping noise to the minimum after 
10pm in the evening.  Paying guest will have an adverse impact on vested rights of 
adjoining properties as noise / disturbance from transient guests is more likely. 

 
Response from applicant 

 
The applicant states that any guest in Pearly Beach can have an impact. 

 
Response from town planning 

 
Self-catering is a primary right in terms of the Land Use Scheme and is not 
prohibited in terms of the title deed.  Erf 1642 is the primary residence of the 
property owner, that will serve to ensure the behaviour of guests do not negatively 
affect vested rights of adjoining property owners.  Should noise and disturbance 
occur after hours SAPS can be contacted. 

 
Objection 7 

 
The applicant is not co-operative as far as the general neighbourhood is concerned.  

 
Response from applicant 

 
The statement does not carry any weight. 

 
Response from town planning 

 
The objection is not relevant to the application under consideration. 
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Objection 8 
 

The number of guests to be limited to 6 people. 
 

Response from applicant 
 

The building cannot accommodate more people than what it is designed for. 
 

Response from town planning 
 

The proposed second dwelling consist of 2 bedrooms and not likely to be occupied 
by more than 6 guests. 

 
Objection 9 

 
The motivation report contains several inaccuracies, namely: 

 
➢ The current owner made changes to the property and constructed a nutec 

outbuilding without approval.  It is untrue that the owner bought the property with 
the existing buildings as is. 

➢ The statement that owner does not allow paid guests at the moment is untrue. 
➢ The statement that the creation of the second dwelling does not involve 

unauthorised building work is untrue. 
➢ The motivation refers to the self-catering unit being linked to the main house 

with a covered walkway which is not true. 
➢ The proposal is motivated to be consistent with the unique local built form, 

character and heritage.  Pearly Beach is a conservation area promoting a Black 
Skye Policy where excessive outside lighting is in direct contradiction of the area 
character, causing a disturbance to neighbours, neighbours, animal nightlife. 

 
Response from applicant 

 
The applicant did not provide a response. 

 
Response from town planning 

 
Cognisance is taken of the inaccuracies referred to.  The applicant is responsible for 
unauthorized building work comprising two dwelling units.  It is clear that the 
objectors did not understand the intent of the application, namely the conversion of 
the unauthorised dwelling units to create a second dwelling unit for self-catering 
purposes.  The conversion will occur in accordance with approved building plans 
should the application be supported. 

 
Statements that Pearly Beach is a conservation area where a Black Skye Policy 
applies needs further consideration.  This statement is not true.  Pearly Beach is an 
established town classified as an urban area in terms of the Bioregional Spatial 
Planning Categories.  It is not a core conservation area or a buffer zone.  Further, 
the Black Skye Policy being referred to has no formal status and cannot be 
enforced; therefore, the objection based on excessive outside lighting has no 
bearing on the outcome of the application. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to paragraph 7 above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Refer to paragraph 7 above. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 
The application will not contribute to spatial development imbalances being 
situated within the established residential area of Pearly Beach.  The proposal 
will open opportunities to all. 

 
Spatial sustainability 
The proposal is situated within the urban edge and will not impact upon 
environmental sensitive land, biodiversity rich areas or agricultural land. 

 
Efficiency 
The proposal will ensure the optimal use of space on the property thereby 
optimising existing resources, infrastructure and sustainable development and 
continues the existing suburban development typology. 

 
Spatial resilience 
The proposal is not in conflict with the applicable spatial planning policies that 
adheres to the principle of spatial sustainability. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

The application is consistent with the SDF. 
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The Overstrand Land Use Scheme permits a second dwelling and self-catering 
as a primary right. 

 
10.9 Additional Planning Motivation for Removal of Restrictive Condition 

 
The application for removal of restrictive title conditions relates to the removal 
of the one dwelling unit restriction contained in clause C.3(a) of Title Deed 
T49042/2018. 

 
The title deed condition originally intended to protect the residential character of 
the area where municipal management of zoning and development parameters 
were not as clear and defined as it is now.  The unauthorised conversion of the 
lower ground floor from an outbuilding into dwelling units necessitates the 
proposed removal of restrictive title deed condition to establish a second 
dwelling unit.  The title deed does not contain a prohibition on the use of the 
property for self-catering purposes.  

 
The financial or other value of the rights: 

 
No person or entity will be affected financially by the removal of the restrictive 
condition.  The applicant will benefit as it will allow conversion of the 
unauthorised dwelling units into a second dwelling units in accordance with the 
Land Use Scheme and National Building Regulations.  

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no personal benefit to the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the 
removal, suspension or amendment of the restrictive condition if it is 
removed, suspended or amended: 

 
The property owner will benefit as removal will allow them to legally create a 
second dwelling unit that align with the development parameters in terms of the 
Overstrand Land Use Scheme. 
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The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition: 

 
The restrictive conditions do not have a social benefit. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
The application only entails removal of the one dwelling unit restriction from the 
title deed. 

 
Given the abovementioned evaluation, the opinion is held that if the restriction 
is removed as proposed, it will allow the property owner to accommodate the 
conversion of the unauthorised development into a second dwelling, in line with 
the provisions of the 2020 Land Use Scheme. 

 
Given the above the opinion is further held that the proposal is sufficiently 
evaluated in terms of Section 39 (5) of LUPA, 2014 (Act 3 of 2014). 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The Overstrand Land Use Scheme, 2020 provides for a second dwelling and 
self-catering as a primary right. 

 
The property owner converted an existing outbuilding on lower ground level into 
two unauthorised dwelling units.  The dwelling units had been rented out since 
2020 for self-catering purposes.  

 
The application for removal of restrictive title deed conditions and determination 
of an administrative penalty will enable the applicant to convert the 
unauthorized dwelling units on lower ground floor into a second dwelling unit 
(self-catering) thereby bring the development and use in line with the Land Use 
Scheme.  

 
Application for removal of restrictive title deed condition 

 
The title deed contains a one dwelling unit restriction proposed for removal in 
terms of the application.  The title deed does not prohibit self-catering since the 
use in terms of the title deed is not limited to residential purposes only. 

 
The proposal is in line with the Overstrand Land Use Scheme that permits a 
second dwelling and self-catering as a primary right, which has the buy in from 
the community at large.  Further, second dwelling units had been approved in 
the area and is not considered to detract from the character of the area or 
vested rights, since the development parameters in terms of the Overstrand 
Land Use Scheme will be applicable. 

 
The proposed second dwelling units measures 100,4m² in line with the Land 
Use Scheme.  The double garage provides parking for the main dwelling, whilst 
a third on-site parking bay is available with access of Gousblom Street.  
Parking complies with the requirements of the Land Use Scheme and is 
supported by the Engineering Services Department. 
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Having had regard to the evaluation above, the opinion is held that the proposal 
will not unacceptably impact upon vested rights and is desirable.  

 
Determination of an administrative penalty 

 
In terms of the By-Law the applicant must provide the following in terms of 
Section 90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity, and extent of the contravention 

 
The applicant motivates that the property owner bought the property as 
is with the primary right for guest rooms.  The applicant will make 
structural alterations to convert the dwelling units into a second 
dwelling. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The submission of as built plans demonstrates there is no contravention 
involved. 

 
(c) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

A report by QS has not been submitted. 
 

(d) Whether the unlawful conduct has stopped 
 

The applicant stopped taking bookings and submitted as built plans to 
rectify the unauthorised building work. 

 
(e) Whether the person allegedly involved in the contravention has 

previously contravened this By-Law or a previous planning law.  
 

The owner has not previously contravened the By-Law. 
 

Having had regard to the applicant’s motivation cognisance should be taken of 
the following: 

 
❖ The property owner bought the property during 2018.  In contradiction with 

the statement of the applicant, the owner converted the outbuilding without 
the necessary approval into two dwelling units during 2019 that is being 
used for tourism accommodation purposes, thereby contravening the By-
Law. 

❖ The contraventions were discovered following receipt of an objection from a 
neighbour after construction of a nutec outbuilding without approval.  The 
statement that the owner bought the property with the buildings as is is 
incorrect and misleading. 

❖ Contrary to the statement from the applicant the submission of as built 
plans demonstrates acknowledgement of the contraventions in terms of the 
Land Use Scheme and Building Regulations. 
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❖ The applicant’s motivation that the contravention stopped as the owner 
stopped taking bookings is not true.  Research on several booking sites (i.e. 
LekkeSlaap and Booking.com) to name a few, shows guest reviews during 
2021, 2022 and 2023 demonstrating that the unauthorised dwelling units 
are currently being utilised for self-catering purposes contravening the By-
law and National Building Regulations. 

 
Having had regard to the provisions of the By-Law, an administrative penalty 
could be imposed of not more than 100% of the construction cost and in case 
of unauthorized land use not more than 100% of the municipal valuation. 

 
The proposed second dwelling does not encroach the development parameters 
in terms of the land use scheme.  Given the fact that the zoning scheme permit 
a second dwelling and self-catering as a primary right, together with the fact 
that the title deed does not prohibit self-catering, the unauthorised land use 
mainly comprises internal alterations to an existing building the administrative 
penalty will be based on the unauthorised land use. 

 
The unauthorised land use consisting of two dwelling units are being used for 
self-catering purposes, contrary to the land use scheme dating back to 2019.  
The land value of the property according to the municipal valuation is 
R367 000.  This equates to land value of R476,62/m².  The area of the 
unauthorized dwelling units amounts to 100,4m².  Therefore, an administrative 
penalty of 10% of the land value per year of the unauthorised use is 
recommended as the owner is responsible for the contravention, calculated as 
follows: 

 
R476,62/m² x 100,4m² x 10% x 4 = R19 141,06 (excluding VAT) 

 
Conclusion 

 
The application for removal of restrictive title conditions to legalise the 
unauthorised land use is considered desirable, subject to the payment of an 
administrative penalty as per the evaluation above. 

 
12. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application, applicable to Erf 1642, Pearly Beach, in terms of 

Section 16(2)(f) of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law) for the removal of restrictive 
title deed condition C.3(a) as contained in Title Deed No: 49042/2018, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for the determination of an administrative penalty in 

terms of Section 16(2)(q) of the By-Law for the use, not be exempted 
from the payment of an administrative penalty in terms of Section 90(4) of 
the By-Law; 

   
4. that the approvals in paragraphs 1. and 2. above be subject to the 

following conditions: 
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 (a) that the approvals are for the development as indicated on Site 

submitted with the application, attached as Annexure C; 
   
 (b) that an administrative penalty of R19 141,06 (excluding VAT) be 

payable within sixty (60) days of the decision; 
   
 (c) that building plans be submitted to the Building Department within 

thirty (30) days of the decision date and that all comments from the 
Building- and Fire Departments be complied with at that stage; 

   
 (d) that the applicant within ninety (90) days of the final decision 

convert the unauthorised dwelling units into a second dwelling unit.; 
   
 (e) that all the conditions of Fire- and Engineering Services (attached as 

Annexure G and H), be complied with; 
   
 (f) that all other applicable development parameters as prescribed in 

the relevant Land Use Scheme be complied with; 
   
 (g) that this approval does not absolve the landowners from compliance 

with any other relevant legislation, and 
   
5. that the applicant and objectors be notified of their appeal right in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land 
Use Planning, 2020 regarding the above decisions. 

 
13. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due process. 
❖ The application is in line with policy documents. 
❖ The removal of the title deed restriction is approved due to the land use scheme 

regulations making provision for such an application. 
❖ Character of the area will not be negatively impacted upon. 
❖ Vested rights of adjoining properties will not be affected. 
❖ Consistent with planning principles in terms of LUPA and SPLUMA. 

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Objections 
Annexure F: Comment on objections 
Annexure G: Comment: Fire 
Annexure H: Services Report 
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AUTHOR: 
 

Name:   SW VAN DER MERWE 
 

Signature:  ___________________ 
 

SACPLAN Reg No:   A/1850/2014 
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