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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 28 MAY 2026 

 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 30 April 2026 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 412, 92 CILLIERS STREET, FRANSKRAAL, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS: J MINNAAR ON BEHALF OF ZOUGA TRUST 

 
 Report attached 
 
4.2 ERF 372, 31 PEAK ROAD, PRINGLE BAY, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR DEPARTURE: MRP ARCHITECTURAL 
SOLUTIONS ON BEHALF OF DA MELROSE 

 
Report attached 
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4.1 
ERF 412, 92 CILLIERS STREET, FRANSKRAAL, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: J MINNAAR 
ON BEHALF OF ZOUGA TRUST 
 
412 GFK (4971/2025) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
18 May 2026 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 30 April 2025 from J Minnaar on behalf of Zouga 
Trust applicable to Erf 412, Franskraal for the following: 

 
❖ Removal of restrictive title deed condition in terms of Section 16(2)(f) of 

the By- Law for the removal of restrictive title deed condition C.(20)(d) as contained 
in the Title Deed T14841/2022 to accommodate a proposed dwelling on the 2m 
rear building line. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report in support of the proposal is attached as Annexure B and the Site Development 
Plan is attached as Annexure C.  The Title Deed is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The property is zoned Residential Zone 1: Single Residential (SR1) and measures 
595m² in extent.  The property is vacant.  The property contains several Milkwood 

trees, most of which is situated on the northern half of the property. 
 

It is the intent of the property owner to erect a three-storey dwelling on the property, 
situated on the 2m rear building line in terms of the land use scheme.  The proposed 
dwelling therefore encroaches the 3,57m rear title deed building line. 

 
Initially the property owner submitted an application to relax the rear title deed building 
line but failed to obtain written consent from the adjacent property owners and 
subsequently submitted an application for the removal of restrictive title deed 
conditions. 

 
The application therefore comprises removal of restrictive title deed condition C.(20)(d) 
contained in the Title Deed T14841/2022 that read as follows: 

 
“geen geboue of struktuur of enige gedeelte daarvan behalwe grensmure en heinings 

mag binne 4,72 meter van die straatlyn wat `n grens van hierdie erf vorm opgerig word 

nie ook nie binne 3,57 meter van agtergrens of 1,57m vanaf die sygrens van ‘n 

aangrensende erf nie, met dien verstande dat `n buitegebou met die toestemming van 

die plaaslike owerheid op die voorgeskrewe ruimte langs die agtergrens opgerig mag 

word mits sodanige buitegeboue nie ̀ n hoogte van 3,05 meter te bowe gaan nie, watter 
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hoogte gemeet moet word van die vloer tot die ankerplaat en mits geen gedeelte 

daarvan vir bewoningsdoeleindes deur mense aangewend word nie.” 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
A BRIEF SUMMARY OF THE MOTIVATION IS PRESENTED BELOW; HOWEVER, THE FULL 

MOTIVATION MUST BE CONSIDERED WITH THE EVALUATION AND IS ATTACHED AS 

ANNEXURE B TO THIS REPORT. 
 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 
 

• The proposed location of the dwelling is informed by the location of Milkwood trees 
on the property, which is a protected tree and restrict the applicable development 
footprint. 

• The dwelling has been set back to avoid possible future damage to the root system 
of the Milkwood trees and the dwelling. 

• Having to comply with environmental constraints the proposed design should be 
supported. 

• The proposal is only to allow the development of a main dwelling house which is a 
primary land use right in terms of the current Overstrand Municipality Land Use 
Scheme and should therefore be considered favourably. 

• The property is within the urban edge and is indicated as part of the “urban 
development area”.  The proposal is therefore consistent with the SDF and 
Overstrand Municipal Growth Management Strategy. 

• The proposed dwelling encroaches the rear title deed building lines and does not 
encroach the 2m rear scheme building line. 

• The property is also subject to environmental constraints such as Milkwood trees 
situated in the middle of the property.  The proposal seeks to comply with both the 
land use scheme parameters and environmental constraints therefore limiting the 
applicable development footprint. 

• It is only proposed to remove the title deed building lines applicable and not the 
scheme building lines which the proposed development is compliant with. 

• Any further/additional encroachments will require another application of the same 
applicable building lines. 

• This proposal is in harmony with all relevant planning principles and forward 
planning documents and should be considered desirable from a town planning 
point of view. 

 
In terms of Section 39(5) of the Land Use Planning Act (LUPA), 2014, stipulates that 
a Municipality should have regard to the following factors when considering the 
“removal, suspension or amendment of a restrictive condition” 

 
(a) Financial the financial or other value of the rights in terms of the restrictive condition 

enjoyed by a person or entity, irrespective of whether these rights are personal or 
vest in the person as the owner of a dominant tenement 

 
The value of the rights in terms of the restrictive condition vests in the surrounding 
property owners of Erf 412, Franskraal.  The removal of the restrictive conditions will 
allow the property owners to accommodate the proposed dwelling house that will 
encroach the rear title deed building line.  The financial benefit of removing the rights 
is that the dwelling house will increase the value of the property and will allow the 
current property owners to increase the asking price when placed on the market.  
Additionally, by having the title deed building line parameters removed, the purchaser 
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of the subject property will benefit by not going through a removal or title deed 
relaxation process if the property owners decide to develop the residential property 
further. 

 
(b) The personal benefits which accrue to the holder of rights in terms of the restrictive 

condition 
 

The restrictive title deed conditions were imposed by the administrator for the benefit 
of the property owners of the Township Franskraal.  With most municipalities adopting 
their own land use scheme the only benefit that accrues to the holder of these rights is 
that the property owners have more restrictive land use parameters in place when 
developing their property. 

 
Keeping the restrictive condition in place will not benefit the administrator, the 
applicable municipality (Overstrand Municipality) nor will it benefit the property owner. 

 
(c) The personal benefits which will accrue to the person seeking the removal, 

suspension or amendment of the restrictive condition if it is removed, suspended 
or amended 

 
The removal of the restrictive conditions will benefit the property owners by being able 
to erect a dwelling house that encroaches the rear title deed building line.  The proposal 
will still be subject to provisions of the Overstrand Municipal Land Use Scheme. 

 
(d) The social benefit of the restrictive condition remaining in place in its existing 

form 
 

There is not a social benefit if the restrictive conditions are to remain in place. 
 

(e) The social benefit of the removal, suspension or amendment of the restrictive 
condition 

 
The removal of the restrictive conditions will allow the scheme building line regulation 
to set the guidelines for future developments on the subject property.  The social 
benefit will only be for the property owner as it will allow the owner to erect a dwelling 
house that is encroaching the rear title deed building line on the subject property and 
will allow future developments constructed to be in line with the scheme regulations 
only. 

 
(d) Whether the removal, suspension or amendment of the restrictive condition will 

completely remove all rights enjoyed by the beneficiary or only some of those rights 
 

The removal of the restrictive conditions will not remove the rights enjoyed by the 
owners, as it will expand the value of the property by accommodating the proposal.  
This will not have an impact on the rights of anyone or the character of the area. 

 
PLANNING PRINCIPLES 

 
Spatial Justice 
Spatial justice refers to planning proposals which do not contribute towards the 
perpetuation of apartheid spatial development imbalances.  This proposal to remove 
the title deed conditions will not trigger the principle of spatial justice due to the normal 
residential nature of the structure. 
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Spatial Sustainability 
Spatial sustainability refers to planning proposals which result in communities that are 
viable.  The property is subject to environmental constraints (Milkwood trees) which 
informed the placement of the proposed building footprint.  The property therefore 
complies with the principle of spatial sustainability. 

 
Spatial resilience 
The proposed application is in line with the normal residential nature of the 
predominantly residential neighbourhood, however, the building was positioned in 
such a way, to reduce the possible environmental constraints (Milkwood tree 
placement). 

 
Efficiency 
The proposed development was positioned in such a way to maximise the utilization 
of the property while taking the environmental constraints into consideration. 

 
Good administration 
The Overstrand Municipality has a credible track record of good administration 
regarding the method of public participation which invites and accepts comments from 
the public to make an informed decision as well as complying with the prescribed time 
frames pertaining to the processing of applications. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 05 September 2025 10 October 2025 

Gazette Yes 05 September 2025 10 October 2025 

Notices (possibly affected 
property owners) 

Yes 03 September 2025 10 October 2025 

Internal Departments Yes 01 September 2025 10 October 2025 

Ward councillor Yes 01 September 2025 10 October 2025 

Total comments Six (6) letters of objection 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Waste Management 01/09/2025 No objection. 

Building Control 0209/2025 
No objection.  All buildings to comply 
with the NBR and all other applicable 
law. 

Fire Services 18/03/2025 

No objection, subject to compliance with 
the provision of SANS 10400-A, 10400-
T:2024 and the By-law relating to fire 
safety. 

Development Control 26/09/2025 Attached as Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Six (6) letters of objection were received from the adjoining property owners in the 
area.  The objections are attached as Annexure E and the applicant’s response as 
Annexure F. 

 
The main grounds of objection are summarised as follows 

 

POINT OF OBJECTION 
 

D van den Berg, owner of Erf 413, Franskraal 
 

• Loss of privacy. 

• Blocking of natural light. 

• Overloading of infrastructure. 

• Reduction in property values. 

• Reduced airflow and ventilation. 

• Safety – fire hazard due to distance between erf boundary and building. 

• Access and services – sufficient space between building and boundary to 
accommodate underground services. 

• The property is large enough to place the building without encroaching the 
building lines and the Milkwood trees will be damaged no matter how the 
building is placed. 

 

RESPONSE FROM APPLICANT 
 

The reasoning behind the objection is flawed. If the property is setback 2m or 3.15m 
makes no difference with regards to privacy. Furthermore, the proposal is only to 
deviate from the title deed building line up to the scheme building line. The title deed 
building line is more restrictive compared to the scheme building line which is 
acceptable building parameters that have been set for the entire Overstrand Municipal 
jurisdiction. Therefore, the impact of the privacy will remain the same either way. 

 
The proposed three-storey dwelling house is compliant with the height restriction as 
per the Overstrand Land Use Scheme which is mainly due to the fact that the site is 
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proposed to be cut to lower the height of the dwelling house. Therefore, the impact 
with regards to the sunlight is within acceptable mitigating factors. Following are the 
researched figures calculated by NOAA Solar Calculator for Franskraal, Latitude =  
−34.6, Longitude = 19.2, Time zone = UTC+2, showing the length of the shadow an 
8m high building will throw on average at different times during the winter months of 
May-August when the winter sun is at its lowest angle: 

 
(https://gml.noaa.gov/grad/solcalc/) 
09:00 - avg 32.55 m (median 33.31 m) 
10:00 - avg 18.68 m (median 19.14 m) 
11:00 - avg 13.59 m (median 13.97 m) 
12:00 - avg 11.45 m (median 11.80 m) 
13:00 - avg 11.07 m (median 11.40 m) 
14:00 - avg 12.29 m (median 12.67 m) 
15:00 - avg 15.67 m (median 16.08 m) 
16:00 - avg 23.75 m (median 24.45 m) 
17:00 - avg 54.58 m (median 54.94 m) 

 
Noting that the above solar calculation, the impact on the proposed the development 
regarding sunlight will not make much of a difference if the dwelling house is setback 
from both the scheme and title deed building lines. Therefore, the objection should be 
dismissed.  

 
The deviation of the building line has no relevance with regard to the possible overload 
of infrastructure. It must be noted that there are multiple other dwelling houses in the 
Overstrand Municipality that are much larger and require much more additional 
services capacity compared to the proposed dwelling unit. The proposed development 
of a single dwelling house is within the acceptable services capacity of the for the 
Overstrand Municipality. 

 
The Overstrand Municipality utilises the comparative valuation model for their property 
valuation. The open market also utilises the comparative valuation model. This 
valuation method utilises the sales of similar properties in the area in order to sell a 
property in that same area. Therefore, there is no sufficient justification as to how the 
proposal will reduce the property value. 

 
The objector’s property is setback far enough to not have a negative impact on their 
airflow and ventilation. The subject property will remain 2m from the neighbouring 
property which is more than adequate to have sufficient airflow or ventilation. 
Residential estates with town housing have 1m setbacks from their erf boundary which 
is sufficient for airflow and ventilation. Airflow and ventilation are related to how the 
dwelling house is designed. Therefore, the objector should think about how to design 
their property better to improve their airflow and ventilation. 

 
The fire regulations require a 1m setback from the property boundary. The subject 
property will remain 2m from the property boundary and is therefore compliant with the 
applicable fire safety. 

 
Municipal services are placed within the road reserves and house connections are 
linked to the main municipal services. Therefore, the objection with regards to access 
and services should be disregarded. 
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With regards to Milkwood trees and the placement of the dwelling house, the house is 
positioned in such a way that only one Milkwood tree will be affected by the 
development of this erf compared to both trees being cut down or damaged. 

 
General comment: it must be noted that when one looks at the aerial imagery, it is 
clear that the objector’s dwelling house must have gone through a departure for the 
lateral building lines since it is situated much closer the neighbouring properties over 
the 2m lateral building lines. The question is why the subject property owner cannot 
build up to the 2m scheme building line when the objector has built over the 2m scheme 
building line. 

 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Refer to paragraph 9 below. 
 

POINT OF OBJECTION 
 

R Aspeling, owner of Erf 410, Franskraal 
 

The objector did not provide reasons for the objection.  
 

RESPONSE FROM APPLICANT 
 

The objector does not substantiate his objection. 
 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

The objector did not indicate the relevant facts and circumstances pertaining to the 
objection or undesirable impact of the proposal.  The objection should therefore be 
dismissed. 

 

POINT OF OBJECTION 
 

J Spiers, owner of Erf 415, Franskraal 
 

I’m sorry I can’t from my side go with this plan as it will take away my privacy. 
 

RESPONSE FROM APPLICANT 
 

The objector’s property is the abutting neighbour to the north-east along Cilliers Street.  
With that said, the proposal is only for the relaxation of the rear title deed building line 
from 3.15m up to the 2m Scheme building line. It must be noted that if the title deed 
building lines were not in place, the proposed development will be compliant with the 
relevant planning building parameters. Furthermore, the balconies located on the 
eastern side of the property remain within the applicable scheme and title deed building 
lines, therefore the proposal would still have the same impact on the objector if the 
rear title deed building lines were not to encroach. With that said, the proposal should 
be considered for approval and this objection point be dismissed. 
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RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Refer to paragraph 9 below. 
 

POINT OF OBJECTION 
 

N Vermaak, owner of Erf 414, Franskraal 
 

• Loss of sunlight and natural warmth. 

• Loss of privacy. 

• Reduction in property value. 

• Loss of amenity and enjoyment. 

• Contravention of Spatial Planning Objectives. 

• Undesirable precedent. 

• Nature of proposed building plan. 

• Milkwood trees. 
 

RESPONSE FROM APPLICANT 
 

The proposed three-storey dwelling house is compliant with the height restriction as 
per the Overstrand Land Use Scheme which is mainly due to the fact that the site is 
proposed to be cut to lower the height of the dwelling house. Therefore, the impact 
with regards to the sunlight is within acceptable mitigating factors. Following are the 
researched figures calculated by NOAA Solar Calculator for Franskraal, Latitude = 
−34.6, Longitude = 19.2, Time zone = UTC+2, showing the length of the shadow an 
8m high building will throw on average at different times during the winter months of 
May-August when the winter sun is at its lowest angle: 

 
(https://gml.noaa.gov/grad/solcalc/) 
09:00 - avg 32.55 m (median 33.31 m) 
10:00 - avg 18.68 m (median 19.14 m) 
11:00 - avg 13.59 m (median 13.97 m) 
12:00 - avg 11.45 m (median 11.80 m) 
13:00 - avg 11.07 m (median 11.40 m) 
14:00 - avg 12.29 m (median 12.67 m) 
15:00 - avg 15.67 m (median 16.08 m) 
16:00 - avg 23.75 m (median 24.45 m) 
17:00 - avg 54.58 m (median 54.94 m) 

 
Noting that the above solar calculation the impact on the proposed the development 
regarding sunlight will not make much of a difference if the dwelling house is setback 
from both the scheme and title deed building line. Therefore, the objection should be 
dismissed. 

 
The reasoning behind the objection is also flawed similar to the objection by D van den 
Berg. If the property is setback 2m or 3.15m makes no difference with regards to 
privacy. Furthermore, the proposal is only to deviate from the title deed building line 
up to the scheme building line. The title deed building line is more restrictive compared 
to the scheme building line which is acceptable building parameters that have been 
set for the entire Overstrand Municipal jurisdiction. The Overstrand land use scheme 
prescribes a 2m building line which the property owner remains compliant with and 
should therefore deem the objector’s statement moot. 
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The Overstrand Municipality utilises the comparative valuation model for their property 
valuation. The open market also utilises the comparative valuation model. This 
valuation method utilises the sales of similar properties in the area in order to sell a 
property in that same area. Therefore, there is no sufficient justification as to how the 
proposal will reduce the property value. The Overstrand Municipality utilises the 
comparative valuation model for their property valuation. The open market also utilises 
the comparative valuation model. This valuation method utilises the sales of similar 
properties in the area in order to sell a property in that same area. Therefore, there is 
no sufficient justification as to how the proposal will reduce the property value. 
Furthermore, the objector stipulates that there will be a loss of sunlight however, due 
to the objectors’ own development on their property being built up to the rear erf 
boundary, they reduced their own loss of natural sunlight. 

 
With regards to the amenity and enjoyment of the garden and patio space, the objector 
has built his property to the maximum reducing natural sunlight and allowing minimal 
open space. Therefore, the objection is flawed since the objector developed their own 
house in a way that reduces their natural sunlight and enjoyment of their property and 
should not limit the subject property owner to develop their property within the 
Overstrand Land Use Scheme building parameters. 

 
The objector stipulates that the subject property owner should build within the relevant 
development restrictions contained in the title deed which preserves privacy, maintains 
uniform setbacks and safeguards the residential character of Franskraal. It must be 
noted that the proposal will not deviate from the residential character of the Franskraal 
area since the property will be used for residential purposes. The subject property only 
seeks to comply with the applicable Overstrand land use scheme building lines since 
the title deed building lines are outdated. Allowing the proposed development will still 
be in line with the Spatial Planning Objectives. In comparison, the objector built their 
property up to the rear erf boundary which is not in line with the uniform setbacks as 
their objection claims. Therefore, the objection point should be dismissed. 

 
This proposal will not create and undesirable precedent since it remains compliant with 
the relevant Overstrand land use scheme planning controls. The question remains that 
why the objector may deviate from the Overstrand Planning controls but in contrast, 
the subject property owner may not deviate and build their property up to the rear erf 
boundary. With that said, it is requested that this objection point should be dismissed. 

 
The objector does not substantiate how the proposal will impose a huge risk for future 
possible building irregularities/planning and financial loss to their neighbours. It is 
difficult to respond to this objection point since there is no concrete evidence that the 
development (which is within the Overstrand land use scheme parameters) will foster 
high risk for future possible building irregularities / planning and financial loss to 
neighbours. This point should therefore not be considered valid. 

 
The objector claims that the proposed dwelling house will be developed right up to the 
rear boundary which is not the case. The dwelling house is proposed to be developed 
up to the 2m Overstrand land use scheme building line. The question again remains 
why the objector may build up to their rear erf boundary when the proposal is only to 
build up to the 2m rear building line. Furthermore, the placement of the dwelling is 
positioned in such a way to reduce the impact on the Milkwood tree that is located in 
the centre of the subject property rather than damaging both Milkwood trees. 
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RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Refer to paragraph 9 below.  
 

POINT OF OBJECTION 
 

A Veenstra, owner of Erf 416, Franskraal 
 

• The proposal will take away their view. 

• The proposal will lower our property value. 
 

RESPONSE FROM APPLICANT 
 

The objector does not specify how the proposal will take away their view. It must also 
be noted that the subject property is located much lower than the objector’s property. 
Furthermore, the proposal is to “cut” ground level which will lower the height of the 
building and therefore reduce any impact on views. With that said, the objector is also 
positioned two houses from the subject property with both views of the mountain as 
well as the ocean. Therefore, this point should be dismissed. 

 
The objector does not stipulate how the proposal will reduce property value of the 
surrounding erven. It must be noted that the open market as well as the municipal 
valuation utilises the comparative valuation method. Therefore, the development of a 
vacant erf with a three-storey dwelling house will inevitably increase the property value 
of the surrounding erven rather than reduce them. This point should therefore be 
dismissed since the objection does not substantiate their statement. 

 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Refer to paragraph 9 below.  
 

POINT OF OBJECTION 
 

F Joubert, owner of Erven 408 & 409, Franskraal 
 

• The building parameters should stay in place. 

• I worry that this could invade the privacy of the affected neighbour. 

• The Milkwood trees could be cut by 30% and the building plan be moved back to 
accommodate the structure. 

 

RESPONSE FROM APPLICANT 
 

This objection has already been dealt with. The Overstrand Municipality Land Use 
Scheme building lines will remain in place which is applicable to all residential erven 
in the Overstrand area. Furthermore, the only building lines that are to be removed is 
the title deed building lines that were set prior to land use schemes being applicable.  

 
With regards to privacy, this point has been responded to. It must however be noted 
that the building is to be lowered and complies with all the scheme building parameters. 
The notion of privacy is mitigated since the building will be lowered meaning the 
property will have a similar effect / impact that a double storey building would have. 
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The objection regarding the Milkwood trees have been responded to in previous 
objections above.  

 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Refer to paragraph 9 below. 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to paragraph 7 above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

The main ground of objections and the town planner’s response thereto are 
summarised below and should be read together with the applicants comment in 
paragraph 7 above: 

 
Loss of privacy 

 
The title deed rear building line of 3,57m is not correct as the township establishment 
refers to a 3,15m title deed building line.  The land use scheme provides for a 2m rear 
building line which had buy-inn from the Overstrand Community at large. 

 
Despite the objections, should the dwelling be situated on the title deed building line, 
it will still impact adjoining properties in terms of overlooking and loss of privacy, 
regardless of whether the dwelling is constructed on the 2m land use scheme or 3,15m 
title deed building line. 

 
The biggest impact will be to the rear gardens of Erf 413 directly to the south of the 
application property and Erf 410 to the southwest.   Erf 414 to the southeast is a guest 
house and developed with an illegal canopy extending onto the rear boundary blocking 
views onto the rear elevation.  The flank elevation of this property contains non-
habitable room windows.  The primary recreational spaces of the aforesaid erven are 
south facing, comprising balconies with ocean views, not affected by the proposal.  

 
The proposed site development plan indicates a first and second floor balcony to the 
northeast facing the flank elevation of the objectors’ property (Erf 415).  The dwelling 
on this property is situated 7,5m from the rear property boundary.  Thus, even should 
the title deed building line be retained, the impact in terms of privacy and overlooking 
would be similar especially as the proposed dwelling complies with the applicable 
lateral building lines.  It can be argued that the proposed dwelling location will have a 
slightly lesser impact as it would look over the bottom end of Erf 415’s rear garden. 

 
Blocking of natural light 

 
The proposed dwelling, regardless of the location will result in some impact upon 
adjoining properties in terms of sun / daylight.  Given the difference of only 1,15m 
between the land use scheme and title deed, the impact of the proposed building 
location will have a similar impact which is not considered so significant as to justify 
refusal of planning permission. 
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Overloading of infrastructure 
 

The point of objection is speculative and should be dismissed. 
 

Reduction in property values 
 

The point of objection is speculative and should be dismissed as it is not substantiated 
by factual evidence. 

 
Reduced airflow and ventilation 

 
The objection is speculative and not substantiated by evidence.  The 2m resulting 
building lines to be retained is still sufficient to ensure ventilation and airflow. 

 
Safety – fire hazard due to distance between erf boundary and building 

 
The objection is speculative and not substantiated by evidence.  Also, the building plan 
submission will be scrutinised for compliance with the building and fire regulations, 
which 1m normally considered the minimum. 

 
Access and Services – space between building and boundary to accommodate 
underground services 

 
Though services are mostly provided for in the road reserve the proposed 2m building 
line is sufficient for the on-site service requirements. 

 
The property is large enough to place the building without encroaching the building 
lines and the Milkwood trees will be damaged no matter how the building is placed 

 
More than 50% of the front halve of the property contains milk wood trees, leaving only 
a southern rear portion suitable for development purposes.  The proposed siting will 
only impact one smaller Milkwood tree in the vicinity of the dwelling whilst the 
remaining Milkwood trees will be retained. 

 
Contravention of Spatial Planning Objectives 

 
The objector, owner of Erf 414 states that removal will impact uniform building line 
setbacks imposed to protect the character of the area and will be negatively impacted 
by the proposal.  The proposal is therefore inconsistent with the SDF and the By-law 
that protects neighbourhood character, compatibility of scale and safeguard the rights 
of adjoining owners. 

 
The title deed provides for outbuildings, including servants’ quarters to be constructed 
on the rear property boundaries.  Scrutiny of building plans reveals several 
outbuildings and additions onto and in close proximity to the rear property boundaries 
in the vicinity, albeit mainly storage, garage or carport related structures, including on 
the objectors properties.  This specific objector operates a three-bedroom guest house.  
The entertainment and relaxation areas is mainly the sea facing balcony in front, whilst 
the rear elevation contains an illegal canopy up to the rear property boundary.  
Unauthorised additions over the street building line have also been made, both of 
which encroach the title deed building lines.  The western flank elevation of the 
property contains mainly contain windows to non-habitable rooms and will and will not 
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unacceptably impact the property owner sufficient to justify refusal of planning 
permission. 

 
Undesirable precedent 

 
Precedent is not a valid reason for refusal as each application is to be considered on 
merit. 

 
Nature of proposed building plan posing future risk for building / planning irregularities 
and financial loss to neighbours 

 
The proposed building plan complies with the development parameters in terms of the 
land use scheme in terms of building line, height and coverage.  The objection is not 
considered to have merit given that the proposal is to the evaluated and considered 
based on the information in front of the decision maker. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 
The application will not further perpetuate spatial injustices being on an existing 
erf within the established residential area of Franskraal. 

 
Spatial sustainability 
The proposal is not in conflict with the applicable spatial planning policies that 
adheres to the principle of spatial sustainability. 

 
Efficiency 
The proposal will ensure the optimal use of space on the property thereby 
optimising existing resources, infrastructure and sustainable development and 
continues the existing suburban development typology, whilst the developed is 
informed and will retain most of the protected trees on the property. 

 
Spatial resilience 
The proposal is not in conflict with the applicable spatial planning policies that 
adheres to the principle of spatial sustainability. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 
Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 

 
The application is consistent with the SDF being an existing property in the 
residential area of Franskraal. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The proposal is consistent with the development parameters in terms of the 
Overstrand Land Use Scheme, 2020. 

 
10.9 Additional Planning Motivation for Removal of Restrictive Condition 

 
The property is subject to restrictive title deed conditions contained in Title Deed 
No. T14841/2022 that read as follows: 

 
“geen geboue of struktuur of enige gedeelte daarvan behalwe grensmure en 
heinings mag binne 4.72 meter van die straatlyn wat `n grens van hierdie erf 
vorm opgerig word nie ook nie binne 3.57 meter van agtergrens of 1,57m vanaf 
die sygrens van ‘n aangrensende erf nie, met dien verstande dat `n buitegebou 
met die toestemming van die plaaslike owerheid op die voorgeskrewe ruimte 
langs die agtergrens opgerig mag word mits sodanige buitegeboue nie `n hoogte 
van 3.05 meter te bowe gaan nie, watter hoogte gemeet moet word van die vloer 
tot die ankerplaat en mits geen gedeelte daarvan vir bewoningsdoeleindes deur 
mense aangewend word nie.” 

 
It must be pointed out that the 3,57m building line referred to in the title deed is 
not correct as the conditions of township establishment refers to a 3,15m title 
deed building line.  The applicant did not submit a conveyancing certificate 
although the title deeds of the adjoining developed erven was scrutinised as 
being subject to a 3,15m rear building line. 

 

The application for removal of restrictive title deed condition is motivated on the 
basis that the title deed conditions originally intended to protect the residential 
character of the area where municipal management of zoning and development 
parameters were not as clear and defined as it is now. 
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The financial or other value of the rights in terms of the restrictive 
conditions enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement 

 
No person or entity will be affected financially by the removal of the restrictive 
condition.  The applicant will benefit as enable the development of the property 
in accordance with the provisions of the land use scheme. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
There is no personal benefit to the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended 

 
The property owner will benefit as removal will allow them to align with the 
development parameters in terms of the Overstand Land Use Scheme. 

 
The social benefit of the restrictive condition remaining in place in its 
existing form and the social benefit of the removal, suspension, or 
amendment of the restrictive condition 

 
The restrictive conditions remaining in place do not have a social benefit. 

 
The social benefit will only be for the property owner as it will allow the owner to 
erect a dwelling house in accordance with the provisions of the scheme 
regulations. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The application only entails removal of the restrictive building line clause from 
the title deed. 

 
Given the above the opinion is further held that the proposal is sufficiently 
evaluated in terms of Section 39 (5) of LUPA, 2014 (Act 3 of 2014). 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The subject property is constrained by mature Milkwood trees situated mostly 
between the street boundary and the middle of the property.  The location of the 
Milkwood trees informed the placement of the dwelling, where it will result in the 
removal of only one Milkwood tree, provided that the competent authority will 
issue a permit. 

 
The title deed provides for the construction of outbuildings up to the rear property 
boundary which is evident in the area and used for storage purposes or garaging 
of motor vehicles.  Typically, these are single storey structures. 
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The property has a 2,5m slope between the highest and lowest natural ground 
level points in the vicinity of the southeast rear and north west street boundaries. 

 
The title deed incorrectly refers to a 3,57m rear title deed building line, whilst the 
town ship establishment refers to a 3,15m rear building line as is evident in the 
title deeds of the adjoining developed properties available on the municipal 
system.  The proposed encroachment is in fact, less, being a 1,15m 
encroachment over the title deed building line up the 2m land use scheme 
building lines. 

 
Building line encroachments over the scheme regulations are usually limited to 
single storey encroachments.  The proposal complies with the applicable 
development parameters of the land use scheme.  Thus, the 1,15m rear title deed 
building line encroachment is not considered out of keeping with the area 
character and has the buy inn from the public at large. 

 
When evaluating the proposal, even at 3,15m or 3,57m from the rear boundary 
the proposal will have some impact upon sunlight and daylight most significantly 
to the properties to the south, namely Erven 410, 413 and 414 as discussed in 
paragraph 9 above.  Same for privacy impacts, which in case of Erf 415 would 
be worse should the title deed building line not be removed.  The proposed 2m 
building line will not have a dissimilar impact, thus the opinion is held that refusal 
based on loss of sunlight, daylight, outlook and privacy cannot be justified. 

 
Each planning application is also to be considered on merit.  The placement of 
the applicant’s dwelling is informed by the location of Milkwood trees on the 
property, whilst the chosen position will have the least impact on the Milkwood 
trees, resulting in the removal of only one.  A permit would however be required 
for removal and or trimming thereof.  Based on the site-specific circumstances 
there is merit in the retention of the milk wood trees. 

 
The proposed dwelling complies with the development parameters of the land 
use scheme.  The dwelling will have to be made interleading as the one dwelling 
unit restriction is retained.  Therefore, it is not clear how the proposal will aid to 
non-compliances of planning and building legislation as alleged by the applicant. 

 
The scale and height of the proposal will be monitored by a professional land 
surveyor that will be required to set out the building and provide the relevant 
benchmark prior to commencement of building work, including the provision of a 
height certificate prior to compliance. 

 
The application is considered desirable and recommended for approval. 

 
12. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application, applicable to Erf 412, Franskraal, in terms of Section 

16(2)(f) of the Overstrand Municipality Amendment By-Law on Municipal 
Land Use Planning, 2020 (By-Law) for the removal of restrictive title deed 
condition C.20(d) as contained in Title Deed No: 14841/2022, be approved 
in terms of the provisions of Section 61 of the By-Law, subject to the 
following conditions 
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 (a) that the approvals are for the development as indicated on Site 
Development Plan 0278/17 as submitted with the application;  

   
 (b) that the applicant at his cost appoint a Professional Land Surveyor to 

set out the building and to provide the relevant benchmarks prior to 
commencement of building work to ensure compliance with the land 
use scheme; 

   
 (c) that upon completion and prior to the occupation of the building the 

applicant furnishes a height certificate demonstrating compliance with 
the 8m height restriction as applicable; 

   
 (d) that building plans be submitted to the Building Department and all 

comments from the Building- and Fire Departments be complied with 
at that stage; 

   
 (e) that the conditions in the Services Report (attached as Annexure G), 

be complied with; 
   
 (f) that the milkwood trees in line with the applicants motivation may not 

be removed, other than the milkwood tree along the south western 
rear boundary to accomote the proposed dwelling; 

   
 (g) that the removal of milkwood trees be subject to a valid permit issued 

by the Department of Forrestry and Fisheries;   
   
 (h) that all other applicable development parameters as prescribed in the 

relevant Land Use Scheme be complied with, and 
   
 (i) that this approval does not absolve the landowners from compliance 

with any other relevant legislation. 
   
3. that the applicant and objectors be notified of their right of appeal in terms 

of Section 78 of the Overstrand Municipality Amendment By-Law on Land 
Use Planning, 2020 regarding the above decisions. 

 
13. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due process. 
❖ The application is in line with policy documents. 
❖ Character of the area and vested rights will not be unacceptably impacted upon. 
❖ Consistent with planning principles in terms of LUPA and SPLUMA  
❖ Consistent with the SDF. 

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Objections received 
Annexure F: Response from applicant 
Annexure G: Services Report 

  

17



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 28 MAY 2026 

 
 
 

SIGNATURES 
 

Name:   SW VAN DER MERWE 
 

Signature:  ___________________ 
 

SACPLAN Reg No:   A/1850/2014 
 

Date:   ___________________ 

18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57


	May 28 2026 MPT Agenda.pdf (p.1-3)
	May 28 2026 MPT Index.pdf (p.4)
	01_Items 1-4.1 (p1-57) Municipal Planning Tribunal Agenda 28 May 2026.pdf (p.5-61)
	412 GFK- ROR FINAL (ac).pdf (p.1-18)
	412 GFK - ANNEXURES.pdf (p.19-57)


