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4.2 
ERF 197, 23 MYRTEL STREET, SANDBAAI: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS, CONSENT USE, DEPARTURE AND 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS MB PLAN TOWN 
PLANNING ON BEHALF OF HERMANUS CHILD AND FAMILY SERVICES  
 
197 HSB (4286/2022) 
B Minnaar (028) 313 8900 Hermanus Administration 
9 April 2025 
 

1. EXECUTIVE SUMMARY 
 

An application, in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law) has been received on 
07 November 2022 from MB Plan Town Planning on behalf of Hermanus Child and 
Family Services applicable to Erf 197, Sandbaai for the following: 

 
❖ removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

By-Law of condition B.2.(a) & B.2.(c) contained in Title Deed T1949/2022, to 
utilize the property as an institution as well as to accommodate more than one 
dwelling unit. 

 
❖ consent use in terms of Section 16(2)(o) of the By-Law to utilize the property 

as an institution (home for indigent children). 
 

❖ departure in terms of Section 16(2)(b) of the By-Law to: 
• relax the southern lateral building from 2m to 0m to accommodate the 

existing garage/storage space; and 
• relax the total floor area of the second dwelling from 120m2 to 170m2. 

 
❖ determination of an administrative penalty in terms of Section 16(2)(q) of the 

By-Law to for the existing building and land use contravention. 
 

The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  Title Deed 
T1949/2022 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Authorized Official 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 197, Sandbaai is situated at 23 Myrtle Street.  The property is zoned as 
Residential Zone 1, measuring 1023m² in extent and comprising of two (2) buildings.  
The current property owner took transfer of the property in 2022 and utilised both 
buildings for institutional purposes without the relevant approval of the municipality. 

 
The building 1 (positioned near the street) houses male children and consists of the 
following: 
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• open plan living area with kitchen; 
• main bedroom with an en-suite for the carer; 
• bedroom 2 consists of 3 beds; 
• bedroom 3 consists of 3 beds; 
• a full bathroom, and 
• garage that was converted into a study area. 

 
Building 2 (positioned at the rear of the property) was originally approved as an 
outbuilding (garage) accommodating four (4) vehicles.  The outbuilding was 
converted into an additional dwelling unit which was further extended to include 
another garage and a covered patio.  Building 2 houses female children and consists 
of the following: 

 
• open plan living area with a kitchen; 
• main bedroom with an en-suite for the carer; 
• bedroom 2 consists of 3 beds; 
• bedroom 3 consists of 4 beds with a cot for an infant; 
• a full bathroom, and 
• a garage used for storage. 

 
The property is restricted to residential use and one dwelling with associated 
outbuildings in terms of the title deed.  Application is therefore made for the removal 
of restrictive title deed conditions. 

 
An application is also made for consent use to accommodate the institution on a 
single residential property as well as departures for exceeding the 120m² restrictions 
for a second dwelling and encroaching the southern boundary line. 

 
Due to the property being operated as an institution without the necessary municipal 
approval, an application for the determination of an administrative penalty has also 
been submitted. 

 
The application therefore entails applications for removal of restrictive title conditions, 
consent use, departure, and the determination of an administrative penalty. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
❖ The Hermanus Child and Family Services NPO is operating an institution from 

the subject property housing indigent children. 
❖ The application area accommodates a main dwelling unit at the front of the 

property and a second dwelling unit at the back of the property. 
❖ The main dwelling is partly approved.  The second dwelling was converted from 

a previous garage with a few additions. 
❖ The services provided by the organisation include designated child protection, 

alternate care residential centres and early childhood development. 
❖ Children placements are longer in term (until 18 years of age). 
❖ The owner purchased the property on 28 October 2021 from the previous 

owner.  The building transgressions which the previous owner is responsible 
for, already existed.  The contraventions include a second dwelling and the 
increased floor area of the second dwelling.  The current property owner is 
responsible for the existing proposed land-use for the institutional use. 

60



MUNICIPAL PLANNING TRIBUNAL  29 MAY 2025 
 
 

❖ The current owner intends to rectify all existing contraventions through the 
submission of this application. 

❖ The removal of restrictive conditions will allow the property to be restricted in 
terms of the scheme with regards to the land use rights of the property. 

❖ Although an application for consent use is applied for to accommodate an 
institution, the actual use of the property will remain residential (housing for 
indigent children). 

❖ The garage located over the rear building line is not a habitable space and will 
be utilised for housing a vehicle or for storage purposes.  The impact on the 
neighbouring property is minimal since no visual or privacy intrusions occur. 

❖ The applicant motivates that the administrative penalty be waived. 
❖ The proposed development is situated on an already services property with 

sufficient services available for the proposed use. 
❖ The proposal is consistent with the Overstrand Municipality Spatial 

Development Framework as well as the Overstrand Municipality Growth 
Management Strategy. 

❖ The property is not situated within the EMOZ or HPOZ. 
❖ The planning principles will be discussed in point 10.2 of this report. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 03 March 2023 06 April 2023 

Gazette Yes 10 March 2023 06 April 2023 

Notices (possibly affected 
property owners) Yes 03 March 2023 06 April 2023 

Notices (persons 
mentioned in title deed) N/A N/A N/A 

Internal Departments Yes 07 March 2023 06 April 2023 

Ward councillor Yes 03 March 2023 06 April 2023 

Total comments ONE (1) letter of objection (LATE) 

Total letters of support THREE (3) letters of no objection 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Environmental Services 07/03/2023 No objection. 

Building Department 07/03/2023 
No objection: All buildings to comply 
with NBR and all other applicable 
law.  

Fire Department  09/03/2022 

The fire department has no objection 
subjection to compliance with the 
provision of SANS 10400 A:2016, 
10400-T:2020 and the By-Law 
relating fire safety. 

OpenServe (Telkom) 15/03/2023 Attached as Annexure G. 

Services Report  28/03/2023 Attached as Annexure H. 

Waste Management 05/04/2023 
No objection from Solid Waste 
Planning based on additional 
information received. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Registered letters sent to interested and affected parties, advertisements published 
in the Village News (local newspaper) and Provincial Gazette as well as a site notice 
invited the public to comment on the application during public participation. 

 
Three letters of no objection were received (dated 11 April 2023, 24 May 2023 and 
25 May 2025.  One (1) late objection was received from H Potgieter (dated 
05 May 2023). Attached as Annexure E. 

 
The applicant was provided with an opportunity to respond to the objection.  
Attached as Annexure F. 

 
See below a summary of the objections and applicant’s response thereon, and also 
the municipal town planners’ comments thereon. 

 
LETTERS OF NO OBJECTION FROM NJ VAN RENSBURG, PJ BOTHA AND D PIENAAR 
NJ van Rensburg 
 
“Goeie dag 
Ek het geen besware teen die verandering van die ontwikkeling van bogenoemde 
erf nie.” 
 
PJ Botha 
 
“I have no objection to the proposed changes on the above. 
 
I have no financial or other interest in this application.” 
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D Pienaar 
“Die bogenoemde het verwysing. 
 
Ons het ‘n kennisgewing ontvang per registreerde pos vir die opheffing van 
beperkende titelaktevoorwaards, vergunningsgebruik, afwyking en bepaling van ‘n 
administratiewe boete vir Erf 197 HSB. 
 
Ons het geen beswaar teen die aansoek nie.” 
RESPONSE FROM APPLICANT 
No response from the applicant was provided.  
RESPONSE FROM TOWN PLANNER: 
The letters of support are noted. 

 
OBJECTION FROM H POTGIETER 
OBJECTION 1 
The proposal will affect the rural feel of Sandbaai which is mostly responsible for 
attracting tourists and guests to the area.  The density of the area will be increased. 
 
RESPONSE FROM APPLICANT 
The proposal does not affect the rural character of the area.  The 1023m² extent of 
the subject property provides more than sufficient space to allow for the total 
existing footprint of the single-storey main and second dwellings with a total 
coverage of 32,2% which is still far from the permitted 50% coverage. 
 
The total footprint of both dwellings on the application area does not appear to be 
out of character with the total footprints on surrounding properties with similar or 
smaller erf extents. 
 
The scheme which is more updated that the title deed allows for a second dwelling 
as a primary land use right on a single residential property.  The dwellings are 
occupied by the same number of residents as that of two families.  The two homes 
for the indigent functions in much the same way as do regular families. 
 
Therefore this statement is considered to be inaccurate and should be disregarded 
as the number of dwellings, the number of residents, the residential land-use 
activities and the increase in density are similar to that of two families residing on 
the property. 
 
RESPONSE FROM TOWN PLANNER 
The notion of a rural feel is subjective.  The Sandbaai neighbourhood is an 
established residential neighbourhood within the urban edge of the municipal area.  
The proposed institution is to accommodate a home for indigent children.  Each 
dwelling on the property has a carer with approximately six (6) children.  The title 
deed is more restrictive than that of the relevant land use scheme in terms of the 
applicable uses which makes provision for a second dwelling.  Therefore, the 
additional dwelling unit proposed is considered in line with the character of the area.  
Furthermore, the actual use of the institution will remain for residential purposes. 
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OBJECTION 2 
18 People will be living permanently on a residential property. 
 
RESPONSE FROM APPLICANT 
The above comment is incorrect as a total of 14 residents reside on the property.  
The seven residents per home is equal to one family per dwelling unit, where each 
family consists of two parents with 5 children or with extended family such as 
grandparents. 
 
The objector does not explain why she considers the number of residents on the 
property to be a concern for the surrounding area.  The sufficiency of the residential 
facilities on the property to accommodate 14 residents is not taken into account or 
mentioned by the objector. 
 
Therefore this comment is erroneous and irrelevant and should be ignored. 
 
RESPONSE FROM TOWN PLANNER 
The objection provided is only a statement which does not warrant a response.  
However, as stipulated by the applicant, only 14 people will be residing in the 
dwelling units.  Furthermore, a dwelling unit is to be accommodated by a single 
family.  There is no restriction on the number of family members of a single family. 
 
OBJECTION 3 
The traffic will increase as taxis will take the children to school and elsewhere. 
 
RESPONSE FROM APPLICANT 
The statement that the traffic in the area will increase due to taxis transporting 
children to school and elsewhere is unfounded and factually incorrect. 
 
Two of the children travel to school by bus and another group of children is 
transported by a single taxi.  A vehicle belonging to the organisation is used by one 
of the staff members to transport the younger children to and from the creche.  Only 
this one vehicle is parked on the application area overnight and us used during the 
day for social work activities as well. 
 
Therefore no more traffic is generated by the two homes for the indigent than the 
traffic generated by a regular residential property accommodating two families. This 
comment is incorrect and should therefore be disregarded. 
 
RESPONSE FROM TOWN PLANNER 
The above objection is again only a statement by the objector with no factual proof 
or any concrete substantiation. 
 
The proposal to develop an institution for accommodating indigent children in two 
dwelling units on the subject property would not generate more traffic than that of 
other properties in the Sandbaai neighbourhood that have undergone a similar 
process to accommodate two dwelling units on a single residential property. 
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OBJECTION 4 
The property already has high walls with no visibility from the street. 
 
RESPONSE FROM APPLICANT 
The message the objector is trying to convey through the above statement is 
unclear.  The high walls with no visibility from the street is actually regarded as a 
positive comment as it increases the security and safety of the property thus 
contributing to the protection of the indigent children who are cared for here. 
 
This comment is considered positive and should be regarded as such. 
 
RESPONSE FROM TOWN PLANNER 
The statement is noted. 
 
OBJECTION 5 
When the property was sold on the 28th of October 2021, the irregularities were not 
picked up by the Municipal Planning Department. 
 
RESPONSE FROM APPLICANT 
The only way that the Municipal Planning Department are able to pick up any 
“irregularities” on a specific property are through complaints from the surrounding 
landowners or through an application for building alterations.  This statement 
actually confirms that the children’s homes integrate very well with the surrounding 
residential land uses as there have not been any complaints since the establishment 
of the Alternate Care Residential Centres. 
 
This comment is irrelevant and based on the incomprehension of the processes 
involved in purchasing and developing a property and should therefore be omitted. 
 
RESPONSE FROM TOWN PLANNER 
The Overstrand Town & Spatial Planning Department does not have the capacity to 
inspect and confirm whether each erf in its Municipal jurisdiction is compliant in 
terms of land use rights. The Town & Spatial Planning Department therefore makes 
use of the land use compliance process in which a complaint is submitted to the 
department in order to investigate the matter.  
 
OBJECTION 6 
Hermanus Child and Family Services have already been operating illegally for over 
a year. 
 
RESPONSE FROM APPLICANT 
When the property was purchased the building/structures already existed.  The 
current owner is only responsible for the existing proposed land-use for 
“institutional” use, consisting of homes for the indigent. 
 
Only when acquiring the building plans for the required fire certificate, did the owner 
first discover that the buildings did not correspond with the approved building plans.  
Furthermore, the owner was unaware that a consent use was required for the 
alternate care residential centres as the activities on the property are residential in 
nature and the inhabitants of the two dwellings essentially function as regular 
families. 
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As soon as the owner became aware of the contraventions on the application area, 
swift action was taken to co-operate with the municipality to rectify the situation. 
 
This comment is considered irrelevant and should be ignored. 
 
RESPONSE FROM TOWN PLANNER 
The statement is noted.  The applicant has also applied for the determination of an 
administrative penalty in order to resolve the operation of the unauthorised land use 
prior to the submission of the application. 
 
OBJECTION 7 
Has the property been inspected to determine that there is sufficient bathrooms and 
toilet facilities for the children. 
 
RESPONSE FROM APPLICANT 
Each house accommodates two bathrooms with two toilets, thus providing one 
bathroom and one toilet to be shared by three children.  In the experience of 
Hermanus Child and Family Services, the ablution facilities provided are considered 
more than sufficient for a household consisting of one house mother and six 
children. 
 
This comment should be omitted as the ablution facilities provided are considered 
sufficient for the number of residents on the property. 
 
RESPONSE FROM TOWN PLANNER 
The subject property and the use thereof must still comply with all relevant 
legislation which includes health and safety as well as compliance with the 
legislation of the Department of Social Development which will be a condition of 
approval.  
 
OBJECTION 8 
Can the sewer system cope with all these residents? 
 
RESPONSE FROM APPLICANT 
Due to the fact that the number of residents on the property are equal to a 
household consisting of two families, sewerage capacity is sufficient.  Furthermore, 
according to Hermanus Child and Family Services, no problems relating to the 
volume of sewerage have been encountered thus far.  No comment or concern was 
raised by the Municipal Engineering Department in this regard either. 
 
This comment is not considered a cause for concern and should therefore be 
omitted. 
 
RESPONSE FROM TOWN PLANNER 
The application was circulated to the Engineering Services Department which 
confirmed that only the existing sewerage connection be utilised.  They further 
stipulated that should larger capacity services be required then the upgrading will be 
at the owner’s cost. 
 

 
In light of the above, the objections have been adequately discussed and resolved. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to point 7 of this report. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Refer to point 7 of this report. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The application is consistent with the principle of spatial injustice since the 
proposal is to accommodate a home(s) for indigent children. 

 
Spatial sustainability 
The application is in line with the character of the area since the actual use of 
the property will be for residential purposes.  The proposal will have no impact 
on the conservation worthy areas of Sandbaai. 

 
Efficiency 
The application to accommodate two dwelling units for homes for indigent 
children effectively optimises the utilisation of the land.  Therefore, the proposal 
is consistent with the principle of efficiency. 

 
Spatial Resilience 
The integration of an institution within an established neighbourhood ensures 
that the use of the property (for residential purposes) is maintained.  And that 
for any reason that the property will no longer be utilised for an institution, the 
residential character of the site is maintained. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
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The application is consistent with the SDF. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on municipal engineering services 
 

The proposed development is situated on an already serviced site and no 
additional services are required.  The proposed land use will not have a 
significant impact upon existing services and is supported by the Engineering 
Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The application does not trigger the provisions of NEMA or Section 38 of the 
National Heritage Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application proposes that the existing garage for the main dwelling has 
been converted into a study which does not require approval since it is not 
located over any building lines. The application also proposes that a new 
garage be developed at the rear of the property which can be utilised for storing 
vehicles or for other storage purposes.  The garage is situated over the 2m 
scheme building line which extends to the rear property boundary line.  An 
application for the departure has been submitted.  The zoning scheme permits 
the development of garages over the applicable side- and rear building lines 
subject to the neighbours’ consent which has been provided (Erf 198 – refer to 
Annexure I). 

 
The application also proposes that the 2nd dwelling exceed the permissible 
120m² development restriction.  The proposal complies with all the 
development requirements apart from the size of the dwelling.  Therefore, an 
application has been submitted to accommodate the increased second dwelling 
size.  The proposed size of the second dwelling is 141.9m², but with the 
inclusion of the patio, the size of the second dwelling is increased to 170m².  
The size of the main dwelling unit must also be considered.  The size of the 
main dwelling is 125,9m² in extent, with the additions of both front and rear 
covered patios, the size of the dwelling increases to 159,4m².  It should 
therefore be considered that the main and the second dwelling names could be 
changed since the function of the dwelling houses will be utilised in conjunction 
with one another.  If the dwelling names are changed, then the building situated 
at the front of the property will be the second dwelling, and the increase in 
dwelling size alone will be from 120m² to 125,9m² which is close to the 
threshold size of a second dwelling.  It is therefore considered that the 
increased size of the dwelling unit at the rear to 170m² be considered desirable. 

 
It must also be noted that the additions have already been constructed and is 
currently being operated as an institution to accommodate homes for indigent 
children.  The applicant has submitted an application for the determination of an 
administrative penalty which will be discussed later in the report. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The restrictive conditions as contained in Title Deed T1949/2022 to be removed, 
read as follows: 

 
Clause B.2.(a) - “That the above erf or erven be used for residential purpose only.” 

 
Clause B.2.(c) - “That not more than one dwelling together with outbuildings and 

accessories be erected on any of the above erven and that not 
more than one half of the area of any one of the above erven be 
built upon.” 

 
In terms of Chapter 4, Section 35(4) of the Overstrand Municipality’s By-Law on 
Municipal Land Use Planning, 2020 and Section 39(5) of the Land Use Planning 
Act, 2014, when the municipality considers the removal, suspension or amendment 
of a restrictive condition; the municipality must consider the following: 

 
The financial or other value of the rights 

 
No financial or other value of the rights in terms of the restrictive conditions enjoyed 
by the owner, are evident. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
No material personal benefits which accrue to the holder of the rights in terms of the 
restrictive conditions are evident. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended 

 
Hermanus Child and Family Services will be able to continue offering a vital service 
to the children of poor and needy families within the Greater Hermanus community, 
by providing two Alternate Care Residential Centres on the subject property.  This 
involves 12 children under the care of 2 house mothers, assisting these children to 
be integrated and raised within a society where a variety of opportunities exist for 
upliftment, growth and success for these children. 

 
Therefore, the personal benefits will accrue to the less privileged, including the 
previously disadvantaged children of the Hermanus community which are being 
cared for on the subject property. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition 

 
No material social benefits to the restrictive conditions remaining in place in its 
existing form are evident. 
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The removal of the restrictive conditions will allow Hermanus Child and Family 
Services to continue their charitable work of serving and protecting certain of the 
most vulnerable members of the Greater Hermanus Community. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The removal of the restrictive title deed conditions mentioned above will allow the 
Hermanus Child and Family Services to continue their charitable work of serving 
and protecting certain of the most vulnerable members of the Greater Hermanus 
Community 

 
Conclusion 

 
The removal of the restrictive condition regarding the number of dwelling units 
permitted on a property to accommodate more than one dwelling unit as well as the 
removal of the restrictive condition regarding the use of the property to allow for an 
institution facility (the actual use of the property remaining as residential) should be 
supported for the following reasons: 

 
❖ The use of the property will be for institutional purposes; however the actual 

use of the property will remain as residential (home for the indigent children). 
❖ The impact of the proposed application on the surrounding character will not 

be much different to that of a normal residential property that consists of two 
dwelling units. 

❖ The application is proposed in such a way that, if in future the institutional use 
will no longer be operational, the dwelling unit will still be able to operate as 
two separate dwelling units. 

The proposed application for the removal of the aforementioned restrictive title deed 
conditions is therefore considered favourable from a town planning perspective. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Erf 197 is located in the residential area of Sandbaai and is 1023m² in extent.  The 
property is zoned Residential Zone 1: Single Residential Zone.  As stipulated 
throughout the report, the property is utilised as an institution for homes for the 
indigent children. 

 
The departures to accommodate the garage over the rear building line is supported 
from the town planning department due to the land use scheme making provision 
therefore subject to neighbours’ consent which has been provided.  Furthermore, the 
departure to accommodate an increase in size of the second dwelling unit is 
supported due to the main dwelling unit being 125,9m² which is just over the 120m² 
development restrictions.  As stipulated previously, the description of the two 
dwelling units can be swopped which will result in the main dwelling (to be named the 
second dwelling) size being just over the development restriction having no major 
negative effect on the surrounding properties and is considered a more desirable 
departure encroachment. 

 
The consent use for operating an institutional facility (home for indigent children) is 
considered desirable from a town planning perspective since the use of the property 
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will remain as residential purposes.  Furthermore, the two dwelling units (institutional 
facilities) can easily be used as normal dwelling units in for any reason that the 
institutional facility is no longer operational. 

 
There is sufficient parking on the property since only one car is utilised by the 
institution and in the event that the children need to be transported to and from the 
institution, then transport services are utilised. 

 
Note that adequate services are provided on site, therefore no additional services are 
required. 

 
The property has already been developed and utilised for institutional purposes, 
therefore the property is subject to the determination of an administrative penalty. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY 

 
In terms of the By-Law the applicant must provide the following in terms of Section 
90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity, and extent of the contravention 

 
❖ Existing institutional land use which contravenes the conditions contained in 

the title deed. 
❖ Existing second dwelling which contravenes the conditions contained in the 

title deed. 
❖ Existing 2m southern rear building line encroachment of a portion of the 

second dwelling garage up to 0m, contravening the land use scheme 
regulations. 

❖ Existing total floor area of approximately 170m² for the second dwelling, 
exceeding the maximum permitted total floor area of 120m² by 50m². 

(b) the conduct of the person (allegedly) involved in the contravention 
 

❖ The building contraventions originated from the previous owner. 
❖ The current property owner is responsible for the utilisation of the two 

dwelling units for institutional purposes for homes for indigent children. 

(c) a report by a quantity surveyor in matters of unauthorised 
building/construction 

 
No report by a quantity surveyor or builder’s quotes were submitted.  Therefore, 
the municipality will determine the administrative penalty by utilising the 
municipal tariff. 

 
(d) whether the unlawful conduct was stopped 

 
The building contraventions and the addition of a second dwelling have already 
been built prior to the current property owner taking ownership of the property. 
However, the current property owner has since ownership utilised the property 
for institutional purposes and remains operational. 
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(e) whether the person allegedly involved in the contravention has previously 
contravened this By-Law or a previous planning law 

 
It is motivated that the current property owner is not aware of any previous 
contraventions of this By-Law or previous planning law. 

 
Administrative penalty calculation: 
 
The extent of the encroachment is highlighted in the table below: 

 
Unauthorised Structures Encroachment Extent 
Garage / storage room ±17.54m ² 
Total Extent of Building Line Encroachments ±17.54m ² 

 
 

Unauthorised Land Use Encroachment Extent 
Second dwelling ±141.9m² 
Institutional facility (dwelling units 1 & 2) ±267.8m² 
Total unauthorised land use ±409.7m² 

 
With reference to the calculation of the unauthorised land use: the second dwelling is 
also being operated as an institutional facility and should not be calculated twice. 
Therefore, the total unauthorised land use size applicable is only 267.8m².  
 
The contravention calculation is as follows: 

 
Unauthorised encroachment 
Municipal tariff: R20 253,00  
Encroachment: 17.54m2  
Calculation: 17.54m2 x R20 253,00 = R355 237.62 

 
Note: It is of the opinion that the property owner sought immediate rectification of the 
unauthorised building line encroachment. In addition, the immediate neighbour 
provided their consent for the current position of the garage/storage room. 
Therefore, the opinion is held that an administrative penalty of 1% be imposed.  

 
Administrative penalty:  (R355 237.62 x 1%) = R3 552.38 

 
Unauthorised land use 
Land Value:    R520 000 
Erf Size:    1023m² 
Price/m²:    Land value ÷ erf size  

= R508.31 / m² 
Unauthorised Land Use extent:  267.8m²  
Contravention Value:    (267.8m2 x R508.31) = R136 125.42 

 
Note: The onus is on the property owner to ensure that their land use rights are in 
place prior to operating a land use activity prior to the approval thereof. Furthermore, 
the property owner did not receive a notice of non-compliance for unauthorised land 
use, therefore an administrative penalty of 5% is imposed. 

 
Administrative penalty:  (R136 125.42 x 5%) = R6 806.27 
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Total contravention penalty  = Building work + land use 
= R3 552.38 + R6 806.27 
= R10 358.65 

 
Conclusion 

 
With the above-mentioned stated, it is evident that the application is considered 
desirable from a town planning perspective subject to conditions of approval and that 
the property owner not be exempt from an administrative penalty. 

 
13. RECOMMENDATION 

 
1. that the objection be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for the 
removal of restrictive title conditions B.2.(a) & B.2.(c) as contained in Title 
Deed T1949/2022 applicable to Erf 197, Sandbaai, in order to accommodate a 
second dwelling unit as well as an institutional facility (homes for indigent 
children) on the subject property, be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for 
consent use applicable to Erf 197, Sandbaai, in order to accommodate an 
institutional facility (homes for indigent children) on the subject property, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
4. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for the 
departure of the southern lateral building from 2m to 0m to accommodate the 
existing garage/storage space; and the departure of the total floor area of the 
second dwelling from 120m² to 170m²; be approved in terms of the provisions 
of Section 61 of the By-Law; 

  
5. that the determination of an administrative penalty in terms of Section 90(4) of 

the By-Law for the unauthorised building work over building lines and 
unauthorised land uses on the subject property, be imposed, and that an 
administrative penalty fee of R10 358.65 be payable within ninety (90) days of 
this decision; and 

  
6. that the decisions in paragraphs 2. to 4. above be subject to the following 

conditions: 
   
 (a) that the approval is only for the development as indicated on Plan no. 

2022_22_WD_001_REV dated 2022/09/19, as submitted with the 
application; 

   
 (b) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage; 
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 (c) that the number of children be restricted to six (6) per dwelling and one 
(1) carer per dwelling; 

   
 (d) that the carers in each building reside on the premises permanently in 

relation to this planning approval; 
   
 (e) that the property owner comply with the Department of Social 

Development legislation; 
   
 (f) that all the conditions in the Engineering Services Report and Telkom 

(attached as Annexures G and H), be complied with; 
   
 (g) that the rates of the property be amended accordingly in terms of the 

latest rates policy; 
   
 (h) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with, and 
   
 (i) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation; 
   
7. that the applicant and person who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality Amendment By-
Law on Land Use Planning, 2020 with regard to the above conditions of 
approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The objection has been adequately responded to. 
❖ The actual use of the institutional facilities remains for residential purposes and is 

in line with the residential character of the Sandbaai area. 
❖ If for any reason that the institutional facilities are no longer in operation, the two 

dwelling units can immediately and without alterations be utilised for normal 
residential buildings for housing a single family in each dwelling unit. 

❖ There is sufficient parking on the property since only one car is utilised by the 
institution and in the event that the children need to be transported to and from 
the institution, then transport services are utilised. 

❖ Adequate services are provided on-site, therefore no additional services are 
required. 

❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 
when it comes to land use and building line parameters. 

❖ The proposal will not negatively impact on existing/vested rights of adjoining 
property owners or the character of the area. 

❖ The proposal is considered in line with the Municipality’s SDF. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
❖ That the administrative penalty is imposed; the onus remains on the property 

owner to ensure their property has the necessary development rights. 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T1949/2022 
Annexure E: Objection received 
Annexure F: Response from applicant from applicant 
Annexure G: Comment: OpenServe (Telkom) 
Annexure H: Services Report 
Annexure I: Neighbours consent (Erf 198) 
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