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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 25 April 2018 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 6846, 12 CROSS STREET, HERMANUS, OVERSTRAND MUNICIPAL 

AREA : REMOVAL OF RESTRICTIVE TITLE DEED CONDITION AND 
SUBDIVISION: MESSRS PLAN ACTIVE TOWN- AND REGIONAL 
PLANNERS ON BEHALF OF JA DU TOIT 

 
Report attached 

 
 
4.2 ERF 1772, STANFORD, OVERSTRAND MUNICIPAL AREA : PROPOSED 

CONSENT USE : MESSRS WRAP ON BEHALF OF SEBUMO TUDE 
GUEST SERVICES & MORE CC 

 
Report attached 

 
 
4.3 ERF 115, 39 THE CRESCENT, FISHERHAVEN, OVERSTRAND MUNICIPAL 

AREA : REMOVAL OF RESTRICTONS, CONSENT USE AND DEPARTURE : 
MESSRS HIGHWAVE CONSULTANT ON BEHALF OF GPN KRUGER 

 
Report attached 

 
 
4.4 ERF 3054, 11 SEAVIEW DRIVE, BETTY’S BAY, OVERSTRAND 

MUNICIPAL AREA : REMOVAL OF RESTRICTIVE CONDITIONS AND 
CONSENT USE : MESSRS PLAN ACTIVE ON BEHALF OF ALPAC 
INVESTMENT CC 

 
Report attached 
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4.5 ERF 845, CORNER OF END- AND LOUIS TRICHARD STREET, 

SANDBAAI, OVERSTRAND MUNICIPAL AREA : APPLICATION FOR 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND CONSENT 
USE : MESSRS ROUTE 2EC TOWN PLANNING STRATEGIES ON BEHALF 
OF AC MURRAY 

 
Report attached 
 

 
4.6 ERF 238, 4 ROCKLANDS ROAD, WESTCLIFF, HERMANUS, 

OVERSTRAND MUNICIPAL AREA : PROPOSED REMOVAL OF 
RESTRICTIVE CONDITIONS AND DEPARTURE : MESSRS INTERACTIVE 
TOWN & REGIONAL PLANNERS ON BEHALF OF THE KAMMARIEB 
FAMILY TRUST 

 
 Report attached 
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4.1 
ERF 6846, 12 CROSS STREET, HERMANUS, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITION AND SUBDIVISION: MESSRS 
PLAN ACTIVE TOWN- AND REGIONAL PLANNERS ON BEHALF OF JA DU TOIT 
 
6846 HEC (3774) 
P Roux (028) 313 8900 Hermanus Administration 
4 April 2018 

 
1. EXECUTIVE SUMMARY 

 
To consider an application received on 5 September 2017 from Messrs Plan Active 
Town- and Regional Planners on behalf of the owner, JA du Toit, of Erf 6846, 
Hermanus, for the following: 

 
 application in terms of Section 16(2)(f) for the removal of restrictive title condition 

E (2) in order to subdivide Erf 6846, Hermanus into three (3) portions; and 
 

 application in terms of Section 16(2)(d) for the subdivision of Erf 6846, Hermanus 
into three (3) portions namely, Portion A ±1500m²; Portion B ±1500m² and a 
Remainder ±4140m². 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Subdivisional Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 6846 is situated in Fernkloof (i.e. Eastcliff), Hermanus and measures 7141m² in 
extent.  The property is zoned for single residential use and is located in one of the 
historical residential areas of Hermanus.  The erf is developed with an existing 
dwelling and subservient outbuildings.  The applicant proposes to subdivide the 
subject property into three (3) erven in order to create two (2) additional erven.  The 
applicant also proposes to remove a title deed restriction which prohibits the 
subdivision of the subject property. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the subdivision is summarised as follows: 

 
 The property owner wishes to subdivide the subject property in order to create a 

Remainder with two (2) additional portions namely Portion A and B. 
 The applicant motivated the proposed subdivision under the following points; 

o surrounding erf sizes; 
o accessibility; 
o impact on the character of the area; 
o erf shape; and 
o planning principles. 

 The zoning of the properties will remain unchanged. 
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 The proposed property sizes are larger than the adjacent single residential 
zoned property sizes. 

 Access to the Remainder of Erf 6846 will remain from Cross Street and a drive 
way will therefore be developed between Portions A and B. 

 A title deed restriction is applicable which the applicant wishes to remove as it 
prohibits the proposed subdivision. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 26/10/2017 01/12/2017 

Ward councillor Yes 26/10/2017 01/12/2017 

News paper Yes 26/10/2017 01/12/2017 

Gazette Yes 27/10/2017 01/12/2017 

Total letters of support None 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Building 
Department 

30/10/2017 

Why does the Arc Street 
side property need a 
R.O.W access from 
Cross Street?  They 
must get access from 
Arc Street.  To comply 
with Section 38(1) of the 
Heritage Act for 
subdivision of 3 or more 
erven. 

Negative 

Electro Technical 
Services 

23/11/2017 No objection. Positive 

Fire Services 22/11/2017 

No objection, provided 
that any structural 
development is in 
compliance with 
requirements of National 
Fire Protection 
Regulations 
SANS10400T:2011 

Positive 
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Telkom 12/12/2017 Annexure F. Positive 

Environmental 
Section 

27/12/2017 No objection. Positive 

Heritage 18/01/2018 Supported Positive 

Operational 
Services 

26/02/2018 No objection. Positive 

Engineering 
Services 

04/04/2018 Annexure G. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) objection was received from J Faircliff.  The points of the objection can be 
summarised together. 

 
There is no sewerage line from Cross Street 

 
Applicant’s response 

 
The applicant states that they contacted the Operational Department regarding the 
availability of a sewer line.  It was confirmed that a sewerage line is available for 
connection. 

 
Town Planner’s response 

 
Refer to the Services Report, services are available. 

 
The subdivision of the property will de-value our property and the area in 
general as the area is of high value due to the large sizes of the properties 

 
Applicant’s response 

 
The proposed sizes will be in line with the current erf sizes in the residential block 
(which varies between 1499m² to 2864m²).  Therefore the proposed two (2) erven 
and the remainder will not have a negative impact on the land value. 

 
Town Planner’s response 

 
The comment regarding the de-valuation of property prices due to subdivision into 
smaller erven is not substantive as the proposed subdivisions are larger than the 
objector’s property which measure 1196m² in size. 

 
The proposed driveway to the original dwelling goes up from Cross Street to 
the house at the back (the remainder of Erf 6846).  There will therefore be three 
(3) driveways directly opposite our house where there was only one (1).  This 
will increase traffic and noise pollution.  The dwelling already has access from 
behind (from Arc Street).  Should the application be approved then the access 
must be from Arc Street.  Access to the garages can be made from the back. 
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Applicant’s response 
 

The existing entrance is accessed from Cross Street; the access will be moved to the 
centre of Erf 6846, Hermanus in order to create an avenue towards the entrance of 
the manor house.  Further, due to the width of the erven it is likely that only one (1) 
access will be in front (Cross Street) of the objector’s property, the second will be 
across and between Erven 5733 and 5734 and the third entrance will be across 
Erf 5734.  As per locality map it is impossible that all three accesses are situated 
across of Erf 5733. 

 
The current dwelling faces Cross Street; therefore it is most practical to gain access 
from Cross Street.  To access the garages from Cross Street is not feasible. 

 
Town Planner’s response 

 
The objection is noted; however there are currently fifteen (15) access points to the 
various properties, the impact of an additional two (2) access points onto Cross 
Street will be low. 

 
The comment received from the Building Department also stated that the existing 
entrance from Cross Street must be moved to Arc Street.  However, there are 
various planting and cascades (earth banks) which will have to be removed at the 
cost of the property owner.  The proposed access from Arc Street to the existing 
garages is not productive or cost effective as there can still be an access 
accommodated from Cross Street through a panhandle/avenue.  It should be noted 
that the property next to Erf 5733 also has access via a panhandle therefore the 
proposed access is in line with the current street morphology. 

 
Object strongly against the subdivision as a whole. 

 
Town Planner’s response 

 
The last point made by the objector is a general statement and can therefore not be 
directly responded. 

 
Comments from Building Department: 

 
Why does the Arc Street side property need a R.O.W access from Cross 
Street?  They must get access from Arc Street.   

 
As stated previously there are various planting and cascades (earth banks) which will 
have to be removed at the cost of the property owner if the access is moved to Cross 
Street.  The proposed access from Arc Street to the existing garages is not 
productive or cost effective as there can still be an access accommodated from 
Cross Street through a panhandle/avenue.  It should be noted that the property next 
to Erf 5733 also has access via a panhandle therefore the proposed access is in line 
with the current street morphology. 

 
To comply with Section 38(1) of the National Heritage Resources Act for 
subdivision of three (3) or more erven. 

 
Town Planner’s response 
 
Under Section 38 (1)(c) of NHRA the following is stated: 
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any development or other activity which will change the character of a site - 
 
(i)  exceeding 5 000m² in extent; or  
(ii)  involving three (3) or more existing erven or subdivisions thereof; or  
(iii)  involving three (3) or more erven or divisions thereof which have been 

consolidated within the past five (5) years. 
 

The comment from the Building Department neglected to mention the first segment 
of the subject clause.  This first segment states that the proposed 
development/activity is listed in terms of NHRA if it changes the character of the 
area.  After it has been determined that the proposed development/activity changes 
the character of the area then it must be determined if the development/activity 
relates to the proposed development as stated in (i) to (iii). 

 
The proposed two (2) additional erven will have the same zoning and allowed the 
same land uses as the surrounding erven.  Further, the erf sizes and pattern created 
will be of the same morphology as the existing erven, therefore the opinion is held 
that the proposed development will not change the character. 

 
Further, the comment of the Building Department wrongfully relates to Section 38 
(1)(c)(ii) of the NHRA.  The Act states that it is a listed activity if it involves the 
subdivision of three (3) or more existing erven.  The proposal at hand is the 
subdivision of one (1) erf to create three (3) erven.  Therefore the opinion is held that 
Section 38 (1)(c) of the NHRA is not triggered. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
As stated under Section 7 of the item. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All the internal departments’ comments have been positive.  Response to the 
objection and the comment from Building Department is addressed under Section 7 
of the item. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The impact of the application for the proposed subdivision is limited to the 
residential area in Mossel Rivier Township (Fernkloof) and is of such a scale 
that the planning objectives applicable in terms of SPLUMA and LUPA will be 
maintained. 

 
The applicant’s motivation regarding the principles can be summarised in the 
following manner: 

 
Spatial Justice 
The proposed subdivision and removal of a restrictive title deed condition is in 
line with the current erf sizes in the vicinity and also conforms to the prescribed 
minimum erf size applicable to erven within Fernkloof. 
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Spatial sustainability 
The application will have no impact on conservation worthy areas of Fernkloof.  
Only the extent of Erf 6846 will be used to accommodate the proposed 
subdivisions. 

 
Efficiency 
The proposed erven will be easily accessible and conveniently located in 
Fernkloof in close proximity of Fernkloof Nature Reserve, beaches, shops and 
Hermanus CBD. 

 
Spatial resilience 
The applicant states that the principle of spatial resilience is not applicable 
however it must be noted that the application is aligned with Provincial and 
Local Government’s Policies which promote spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is sufficiently motived to be in line with the SDF as the planning 
unit is indicated for residential use and the proposed application will not change 
the use. 

 
The application is further motivated to be in line with the Overstrand Municipal 
Growth Management Strategy as Erf 6846 forms part of Planning Unit 2.  
Incremental densification is promoted through subdivision and the development 
of second dwellings. 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
10.5 Impact on Municipal engineering services 

 
The existing services are available.  The property owner will have to contribute 
to the bulk service levy for the additional properties. 

 
Additional access will be developed for the proposed subdivisions from Cross 
Street. 
 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
Not applicable. 
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10.7 Existing and proposed zoning comparisons and considerations 
 

The zoning of the proposed properties will remain for single residential use. 
 

10.8 The desirability of the proposal 
 

The proposed subdivided properties are to be Portion A ±1500m²; Portion B 
±1500m² and a Remainder ±4140m² in extent.  Similar sized properties are 
found in the Fernkloof residential area and similar applications have been 
approved in the past. 

 
The uses of the properties will remain unchanged and will therefore be allowed 
to be developed in line with the residential character and topography of the 
adjacent area.  As stated under Section 7 the proposed subdivisions do not 
trigger Section 38(1)(c) of the NHRA and therefore the application does not 
need Heritage Western Cape’s comment.  It should also be noted that there are 
currently no heritage related structures on the property.  The same morphology 
will be maintained as currently developed. 

 
The impact on traffic will be low as the usage of the properties remaining the 
same. 

 
Restrictive conditions are found in the Title Deed which prohibits the proposed 
application and is addressed in Section 10.9 of this item.  It should be noted 
that although an objection was received against the application, the objector did 
not provide a specific reason why the restrictive conditions cannot be removed. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The financial or other value of the rights 
 

The Mossel Rivier Estate Company who enforced the restrictive conditions 
does not exist anymore and their function has now been taken over by the 
Overstrand Municipality. 

 
Not the Overstrand Municipality or the property owner of Erf 5318 or any other 
property gains financial or other value from the restrictive conditions. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
It will allow the property owner to subdivide the property and develop the 
property in line with the relevant Scheme Regulations.  It should be noted that 
most of the single residential erven in the Overstrand can be developed in line 
with the relevant Scheme Regulations without having to obtain prior permission 
from the estate developer.  The Scheme Regulations are therefore considered 
the primary guideline to ensure privacy and that the character of the area is 
maintained. 
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The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
As stated earlier most single residential erven are solely developed in line with 
the relevant Zoning Scheme.  Therefore restricting a development with out-
dated conditions does not promote social cohesion or benefit. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The only restrictive condition in the Title Deed which will be removed is 
pertaining to the subdivision of the property and all other restrictions will be 
kept. 

 
11. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 for the removal of restrictive 
title conditions E (2) which is found in Title Deed No. T62388/1987, be 
approved; 

  
2. that the application for subdivision in terms of Section 16(2)(d) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-
Law) applicable to Erf 6846, Hermanus (Fernkloof) to subdivide the property 
into three (3) portions namely, Portion A ±1500m², Portion B ±1500m² and a 
Remainder ±4140m², be approved in terms of the provisions of Section 61 of 
the By-Law; 

  
3. that the approvals in paragraphs 1. and 2. above are subject to the following 

conditions: 
  
 (a) that the approval is only for the subdivision as indicated on the 

Subdivisional Plan as submitted with the application; 
   
 (b) that the conditions compiled in the Services Report (attached as 

Annexure G), be complied with; 
   
 (c) that the comment received from Telkom (attached as Annexure F), be 

noted; 
   
 (d) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation. 
   
2. that the applicant and the objectors be notified of their right of appeal in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above conditions of approval 

 
12. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 The comments and objections are sufficiently addressed. 
 The proposed application has a limited impact. 
 The character and morphology of the surrounding area will be maintained. 
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13. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Objection 
Annexure E: Comment on objections 
Annexure F: Telkom 
Annexure G: Services Report 
Annexure H: Title Deed T62388/19 87 
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4.2 
ERF 1772, STANFORD, OVERSTRAND MUNICIPAL AREA : PROPOSED CONSENT USE : 
MESSRS WRAP ON BEHALF OF SEBUMO TUDE GUEST SERVICES & MORE CC 
 
1772 SSS (3543) 
P Roux (028) 313 8900 Hermanus Administration 
6 April 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 7 December 2016 from Messrs WRAP 
Consultancy on behalf of the owners of Erf 1772, Stanford, Sebumo Tude Guest 
Services & More CC, for a consent use in terms of Section 16(2)(o) in order to 
accommodate the following: 

 
 guest house with five (5) lettable rooms; 
 intensive horticulture; 
 plant nursery; 
 additional dwelling unit; 
 tourist facilities that include a lecture room, gift shop, restaurant, picnic area and 

restrooms; and 
 farm store. 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1772 is situated next to the R326, on the outskirts of Stanford and it is not 
contained within the urban edge of Stanford.  The subject property is zoned for 
agricultural use and approximately 3,3306 ha in extent. 

 
The applicant proposes to conduct the following uses: 

 
Primary uses 

 primary dwelling - 500m² 
 three (3) farm labourers cottages - 50m² each 
 agricultural barn (used for storing of farm implements and equipment and the 

packing of agricultural produce grown on the property) - 900m² 
 chicken run (free range, not intensive animal farming) - 200m² 

 
Consent use 
 guest house with five (5) lettable rooms (part of main dwelling) 
 additional dwelling unit (used for short term accommodation) - 250m² 
 lecture room - 500m² 
 restaurant - 300m² 
 gift shop - 100m² 
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 farm shop - 300m² 
 intensive horticulture - 200m² 
 restroom for picnic area - 60m² 
 picnic area 

 
Total size of the development is approximately 3 360m². 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The comprehensive and detailed motivation for the proposed application is attached 
as Annexure B and must be read together with this summary below: 

 
 the applicant seeks to attain development rights for the following consent uses: 

o guest house with five lettable rooms (part of main dwelling) 
o additional dwelling unit (used for short term accommodation) - 250m² 
o lecture room - 500m² 
o restaurant - 300m² 
o gift shop - 100m² 
o farm shop - 300m² 
o intensive horticulture - 200m² 
o restroom for picnic area - 60m² 
o picnic area. 

 the proposed consent uses will seek to contribute to Stanford which increasingly 
functions as a tourist destination.  Travellers seeking, guest houses to stay will 
spend time at the guest house making use of the amenities available on the 
subject property and the other tourism amenities of Stanford.  Therefore, 
contributing to the economic development in the town and rural areas, beyond 
the benefits that will be derived by the property owner and employees; 

 there are no title deed restrictions on the property; 
 the use is desirable as there is a need for additional tourist related facilities in 

Stanford – the proposed uses area aligned with the Spatial Development 
Framework (SDF) and Integrated Development Framework (IDF) of the 
Overstrand; 

 the proposal will not negatively impact on sensitive natural or cultural areas; 
 water from well points will be used in terms of general authorisation to irrigate the 

agricultural crops; 
 water harvested will be used of other uses; 
 access will be gained from the R326 opposite from the Birkenhead Brewery.  

Parking provisions will be in line with the requirements of Overstrand Municipality. 
 the proposed development complies with the parameters as set out in the Zoning 

Scheme and the consent uses are provided for under agricultural land use, and 
 the application is compliant with the principles as stated in SPLUMA and LUPA. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 10/03/2017 13/04/2017 

Ward councillor Yes 10/03/2017 13/04/2017 

Hermanus Times Yes 09/03/2017 13/04/2017 
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Total letters of objection Three (3) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments 
Recomm
endation  

Electro Technical 
Services 

13/03/2017 No comment. Positive 

Operational 
Services 

13/03/2017 No objection. Positive 

District Health 24/03/2017 Annexure F. Positive 

Stanford Heritage 
Committee 

06/04/2017 Annexure D. Positive 

Building 
Department 

12/04/2017 No objection. Positive 

Environmental 
Services 

13/04/2017 

The abovementioned application 
does not trigger any listed 
activities and therefore has no 
application on the NEMA 
Regulations. 

Positive 

Telkom 20/04/2017 Annexure G. Positive 

Eskom 20/04/2017 Annexure H. Positive 

Fire Department 24/4/2017 Annexure I. Positive 

Department of 
Environmental 
Affairs and 
Development 
Planning 

12/05/2017 Annexure J. Positive 

Department of 
Agriculture 

06/06/2017 Annexure K. Positive 

Breede-Gouritz 
Catchment 
Management 
Agency 

10/04/2017, 
17/07/2017 
and 
16/03/2018 

Annexure L. Positive 

Department of 
Transport and 
Public Works 

04/10/2017 Annexure M. Positive 
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Cape Nature 07/11/2017 Annexure N. Positive 

Engineering 
Services 

21/02/2018 Annexure O. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) comments were received from the Stanford Conservation Committee on 
3 April 2017 and 12 April 2017 respectively, and a late objection was received from 
Mr Chris Wolf on 15 April 2017.  The objection from Mr Chris Wolf is considered 
invalid as the objection is submitted two (2) days after the closing date of the 
commenting period.  The letter was still referred to the applicant for comment.  The 
objector will however not be allowed to automatically qualify for the right to appeal 
the decision. 

 
Mr C Wolf’s objection is as follows 

 
The application is a misuse/abuse of consent use 
i) the vacant land was recently purchased; 
ii) adjacent properties conduct viable farming activities; 
iii) the motivation states that the land is unviable for farming.  Economic viability in 

itself is not sufficient reason for a change of use; 
iv) the property owner bought the farm for the distinct reason to start a business 

venture with farming being last on the list.  This is a brand new commercial 
development and must be treated as such; 

v) if the property is zoned correctly then it would attract the correct rates and taxes 
for a business premises; 

vi) the application must be withdrawn and denied and a new submission should be 
made under rezoning; and 

vii) it is a mystery how Overstrand Town Planning Department even contemplated 
never mind accepted the application under the guise of consent use. 

 
Response from applicant 

 
The applicant states that the objection should be rejected as it was received late 
and does not adhere to the requirements of the Overstrand By-Law on Municipal 
Land Use Planning.  A response was provided as summarized below: 

 
i) first point is a statement and not an objection; 
ii) second point is not disputed; 
iii) the motivation states that the land is unviable for farming due to the size, the 

soils and availability of water, but this is a less important aspect and other 
issues mentioned in the report are more important. 

iv) any business entrepreneur can buy a suitable property and apply for rights to 
develop the property.  The Municipality must then consider such an application 
on its merits and make a decision; 

v) a consent use application was done as per the Zoning Scheme Regulations, if 
approved new valuation will be put on the land considering the rights and the 
rates and taxes adjusted accordingly, the same would have occurred if a 
rezoning would have taken place;  

vi) a rezoning application is not necessary as the rights can be applied for by 
means of a consent use application; and 
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vii) the comment provided was not addressed by the applicant. 
 

Town Planner’s response 
 

i) this is noted; 
ii) this is noted; 
iii) the motivation submitted by the applicant states other aspects which will 

also have bearing on the desirability of the proposal, the mentioned point is 
only one aspect which will be considered; 

iv) any person purchasing a farm or property may seek to have financial gain 
from the property.  Any rights which are approved on the property are to be 
in line with the Zoning Scheme Regulations; 

v) the applicable rates and taxes will be adjusted by the finance department in 
accordance with the development rights that will accrue;  

vi) the objector does not understand the working of the Zoning Scheme.  
Additional uses are allowed under Agricultural Zone 1 which any respective 
owner may apply for without the requirement of rezoning.  Further, simply 
rezoning the property will have other effects on the surrounding agricultural 
landscape; 

vii) a complete land use application submitted to the Municipality must be 
considered by the Town Planning Department.  

 
Stanford Conservation Committee’s objection dated 3 April 2017 is as follows 

 
The relevant committee has no objection towards the application but requests that 
working drawings and building plans are submitted to them for evaluation and 
discussion, after which they will be in a position to comment fully on the application. 

 
Response from applicant 

 
The applicant states that the plans, style and elevations of the proposed buildings 
that were submitted with the application are sufficient for the Municipality to consider 
as part of the land use application.  Building plans are only submitted after approval 
has been obtained as the compilation of the plans is a huge expense.  The 
committee can consider the application on the available plans. 

 
Stanford Conservation Committee’s objection dated 12 April 2017 

 
The relevant committee states that they support the consent use application, 
however list a few concerns.  Their concerns are summarised as follows: 

 
The property and development is in close proximity to Stanford which is a 
proclaimed heritage village.  The design has an industrial design submitted 
with the application which is not supported.  The developers should consult 
with the Stanford Heritage Committee (SHC) regarding the style.  Further 
plans must be submitted to SHC before submitting to Heritage Western Cape 
(HWC). 

 
Applicant’s response 

 
The applicant maintains that plans, style and elevations of the proposed buildings 
that were submitted with the application are sufficient for the SHC to provide 
comment.  The committee will be able to comment on the building plans submitted 
after approval. 
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The R326 is part of the scenic route overlay which is being finalised.  Various 
design recommendations are part of the Overlay Zone and it is recommended 
that town planning approval subject to these recommendations being 
incorporated in the final design. 

 
Applicant’s response 

 
This aspect will be dealt with by an architect and incorporated in the building plans 
to be submitted after approval of the land use application. 

 
The other buildings which are not of agricultural use be limited to 8m in 
height. 

 
Applicant’s response 

 
The 8m height restriction will be adhered to. 

 
The entire development footprint is larger than 5000m² and should therefore 
be approved by HWC. 

 
Applicant’s response 

 
It is important to note and measure the impact of the consent use applied for which 
include the buildings and parking area.  Primary uses such as the primary dwelling, 
barn, labourer’s cottage, etc. should therefore be excluded from the calculation.  
The footprint being applied for in the consent use is 3338m², which is below the 
5000m². 

 
It is stated that the 3 (three) labourer’s cottages of 50m² each is a primary 
right.  This is not in accordance with the 2014 Zoning Scheme Regulations. 

 
Applicant’s response 

 
The labourer’s cottages are provided for in the definition for agriculture as a primary 
right. 

 
The applicant requests a guest house of 5 (five) lettable rooms.  The Zoning 
Scheme only stipulates 2 (two) lettable rooms are allowed. 

 
Applicant’s response 

 
The application is for the consent use to operate five (5) lettable rooms in terms of 
the Zoning Scheme and for one (1) additional dwelling. 

 
The applicant requests an additional dwelling for short to long term 
accommodation – SHC requests that the correct name (i.e tourist 
accommodation) be used. 

 
SHC indicates that the proposal (3 labours cottages and additional dwelling) 
exceeds the number of additional dwellings per 10 ha. 
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Applicant’s response 
 

The application is in line with the parameters of the Zoning Scheme. 
 

The SHC supports the application, but does not agree with the desirability 
comment that the proposed development will not have an influence on the 
proclaimed historical town and its heritage character – especially the intent to 
develop 10m from the R326, hence a request is made for the developer to 
meet with the SHC. 

 
Applicant’s response 

 
The architect will discuss this issue with SHC when building plans are submitted. 

 
Water availability on site is an issue, how will a farm and tourist destination be 
run with this regard? 

 
Applicant’s response 

 
A water and sewerage connection will be allowed for household purposes. 

 
 Notice 40243 of Government Gazette dated 2 September 2016 states that 

general authorisation is only applicable for Schedule 1 (domestic) use.  
There is also no existing land use registered on this property.  The 
development therefore requires a licence application from BGMCA. 

 The use of well points for a development will not be viable. 
 The Environmental Authorisation has lapsed and should be ignored.  If the 

application triggers the National Environment Management Act it will 
afford the Stanford community to provide comments. 

 
Applicant’s response 

 
The inclusion of the previous Environmental Authorisation is for background 
information for other interested and affected parties. 

 
Town Planner’s response 

 
The comments received from the Stanford Conservation Committee dated 3 April 
2017 and 12 April 2017 will be dealt with under the same heading.  It should 
however be noted that the SHC is only mandated to provide comment regarding 
heritage related aspects.  All comments in the letters received are noted and 
addressed by the applicant; however the comments made regarding none heritage 
related aspects will not be responded to as these comments are dealt with by the 
relevant departments and under other headings of this report. 

 
The property and development is in close proximity to Stanford which is a 
proclaimed heritage village.  The design has an industrial design submitted 
with the application which is not supported.  The developers should consult 
with the SHC regarding the style.  Further plans must be submitted to SHC 
before submitting to HWC. 
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Response 
Even though the development is in close proximity to Stanford, the site itself is not 
graded as being heritage significant.  Further, it is not contained in the proclaimed 
Heritage Overlay of Stanford.  It should therefore be noted that the site is situated 
outside of Stanford on the rural periphery, the proposed design and concepts 
presented reflects a rural character with building design being sympathetic to Cape 
Dutch architecture style blended with modern design elements.  Parking and 
dwellings are situated at the back of the layout and therefore obscured from view by 
the grape vines, tree lanes and the main building. 

 
The R326 is part of the scenic route overlay which is being finalised.  Various 
design recommendations are part of the Overlay Zone and it is recommended 
that town planning approval subject to these recommendations being 
incorporated in the final design. 

 
Response 
The scenic route overlay which is being finalised is not yet adopted by Council and 
the decision in this report cannot be made subject to a document which currently 
has no legal standing. 

 
The entire development footprint is larger than 5000m² and should therefore 
be approved by HWC. 

 
Response 
In a meeting held on 11 December 2017 between Overstrand Municipality and HWC 
the issue regarding how Section 38 (1)(c)(i) of South Africa Heritage Resources Act 
(SAHRA) must be interpreted and how the 5000m² development/activity must be 
considered had been discussed.   At the meeting consensus was reached that if the 
development does not change the character of the site (building plans/consent use) 
as it does not trigger Section 38 (1)(c)(i) of the Act.  The structures which will be 
constructed as part of the primary use of the site has a footprint of approximately 
1550m², the structures which will be constructed as part of the consent use of the 
site has a footprint of approximately 2110m².  The primary uses are in keeping with 
the definition of the primary right which the property owner may act upon, 
additionally the consent uses is to ensure that the property (and the primary use) is 
economically viable.  The consent uses are additional rights which the applicant 
may request to access and in effect it will enhance the primary character and not 
detract from it.  The proposed uses is considered to be in line with the rural 
character of Stanford and based on the discussion with HWC on 11 December 
2017.  Section 38 1(c)(i) of the SAHRA is not triggered. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See comment above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See comment above. 
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10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

Spatial Justice 
The proposed development will seek to address past spatial development 
imbalances by providing unemployment for residents in Stanford. 

 
Spatial sustainability 
The application is considered spatially sustainable as the current property will 
be developed in order to promote farming activities and job security without 
adversely affecting the environment and biodiversity rich areas. 

 
Efficiency 
The property is 3.3 ha in extent and therefore it is considered to have limited 
agricultural potential due to its size.  The tourist facilities will be developed in 
harmony with the proposed agricultural setting, while the intensive agricultural 
activities will maximise on the available resources. 

 
Spatial resilience 
The application will ensure that the existing resource, land, is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as above 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed consent uses is in line with the Overstrand 
Municipality Wide Spatial Development Framework, 2006 (SDF) as non-
agricultural uses can be considered on agricultural land, but such land should 
not be high potential agricultural land, must be near access roads, must be at 
locations where aesthetics will be minimally impacted on and it will have 
minimum disturbance on agricultural activities. 

 
The Overstrand Municipality Integrated Development Framework, 2014 (IDF) 
also make reference to these factors under Objective MO1: “The diverse 
character of Overstrand’s rural and natural environment is maintained and 
enhanced.” 
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10.4 (In)consistency with guidelines prepared by the Provincial Minister 
 

Not applicable. 
 

10.5 Impact on Municipal engineering services 
 

A GLS Report was done on request of the Overstrand Engineering Department 
in order to identify whether or not water and sewerage services on Erf 1772 can 
be accommodated in the existing municipal services which runs past Erf 1772.  
The Overstrand Engineering Department supports the findings of the report that 
water and sewerage services on Erf 1772 can be connected to the bulk 
services of the Municipality subject to conditions as listed in the Services 
Report. 

 
A Transport Impact Assessment (TIA) was done in response to the comment 
received from the Department of Transport and Public Works.  The 
recommendation submitted in the TIA report is supported by the Department of 
Transport and Public Works and the Overstrand Engineering Department.  It 
should be noted that the access to the property will occur via existing access to 
the site and therefore no additional access are proposed. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed application does not trigger any listed activity in terms of NEMA. 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Agricultural Zone 1 and therefore Agricultural 
Zone 1 parameters as described in the relevant Zoning Scheme are applicable.  
The applicant proposes to develop the property in line with the parameters as 
stated in the relevant Zoning Scheme. 

 
10.8 The desirability of the proposal 

 
Erf 1772 is currently vacant and measures 3,3 ha in extent.  Historically the 
property was created to be used as an industrial site in order to produce bricks 
for the up and coming private estates.  The approval was never acted upon and 
the zoning for industrial use lapsed however, the property was registered.  The 
property is situated in the rural periphery and is zoned for agricultural use. 

 
As stated earlier the consent use (additional rights) being applied for is as 
follows: 

 
Consent use 

 guest house with five lettable rooms (part of main dwelling) 
 additional dwelling unit (used for short term accommodation) - 250m² 
 lecture room - 500m² 
 restaurant - 300m² 
 gift shop - 100m² 
 farm shop - 300m² 
 intensive Horticulture/plant nursery - 200m² 
 restroom for picnic area - 60m² 
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 picnic area 
 

It is noted that the subject property has an agricultural zoning.  However due to 
the small size it is not viable to use the property exclusively for agricultural 
purposes.  Further, due to the property being vacant it will take time for the farm 
to develop its own produce meaning that the property owner will require 
additional uses in order to develop the farm economically sustainable especially 
from the early stage of the development.  The proposal which is submitted by 
the applicant does not deter the agricultural land use, but embraces the primary 
land use as foundation for the additional uses.  The proposed additional uses 
are to enhance the economic viability of the primary uses and to promote agri-
tourism for the property and for Stanford. 

 
The Site Development Plan (SDP) submitted with the application indicates the 
placement of the primary use structures and the additional use structures.  The 
different types of structures are clustered in the middle of the site with the farm 
house and picnic ablution situated respectively on the eastern and western side 
of the proposed layout.  The primary and additional uses are therefore mixed 
together to be developed as a single entity.  The proposed character depicted 
in the draft design proposals is that of a rural/agricultural character and the 
proposed uses that of agri-tourism. 

 
In the Motivation Report of the application the applicant further sets out that all 
the proposed structures are compliant with the Zoning Scheme Regulations.  
However, the applicant states that a gift shop is contained in the definition of 
tourist facilities and can therefore be provided additionally to the maximum 
footprint permitted of a farm shop/stall which is 300m².  The definition of a farm 
shop/stall reads as follows: “means a building, located on the farm, where a 
farmer sells produce and other goods, to the public”.  Inherently the use of a gift 
shop is contained in the definition of a farm shop/stall as other goods may be 
sold out of the farm shop.  The additional size requirement of the gift shop of a 
100m² is therefore not supported as the applicant did not request a deviation 
from the maximum footprint of 300m² stipulated for a farm shop/stall.  The 
property owner will still be able to access the desired use; however the SDP will 
have to be amended should the application be approved. 

 
Subject to the above being stated the proposal submitted by the applicant can 
be considered desirable due to the following reasons: 

 
 Local and provincial departments have provided supporting comments 

for the development. 
 The development will be able to utilise existing bulk services (water and 

sewerage) for household use. 
 The proposal is compliant with the spatial policies contained in the SDF 

and IDF. 
 The proposal is consistent with the spatial principles as set out in 

SPLUMA and LUPA. 
 The Title Deed does not hold any restrictive conditions preventing the 

proposed development. 
 The subject property is optimally located close to Stanford and other 

tourist facilities in the surrounding area. 
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 The character depicted in the design proposal is that of a 
rural/agricultural character which contributes positively towards the 
character of the area. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

The financial or other value of the rights 
 

N/A 
 

The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
N/A 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
N/A 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
N/A 

 
11. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. in terms of Section 16(2)(o) of the Overstrand Municipality By-Law on Municipal 

Land Use Planning, 2015 (By-Law) application for a consent use on Erf 1772, 
Stanford in order to accommodate the following: 
 
 guesthouse with 5 lettable rooms; 
 intensive horticulture; 
 plant nursery; 
 additional dwelling unit; 
 tourist facilities that include a lecture room, gift shop, restaurant, picnic area 

and restrooms; and 
 farm store 
 
be approved in terms of the provisions of Section 61 of the By-Law, subject to 
the following conditions; 

  
 (a) that a revised Site Development Plan (SDP) be submitted indicating the 

following: 
 the placement of water storage units for the harvesting of rain water; 
 the placement of water and sewerage circulation; 
 the placement of a refuse collection area/room; 
 light fixtures; 
 contours; 
 storm water management; 
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 details of renewable energy (solar energy), and 
 the removal of the proposed gift shop. 

   
 (b) that a Landscape Plan be submitted for approval to the satisfaction of the 

Senior Manager: Town and Spatial Planning; 
   
 (c) that the conditions compiled by District Health, Telkom, Eskom, Fire 

Department, Department of Environmental Affairs and Development 
Planning, Department of Agriculture, Breede-Gouritz Chatchment 
Management Agency (BGCMA), Department of Transport and Public 
Works and CapeNature (Annexures F-N), be complied with; 

   
 (d) that should ground water be utilized then BGCMA comment dated 3 April 

2018 must be complied with; 
   
 (e) that the conditions compiled in the Services Report (Annexure O), be 

complied with; 
   
 (f) that no municipal water may be used for the irregation of crops; 
   
 (g) that should ground water be used for irregation purposes, then the 

developer must obtain the neccasary license; 
   
 (h) that building plans be submitted to the Building Department for approval 

and that approval conditions 2(a), (b) and (e) contained in this approval be 
complied with; 

   
 (i) that a maximum of five (5) bedrooms to be let in the main dwelling, be 

permitted; 
   
 (j) that the barn be limited to a height of 8m from the base level to the top of 

the structure and used solely for the use of bone fide agricultural activities; 
   
 (k) that only the additional dwelling unit may be used for self-catering 

purposes; 
   
 (l) that the selling or serving of liquor on the premises will be subject to the 

applicant obtaining the necessary liquor licence; 
   
 (m) that no place of entertainment may be conducted on the premises before 

obtaining approval from the Municipality; 
   
 (n) that applicable rates and service tariffs, as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (o) that the accommodation facility complies with Health and Safety 

Legislation and that this approval will be subject to regular inspections by 
the Fire Control Co-ordinator and the Health Inspector; 

  
 (p) that any proposed sign to be displayed complies with the Municipal By-

Law on Signage, may be displayed on the premises; 
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 (q) that this approval does not absolve the applicant from compliance with any 
other relevant legislation, and 

   
 (r) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
3. that the applicant and the objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above conditions of approval 

 
11. REASONS FOR RECOMMENDATION 

 
 Comments received were sufficiently addressed by the applicant. 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 Local and provincial departments have provided supporting comments for the 

development. 
 The development will be able to utilise existing bulk services (water and 

sewerage) for household use. 
 The proposal is compliant with the spatial policies contained in the SDF and 

IDF. 
 The proposal is constant with the spatial principles as set out in SPLUMA and 

LUPA. 
 The Title Deed does not hold any restrictive conditions preventing the proposed 

development. 
 The subject property is optimally located close to Stanford and other tourist 

facilities in the surrounding area. 
 The character depicted in the design proposal is that of a rural/agricultural 

character which contributes towards the character of the area. 
 The gift shop as requested is accommodated in the definition and use of the 

farm shop which is limited to a maximum footprint of 300m².  The applicant did 
not request to depart from the maximum footprint and therefore no additional 
footprint will be allowed for the gift shop. 

 
12. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Plan 
Annexure D: Objections received 
Annexure E: Applicant’s response to objections received 
Annexure F: District Health 
Annexure G: Telkom 
Annexure H: Eskom 
Annexure I: Fire Department 
Annexure J: Department of Environmental Affairs and Development Planning 
Annexure K: Department of Agriculture 
Annexure L: Breede-Gouritz Catchment Management Agency 
Annexure M: Department of Transport and Public Works 
Annexure N: CapeNature 
Annexure O: Engineering Services 
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4.3 
ERF 115, 39 THE CRESCENT, FISHERHAVEN, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTONS, CONSENT USE AND DEPARTURE : MESSRS HIGHWAVE 
CONSULTANT ON BEHALF OF GPN KRUGER 
 
115 HFH (3677) 
H Olivier (028) 313 8900 Hermanus Administration 
28 March 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 11 May 2017 from Messrs Highwave 
Consultants on behalf of GPN Kruger on Erf 115, Fisherhaven for the following: 

 
 Removal of restrictive title conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2016 for the 
removal of the restrictive condition in Title Deed T75010/2015, Page 3, 
Paragraph D.4.(d): 

 
“D. SUBJECT to the following special conditions contained in Deed of Transfer 

No. T17674/1970 imposed by the Administrator of the Province of the Cape 
of Good Hope in terms of Ordinance 33 van 1934 when approving of the 
establishment of Fisherhaven Township, namely:- 
1. ……… 
2. ……… 
3. ……… 
4. The erf shall be subject to the following further conditions, provided 

especially that where, in the opinion of the Administrator, after 
consultation with the Townships Board and the local authority, it is 
expedient that the restriction in any such condition should at any time 
be suspended or relaxed, he may authorise the necessary suspension 
or relaxation, subject to compliance with such conditions as he may 
impose:- 
(d) No building, or structure, or any portion thereof, except boundary 

walls and fences nearer than 2,35m to the street line which forms a 
boundary to this erf” 

 
 Consent Use in terms of Section 16(2)(o) of the Overstrand Municipality By-Law 

on Land Use Planning, 2015 to erect a 15m high transmission tower and base 
status on the property. 

 
 Departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 to depart from the Overstrand Zoning 
Scheme in order to relax the western lateral building line from 3m to 0m and the 
8,5m height restriction to 15m to accommodate the proposed transmission tower 
and base station. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 
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2. DECISION AUTHORITY 
 

Municipal Planning Tribunal 
 

3. BACKGROUND / SITE HISTORY 
 

The erf measures 516m² in extent and is located in the Fisherhaven Business Area.  
The land owner wants to allow a service provider to construct a transmission tower 
on his property, hence this application. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
- The site is in the optimum position between existing and planned stations to 

provide coverage. 
- Minimal visual or natural impact. 
- Ability to reduce the number of base stations. 
- Capacity to share infrastructure. 
- Property position will address the complaints received in the area (bad coverage). 
- Great need for a station in this area. 
- Department of Health is satisfied that the health of the general public is not being 

compromised by their exposure to the emissions of cellular base stations. 
- Proposal in line with Western Cape IDP and Western Cape Economic 

Development Strategy, 2009. 
- Electricity will be provided by Eskom. 
- A monopole design mast will be erected, and the visual impact reduced by the 

hardened urban landscape and building visibility on the property.  Future 
densification of the area will also increasingly reduce the visual impact. 

- No additional traffic will be created. 
- Rooftop options were considered, but were found not practical due to average 

building heights fond to be lower than 15m. 
- In line with SPLUMA general principle: 

 
Spatial Justice : 
Promote community development and will contribute to the functional and 
integrated land use pattern. 

 
Spatial sustainability: 
The proposal is in line with the Western Cape PSDF, 2014, it does not trigger 
environmental listed activities, it will lead to better provision of services inside the 
urban edge and has not impact on the character of the surrounding area. 

 
Spatial efficiency: 
Will use local resources, contribute to skills development and result n optimal use 
of existing resources. 

 
Spatial resilience: 
Complies with Western Cape PSDF, 2014 

 
Good Administration: 
Application must be processed and considered in terms of the Municipal By-Law. 

 
- Will have a positive economic impact and social impact ensuring business and 

residences will have optimal use of voice and data coverage. 
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- The land owner would benefit from rent, which would help uplift surrounding area. 
- The application is considered desirable. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 31 August 2017 6 October 2017 

Gazette Yes 1 September 2017 6 October 2017 

Notices Yes 1 September 2017 6 October 2017 

Ward Councillor Yes 31 August 2017 6 October 2017 

Total letters of support TWO (2) 

Total letters of objection TWENTY TWO (22) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Fire Department 3/10/17 No objection Supported 

Engineering 
Services 

4/04/18 See Annexure F. Supported 

Telkom 27/10/17 Annexure G Positive 

Eskom 8/09/17 Annexure H Positive 

Building 
Department 

27/09/17 
It is suggested a lattice 
tower will have less visual 
impact. Then supported. 

Partially 
Supported 

Local Heritage 27/09/17 No comment 
Partially 
Supported 

Environmental 
Section 

3/10/17 

This office proposes the 
installation of a lattice pole 
instead of a mono-pole.  
The visual impact of a 
lattice pole is less than 
that of a mono-pole, 
especially in the urban 
environment. 

Partially 
Supported 
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Operational 
Services 

15/03/18 See Annexure I Supported. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
1. Health Concerns 

Worldwide concerns and court cases.  There are many articles about health 
hazards of electric magnetic waves.  There could be a negative long term risk 
and also impact on animal and bird life.  The motivation regarding health impact 
is also very confusing. 

 
2. Property Devaluation 

The visual impact of the transmission tower and health concerns by prospective 
property buyers in the area may lead to a devaluation of property values. 

 
3. Environmental concerns, factors and EIA’s 

- Environmental impact of a transmission tower close to a RAMSAR Site 
(Botrivier Estuary). 

- One (1) Environmental Impact Assessment (EIA) trigger is if a new transmission 
tower “is placed on a site not previously used therefore”, or if a tower is in 
access of 15m.  This is a new tower and in terms of the dimensioned sketch in 
access of 15m. 

- Impact on birds and animals.  
 

4. Visual Impact 
- Will be in full view of an public open space area. 
- Tower will be very visual due to flat topography of Fisherhaven. 
- Further development will not lessen visual impact. 
- Visual impact was not properly addressed. 
- It will be an eyesore and spoil the village atmosphere. 
- Most buildings in the area are one and two storey, and will not visually block the 

structure. 
- To disguise the structure as a palm tree would not help the visual impact.  

 
5. Disregard for Rights of Community, and only cell phone company and property 

owner will benefit 
 

6. Need and Alternatives 
- There is no clear information provided with problematic reception/coverage by 

the surrounding community. 
- How was the need for this infrastructure researched as there is no significant 

“rapid urbanization”. 
- There are suitable other options. 
- No real other alternatives were investigated. 

7. Character of the Area 
- No similar transmission towers are in the middle of surrounding towns. 
- The relaxation of the building line is undesirable next to the passage way. 
- The Title Deed restrictions help to ensure only compatible development is 

considered. 
- The ambiance of the area and residential character of Fisherhaven will be 

impacted on. 
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8. No application can be considered once the OSM approved a guideline document 
 

9. Construction and later maintenance could create influx of people at various hours 
which could lead to unlawful activities 

 
10. SPLUMA Principles are not complied with for the character of the area will be 

impacted on and local resources will not be utilised 
 

11. The application was poorly written with factual errors, inconsistency, debatable 
and conflicting statements.  The Municipality should have scrutinised the 
application better. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicant’s response on the objections can be summarized as follows: 

 
1. Health Concerns 

-  RF exposure comply with policy 
- The Department of Health supports the erection of telecommunication base 

stations in accordance with ICWJRP (International Commission on Non-
Ionizing Radiation Protection) WHO (World Health Organization) and ICASA 
(Independent Communications Authority of South Africa) 

- The exposure level is approximately 1/1000th of prescribed exposure levels. 
- Department of Health is satisfied the health of the general public is not being 

compromised by exposure. 
 

2. Property devaluation 
- It is debatable if proximity to transmission towers impact on property values. 
-  Information of an impact of a 55m high transmission tower constructed 10 

years ago in Durbanville show property values in such area increased over the 
last 10 years. 

 
3. Environmental Concerns, Factors and EIA’s 

- There is no evidence telecommunication base stations have an adverse effect 
on animal species. 

- The EIA triggers is only applicable with transmission towers if it is situated 
outside the “urban edge” or to be placed on land identified for conservation 
use in terms of and SDF or zoned as such. 
This proposal is inside the “urban edge” and on a business zoned site, and 
therefore does not trigger an EIA. 

 
4. Visual Impact 

-  Should it be so required by the Municipality the design of the tower can be 
changed to a 15m clean dome monopole design or a 15m camouflaged tree 
mast. 

 
-  A monopole fits in with the urban sense of place. 
-  The position was so chosen to ensure effective coverage, but also reduced 

visual and built environment impact. 
-  By adding architectural features it will result in retaining the visual amenities of 

the surrounding build environment. 
-  The site is used for business and the tower fits in with the area. 
-  Small trees can be planted around the tower.  
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5. Disregard for rights of community and only cell phone company and property 
owners will benefit 
-  Positive support was received from various internal departments and two (2) 

neighbours who indicated there is bad coverage.  
 

6. Need and Alternatives 
- The mast within 4km radius (Hawston Mountain MTN) cannot sufficiently 

address the need in Fisherhaven, because it is overloaded and due to the 
distance and density factor. 

-  Due to an increase in smart devices telecommunication support structures 
must be situated closer to each other.  Experts planned the placement of 
infrastructure where the greatest need is in communities due to the fact that 
infrastructure is expensive and not just constructed for the sake of it. 

-  Over 500 erven from businesses, institutional to residential is served in the 
area, and new infrastructure is needed. 

 
7. Character of the area 

-  Erf 115 is already used for business purposes and the freestanding 
telecommunication base station will not alter the proposed land use and will 
be infilling with the surrounding area. 

 
8. No comment provided by applicant. 

9. No comment provided by applicant. 

10. No comment provided by applicant. 

11. No comment provided by applicant.  

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
1. There is no legislation which prohibits the consideration of transmission towers in 

urban areas due to health impact. 
2. It is speculative and debatable if proximity of transmission towers lead to an 

decrease or increase in property values. 
3. Transmission towers lower than 15m in urban areas inside the urban edge does 

not trigger EIA listed activities. 
The comment is noted that the transmission tower on plan measures more than 
15m in height.  This is correct, however application was only made for a 15m 
high tower and should the application be approved the maximum height will be 
limited to 15m. 

4. The concerns of visual impact are valid concerns.  Although various methods can 
be used to try to lessen the impact of a transmission tower by changing it into a 
monopole or tree, it would still protrude more than 6 meter above the highest 
doubly storey building in the area.  The flat topography of Fisherhaven and the 
fact that most properties in the area are single storey will make the tower to 
appear erven higher 

5. It is difficult to ultimately determine the benefits and negatives the proposed 
transmission tower will have for the community and cell phone users in the area.  
The fact that twenty two (22) objections and a petition list with sixty seven (67) 
petitioners (may include some objections) were received and only two (2) letters 
of support were received, shows the community feels that the negatives of the 
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construction of the tower outweigh the need for better cell phone and internet 
reception. 

6. It is difficult to debate the applicant’s information that there is a need for better 
reception in the area.  Everybody is aware of an increase in smart devices.  
There must however be a balance between trying to fill the need in a manner that 
communities find the scale of the telecommunications infrastructure to be 
acceptable in their communities. 
This is why alternatives must be carefully considered, being either by means of 
smaller infrastructure, or a site where infrastructure is less imposing. 
It is the opinion that the infrastructure of 15 meters high will be an imposing 
structure on Erf 115.  Such a tower would probably fit a site where higher 
buildings or trees would visually help to block impact.  Other sites in the area 
could have been considered, but was probably not due to the fact that the service 
provider wants maximum coverage for every transmission tower constructed. 
Even if there might be a need for a transmission tower, other alternatives could 
have been considered with less of an impact on the community. 

7. Erf 115 is situated on the border of a commercial area.  It however has a very low 
commercial profile due to the relatively small size of properties and the existing 
buildings in the area.  The Zoning Scheme then also require 3m building lines on 
Business Zone III sites next to properties which are not zoned business and 
stipulate a 8,5m height restriction.  The 3m building line next to the public open 
space to the west of the site and the 8,5m height restriction therefore ensure 
business activities and structures have less of an impact on the residential erven 
to the west, thereby respecting the residential character. 
The 2,35m street building line title deed restriction also further limits the type of 
structures/buildings ensuring that buildings/structures will not be so imposing on 
the street scape.  The relaxation of the limitations in the Zoning Scheme and Title 
Deed could therefore impose on the residential character of the adjacent area 
and the street scape, and thereby could have a negative impact on the adjacent 
properties. 
Considering the above, the opinion that the application would impact the 
character of the area is supported.  

8. At this stage there are no guideline documents with regard to the consideration of 
applications for telecommunication infrastructure.  The Municipality must however 
process applications and consider each on merit.  

9. The applicant did not provide any indication how often maintenance will be done 
on infrastructure, and it is thus impossible to determine how great the influx of 
people will be. 

10. The application could have an impact on the character of the area.  The applicant 
did indicate in the application that locals will be trained to work with the 
telecommunication infrastructure, but no further information was provided. 

11. Sufficient information was provided to process the application.  It is however not 
the Municipality’s function to fix errors etc. in applicant’s report. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial sustainability 

 
The proposal is in line with Environmental Legislation and would provide for 
additional services.  The scale of the infrastructure could however have a 
negative impact on the urban landscape of the area.  

 
Efficiency 

 
Would lead to an improved quality of services. 

 
Spatial Resilience 

 
The increase in telecommunication services could lead to an increase in spatial 
resilience. 

 
Good administration 

 
The application followed the required planning procedures in terms of the 
Municipal By-laws and the public process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Not in conflict with SDF.  
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and the application has been viewed 
positively by the Engineering Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

121



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2018 

 
 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

N/A 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 
RESTRICTIONS 

 
The financial or other value of the rights 

 
There is no financial value to the rights, but it was inserted to help control 
development parameters on the site. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The Administrator which is now the Municipality in this area is the holder of the 
rights, which only relate to enforcement of a building line. 

 
The person seeking the removal, the property owner, will benefit to enable 
him/her to develop a greater area of his/her property. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed / amended 

 
If the condition is removed larger scale buildings/structures could be considered 
closer to the street, thereby affecting the street scape. 

 
Considering the character of the Fisherhaven business area, removal of the title 
deed condition could impact such character. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
Only relating to building lines. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The construction of telecommunication infrastructure is necessary due to the 
increase in new communication devises and technology.  To ensure that the 
maximum users will benefit from the infrastructure, more of this infrastructure is 
now developed inside urban areas.  Such applications must therefore be 
carefully considered, to ensure the build environment is not affected and 
communities are not negatively affected. 

 
As can be seen under the heading Municipal Assessment of Comments, 
community concerns regarding environmental impact and health concerns does 
not proof the application not to be desirable, as legislation allow these 
structures to be developed to a certain scale in urban areas. 

 
However, the Fisherhaven area also has a Zoning Scheme which stipulates 
building lines, height restrictions, etc. to ensure that development would be to 
acceptable scale and fit in with the character of the area.  Should application be 
made to relax these parameters, the desirability of such application should be 
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carefully considered.  This was then also previously discussed in relation to 
objections with regard to visual impact and impact on the character of the area. 

 
The proposed base station would be approximately 8m long 7m wide, covering 
an area of approximately 56m².  It would be placed on the one western lateral 
boundary bordering a public open space (±3m wide passage), with single 
residential properties immediately next to the passage.  The base station will 
also extend onto the street boundary with Service Road.  The storage 
infrastructure will be placed next to Service Road and on the northern portion of 
the base station, while the transmission tower is proposed approximately 6m 
from the passage and 2m from the Service Road street boundary.  Although the 
storage area and fencing is less imposing infrastructure the transmission tower 
will extend high above the existing single storey commercial building on the 
site, and also the residential building which would be situated approximately 
12m from the transmission tower.  The tower will be very imposing and will also 
stand out visually as there are no large trees or buildings to lessen its impact.  
The applicant’s proposal to lessen the impact by changing the type of tower or 
plant small trees around it is noted.  It would however be highly unlikely that it 
would make such a big visual difference with regard to impact and impact on 
the built environment of the area.  It is the opinion that it would impact on the 
character of the low activity business area and immediate adjacent residential 
area. 

 
Telecommunication providers should when considering alternatives, not only 
consider placement of sites to obtain maximum coverage, but also the correct 
scale of infrastructure on a site not to impact on the surrounding areas.  In this 
case it is the opinion other alternatives should been considered with less of an 
impact on the community. 

 
Considering the above, the application is not considered desirable. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 on Erf 115, Fisherhaven for the 
removal of restrictive condition D.4.(d) of Title Deed T75010/2015, not be 
approved; 

  
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 on Erf 115, Fisherhaven for a 
departure to relax the western lateral building line from 3m to 0m and the 8,5m 
height restriction to 15m to accommodate a proposed transmission tower and 
base station, not be approved 

  
3. that the consent use application in terms of Section 16(2)(o) of the Overstrand 

Municipal By-Law on Land Use Planning, 2015 to erect a 15m high transmission 
tower and base station on the property, not be approved. 

  
4. that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

 The proposed 15m height transmission tower will be an imposing structure in a 
relatively flat area, with not large trees or large building and will have a negative 
visual impact. 

 The proposal is on a business site, which is on the border of a business area, 
directly adjacent to a residential area.  The high tower transmission and base 
station infrastructure on the street and lateral boundary could impact on the 
character of the residential area, and even the low key business area. 

 Insufficient information was provided with regard to other alternative sites that 
were considered by the applicant. 

 In the twenty two (22) objections received with sixty seven (67) people who 
signed a petition (also including some of the objectors), valid concerns were 
provided relating to the negative visual impact of the transmission tower and 
impact on the character of the area. 

 Alternative designs submitted by the applicant to make the transmission tower 
less imposing did not provide for any lowering of the height.  The planting of 
small trees adjacent to a 15m high transmission tower will not lessen the visual 
effect of the imposing tower sufficiently. 

 
15. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Letters of objection and support 
Annexure E: Applicant’s reply on objections 
Annexure F: Services Report 
Annexure G:  Comment: Telkom 
Annexure H: Comment: Eskom 
Annexure I: Operational Services 
Annexure J: Title Deed T75010/2015 
Annexure K: Comments: Ward Committee 
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4.4 
ERF 3054, 11 SEAVIEW DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA : 
REMOVAL OF RESTRICTIVE CONDITIONS AND CONSENT USE : MESSRS PLAN 
ACTIVE ON BEHALF OF ALPAC INVESTMENT CC 
 
3054 KBB (3205) 
H van der Stoep (028) 313 8900 Hermanus Administration 
11 April 2017 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 1 February 2016 and a revised application 
dated 27 January 2017 from Messrs Plan Active Town & Regional Planners on 
behalf of Alpac Investments CC for the following : 

 
 Removal of restrictive title conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 for the 

removal of the restrictive conditions Clauses C.(i)(5)(b) and C.(ii)(m) of Title 

Deed T54244/2014 applicable to Erf 3054, Betty’s Bay in order to utilize the 

existing dwelling as an upliftment centre. 

 

Clauses C.(i)(5)(b) and C.(ii)(m) reads as follows: 
 

“C.(i)(5)(b) 
It shall be used only for the purpose of erecting thereon one dwelling, together 
with such outbuildings as are ordinarily required to be used therewith.” 

 
C.(ii)(m) 
No hotel, boarding house, canteen, restaurant, bioscope, shop, factory, industry 
or any place of business or entertainment whatsoever shall be opened or 
conducted on the Special Residential erven.” 

 

 Consent use in terms of Section 16(2)(o) of the Overstrand Municipality By-Law 

on Municipal Land Use Planning, 2015 in order to enable the owners to utilize 

the existing dwelling house on the property as an upliftment centre. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  Title Deed 
T54244/2014 is attached as Annexure D and the Conveyancer Certificate as 
Annexure E. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf is located in Betty’s Bay and measure 1675m² in extent.  The erf is zoned 
Residential Zone.  
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An application was lodged for the removal of the mentioned restrictive conditions and 
the consent use.  During the comment period, the objectors did indicate that the 
distribution is not correct and that the erf falls under the “special residential” erven as 
per the township establishment conditions of Sunny Seas in Betty’s Bay.  The 
applicant was informed accordingly and the application was revised and the 
distribution was corrected to inform each and every owner of Sunny Seas of the 
application via registered letters as per the process procedures. 

 
The application as submitted dated 27 January 2017 reflects the abovementioned. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The application is for the utilization of the dwelling consisting of five (5) bedrooms – 
two (2) guests per bedroom within the house - for the guests visiting the upliftment 
centre.  

 
The land uses surrounding the application property consist of open space, dwelling 
houses and guest houses.  The number of people will be the same as a guesthouse.  
The living area above the double garage consisting of a lounge, bedroom and 
bathroom will be occupied by the manager/owner.  The guests visiting the upliftment 
centre do not require any medical intervention and do not have medical conditions 
that require a medical practitioner on-site. 

 
The daily program consists of physical training under supervision and also taking part 
in daily lecture sessions.  The guests are provided with food and the kitchen is seen 
as a communal facility.  All activities are supervised and the present structures 
suffice to accommodate the upliftment centre, and no additional structures are 
proposed. 

 
The proposed land use will have no more impact than a large family, two (2) families 
and/or guesthouse consisting of five (5) bedrooms, consisting of ten (10) people.  
The proposed land use is thus seen as negligible. 

 
Services on the application property exist.  The access to the property is from 
Penguin Terrace.  In terms of the Overstrand Zoning Scheme two (2) parking bays 
for the owner and/or manager is required and one (1) parking bay per guestroom. 
The application property makes provision for seven (7) parking bays. 

 
The Title Deed attached to the property has restrictive conditions relating to the 
proposed use for an upliftment centre.  The conditions relate to the use of residential 
erven that prohibits any business use on the property.  The upliftment centre will 
accommodate guests and thus qualify as a business. 

 
In terms of the policy document applicable the application is in line with the following 
documents: 

 
 Overstrand Spatial Development Framework, 2006, earmarks the erf as 

residential and the zoning of the application erf will remain residential. 
 Overstrand Municipal Growth Management Strategy, 2010 locates the erf in 

Planning Unit 1, Betty’s Bay East, earmarked as low density due to the interface 
with the mountain.  The application does not propose any subdivision that will 
entail a higher density in the area.  The proposed land use will be 
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accommodated within the existing structures and the impact will not be greater 
than the existing dwelling used for residential and/or guesthouse purposes. 

 Heritage Value: Erf 3054, Betty’s Bay has no heritage value as determined by 
the Overstrand Heritage Report, 2009. 

 
The application complies with the Planning Principles indicated by the applicant: 

 
Spatial Justice 

 
The proposed upliftment centre will provide a much needed social service to people 
in the peaceful area of Betty’s Bay. The people accommodated will be the same 
number as a guesthouse. 

 
Spatial Sustainability 

 
The proposed upliftment centre is accommodated in an existing urban area. A 
minimalistic approach is taken that will no impact on the conservation worthy area 
and land use will be in line with the character of the area. 

 
Efficiency 

 
The application property is easily accessible. 

 
Spatial Resilience 

 
A minimalistic approach is taken to accommodate the facility within the existing 
dwelling. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 2 March 2017 7 April 2017 

Gazette Yes 1 December 2017 12 January 2018 

Notices Yes 2 March 2017 7 April 2017 

Ward councillor Yes 2 March 2017 7 April 2017 

Total comments 81 (EIGHTY ONE) 

Total letter of support 1 (ONE) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of comments Recommendation  

Building Control 03/03/07 

Support subject to any 
building changes to be 
compliant with SANS 
10400 and plans to be 
submitted. 

Supported 

Area Manager : 
Kleinmond Admin 

07/03/17 Support application. Supported 

District Health 03/04/17 

As an accommodation 
establishment, need to 
apply for a Health 
Certificate.  The kitchen 
must comply with 
Regulation 962 – 
Regulations governing 
general hygiene 
requirements for food 
premises; need to apply 
for a Certificate of 
Acceptability for the 
kitchen. 

Supported 

Fire Department 07/04/17 See Annexure I. Supported 

Engineering 
Services 

11/04/17 See Annexure H. Supported 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Eighty one (81) objections were received from individuals and one (1) letter of 
support (see objections attached as Annexure F).  The applicant’s response to the 
objections received is attached as Annexure G. 

 
The objections and reply can be summarized as follows: 

 
1. Objection 

 
The subject property and surrounding erven of the Sunny Seas Township are 
Special Residential erven and may only be used to erect a dwelling on the 
subject erven and that no businesses may be established on these erven.  
These erven have no other rights, other than what is stipulated in the Title 
Deed. 

 
Applicant’s response 

 
Erf 3054 Betty’s Bay is indeed listed as one of the erven being referred to in the Title 
Deed and the Township Establishment Conditions as being a Special Residential erf.  
The land use of these erven is restricted to the following land use: 
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C.(i)(5)(b) 
“It shall be used only for the purpose of erecting thereon one dwelling, together with 

such outbuildings as are ordinarily required to be used therewith.” 
 

C.(ii)(m) 
“No hotel, boarding house, canteen, restaurant, bioscope, shop, factory, industry or 
any place of business or entertainment whatsoever shall be opened or conducted 
on the Special Residential erven.” 

 
The erven in the Sunny Seas Township are governed by these land use restrictions. 
Cognisance however should also be taken of the Zoning Scheme that is also 
applicable to these erven.  In the past, the Section 8 Scheme Regulations of the 
Land Use Planning Ordinance, Ordinance 15 of 1985 was used to govern land uses 
and land use restrictions consisting of prescribed building lines, height restrictions 
and coverage. 

 
The Section 8 Scheme Regulations was replaced by the Overstrand Municipal 
Zoning Scheme that came into effect on 1 January 2014 that makes provision for 
more land uses and consent uses and can be seen as a modern version of the land 
use restrictions applicable to Single Residential Erven.  With the implementation of 
the Zoning Scheme the Title Deed restrictions of the Sunny Seas Township cannot 
be ignored and has preference over the land use restrictions imposed by the Zoning 
Scheme Regulations, and therefore necessitates an application for the removal of 
the more restrictive Title Deed conditions in order to make use of the land uses 
referred to in the Zoning Scheme.  

 
With reference to our motivation report we mentioned that the Residential Zone 1 
zoning will be retained.  Our application does not constitute a change of zoning, but 
the change of land use as being provided for in the Zoning Scheme as a consent 
use.  We have made it clear in our motivation report that we are referring to the 
Zoning Scheme and not the Title Deed when we mentioned land use rights other 
than being residential.   

 
The relevant Zoning Scheme makes provision for the following land uses under a 
zoning of Residential Zone 1 that reads as follows: 

 
(a) “Primary uses are: day care centre, dwelling house, guest rooms, home 

occupation and second dwelling unit; 
(b) Consent uses are: crèche, green house, guest house, house shop, institution, 

place of instruction, place of worship, residential building and tourist 
accommodation.” 

 
In order to make use of the above mentioned land uses other than being residential it 
is required that the Title Deed restrictions be addressed and therefore the reason for 
our application for the removal of the restrictive Title Deed restriction.  Cognisance 
should also be taken that one of the following land use restriction have been imposed 
to all residential erven in Betty’s Bay that read as follows: 

 
“This erf shall be used solely for the purpose of erecting thereon one dwelling or 
other buildings for such purpose as the Administrator may from time to time after 
reference to the townships board and the local authority, approve, provided that of 
the erf is included within the areas of a town planning scheme, the local authority 
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may permit such other buildings as are permitted by the scheme, subject to the 
conditions and restrictions stipulated by the scheme.” 

 
“It shall be used only for the purpose of erecting thereon one dwelling, together with 
such outbuildings as are ordinarily required to be used therewith.” 

 
With reference to the above restrictions it is clear that all residential erven may only 
be used for erecting thereon one dwelling, therefore limiting the use of the erven to a 
single residential use.  Subsequently the following restriction - “no hotel, boarding 
house, canteen, restaurant, bioscope, shop, factory, industry or any place of 
business or entertainment whatsoever shall be opened or conducted on the Special 
Residential erven” - does not have to be in the Title Deed to prohibit any business 
use, because all erven are limited to a single residential use only and therefore any 
other land use will be in conflict with each residential owner’s Title Deed that resides 
in Betty’s Bay. 

 
Town Planner’s response 

 
It is correct that the establishment conditions indicated no business on the property, 
however the application to remove the condition to enable the upliftment centre. 

 
2. Objection 

 
The number of people accommodated and the impact of the proposed 
upliftment centre will be similar to a standard five (5) bedroom guesthouse. 

 
Applicant’s response 

 
The reason for us comparing the proposed upliftment centre to a guesthouse can be 
summarised as follows: 

 
o The maximum number of guests that can be accommodated within a 

guesthouse is ten (10); 
o The maximum number of guestrooms are limited to five (5), sleeping two (2) 

guests per room; 
o Even though no visitors are allowed, provision was made for one (1) parking 

bay per room and two (2) parking bays for owner / manager; 
o As stated in our motivation, guests visiting the upliftment centre do not require 

any medical interventions and do not have medical conditions that require 
medical attention.  It is also the reason why we referred to visitors as guests 
and not patients. 

o Strict rules apply to guests visiting the upliftment centre in order not to be a 
nuisance to surrounding land owners.  

 
Town Planner’s response 

 
The comparison is valid in terms of people allowed.  Should any of the other consent 
uses be implemented, the consent uses in terms of the zoning scheme listed are 
land uses in line with the land use of residential and that can be accommodated in a 
residential dwelling. 
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3. Objection 
 

Referral is made in the motivation to a Conveyancer Certificate, but no 
certificate was enclosed. 

 
Applicant’s response 

 
A Conveyancer Certificate accompanied our application submitted to the Overstrand 
Municipality.  The municipality in return provided us with the notice and the 
information to distribute via registered post to owners of erven in the Sunny Seas 
Township.  The Conveyancer Certificate was not included in the documents that we 
were instructed to distribute.  

 
Town Planner’s response 

 
The objectors could at any time request the certificate and or any other relevant 
documentation submitted with the application.  The objectors did request the Title 
Deed and thus could also request the Conveyancer Certificate. 

 
4. Objection 

 
The primary right use of the subject property will remain residential.  This 
contradicts and invalidates the proposal to change the restrictive Title Deed 
conditions.  

 
Applicant’s response 

 
The current zoning of Erf 3054, Betty’s Bay will remain Residential Zone I.  The 
application constitutes an application for a consent use to accommodate an 
upliftment centre.  Even though the land use changes, the primary land use in terms 
of the Zoning Scheme will still be retained.  Should the land be sold, the land use will 
revert back to being single residential and will the consent use lapse. 

 
Town Planner’s response 

 
The zoning will remain residential in nature and thus should any owner intends to 
rezone the property, a process will have to be followed.  

 
5. Objection 

 
The statement that surrounding land uses consist of mainly single residential, 
holiday houses and guesthouses is not true.  

 
Applicant’s response 

 
All residential erven in Betty’s Bay are zone Residential Zone 1 and are either 
developed or vacant. Some of the developed residential erven are being used for 
other uses such as guesthouses, holiday houses and tourist accommodation.  
Making use of the following websites: lekkerslaap.co.za, trevago.co.za and 
airbnb.com we can list the following 13 advertised tourist accommodation 
establishments in the Sunny Seas area only: 

 

240



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 30 MAY 2018 

 
 

 Helm’s Deep – Sea and Mountain:  Seaview Drive 
 Nature’s Haven In Betty’s Bay:  Seaview Drive 
 Betty Blue:     Seaview Drive 
 Sunny Seas:     Albertyn Drive 
 210 Degrees South:    Pearl Drive 
 Havens Door:     Albertyn Drive 
 ZAR Beautiful:    Albertyn Drive 
 Paradise Getaway:   Luckhof Road 
 Sanity Getaway:    Anemone Street 
 Leopards View:    Mermaid Road 
 Van Den Bergs Guesthouse:   Albertyn Drive 
 Umoya Guesthouse:    Dolphin Drive 
 Kalliste B&B:     Dolphin Drive 

 
Making use of the website airbnb.com we have noted ±141 tourist accommodation 
establishments in the Betty’s Bay area.  

 
We question that all these tourist accommodation establishments had their Title 
Deeds amended and that they applied for a consent use to utilise their dwellings for 
tourist accommodation purposes.  The Title Deeds for residential erven of Betty’s 
Bay make it clear that the residential erven may only be used to accommodate 
thereon one (1) dwelling and associated structures.  With reference to specifically the 
Sunny Seas Township there is a restriction that prohibits the use of residential erven 
for a canteen, hotel, any form of business, etc.  Please refer to the restrictions below: 

 
“No hotel, boarding house, canteen, restaurant, bioscope, shop, factory, industry or 
any place of business or entertainment whatsoever shall be opened or conducted on 
the Special Residential erven.” 

 
Town Planner’s response 

 
Noted. 

 
6. Objection 

 
The proposal is to run a business from Erf 3054, Betty’s Bay that will have a 
negative impact on traffic and no parking bays are provided on-site for the 
proposed use. 

 
Applicant’s response 

 
The application is to accommodate an upliftment centre on the subject erf.  One (1) 
parking bay per guestroom is provided and two (2) parking bays for owner/manager. 
Therefore seven (7) parking bays are provided on-site. 

 
The upliftment centre does not allow day visitors and therefore the impact on the 
road infrastructure will be minimal.  The parking bays will only be used when a guest 
to the wellness centre is dropped off or picked up after their upliftment sessions. 
Guests are not allowed to arrive with their own transport. 
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Town Planner’s response 
 

The parking is in line with a guest house and would not have more traffic than a five 
(5) bedroom guesthouse. 

 
7. Objection 

 
The grey- and black water will have a negative impact on the environment. 

 
Applicant’s response 

 
With our application to utilise the existing dwelling as an upliftment centre it is 
proposed that the five (5) existing bedrooms be used to accommodate two (2) guests 
each.  Being an existing dwelling with existing services and the fact that only ten (10) 
guests may occupy the five (5) bedrooms will not have a negative impact on the 
services.  

 
Town Planner’s response 

 
The application is in an existing building and the Engineering Services Department 
did not indicate any additional requirements with regard to the existing services. 

 
8. Objection 

 
There will be no economic benefit to the area of Betty’s Bay. 

 
Applicant’s response 

 
In order to run an upliftment centre it would be required that the guests be provided 
with food, beverages, laundry facilities, etc.  Local businesses are supported to 
provide food, beverages, reading material and other groceries.  Furthermore, the 
existing dwelling requires routine maintenance and this is also where local 
contractors are used.  It is therefore clear that Betty’s Bay does benefit economically 
from the upliftment centre. 

 
Town Planner’s response 

 
It is unclear to what extent the economic benefit should be, except the normal 
benefits of making use of local business establishments and services. 

 
9. Objection 

 
Refuse and refuse removal poses problems such attracting animals such as 
rats and mice. 

 
Applicant’s response 

 
Refuse is managed similar to that of a dwelling, and because of the fact that guests 
reside at the upliftment centre it is required that the premises be kept clean at all 
times.  The stench of garbage or any mice or rat infestation will not be tolerated by 
guests and it will be to the detriment of the facility.  
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Town Planner’s response 
 

The erf is subject to the removal of refuse by the Municipality. 
 

10. Objection 
 

The land uses that can be accommodated within a zoning of Residential Zone 1 
includes single residential dwelling, holiday homes and guesthouses. The 
proposed upliftment centre does not fit into any of these categories.  

 
Applicant’s response 

 
The primary land uses under a zoning of Residential Zone I are as follow: 

 
 day care centre,  
 dwelling house,  
 guest rooms,  
 home occupation,  
 second dwelling unit. 

 
The Overstrand Municipality Zoning Scheme also makes provision for consent uses 
that are compatible with the Residential Zone 1 zoning that are as follows: 

 
 crèche,  
 green house,  
 guest house,  
 house shop,  
 institution,  
 place of instruction,  
 place of worship,  
 residential building,  
 tourist accommodation. 

 
Application is made for a consent use for an upliftment centre that can be 
categorised under and institution.  Institution is defined as follows: 

 
“a property used as a social, health or welfare facility, or for the administration 
thereof and includes a hospital, special needs school, clinic, homes for the aged, 
indigent or handicapped, a reformatory or place of detention, whether of commercial 
or charitable nature, but does not include a jail;” 

 
The Title Deed in respect of Erf 3054, Betty’s Bay however has a Title Deed 
restriction that prohibits the above mentioned primary and consent uses other than 
residential and that is why we have also applied simultaneously for the removal of 
the restrictive Title Deed conditions.  

 
Town Planner’s response 

 
The proposed use is allocated under institution and thus falls under the consent use 
category. 
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11. Objection 
 

The upliftment centre will have a negative impact on the character of the area.  
 

Applicant’s response 
 

The zoning of Erf 3054, Betty’s Bay will remain unchanged.  The primary land uses 
applicable to the subject property will therefore remain in place.  The subject property 
can therefore easily revert back to single residential use only if deemed necessary in 
future. 

 
The proposed land use is compatible with surrounding guest house land uses.  
Erf 3054, Betty’s Bay can alternatively also be developed for guest house purposes 
(maximum five (5) bedrooms), home occupation or second dwelling purposes.  
However, developing Erf 3054, Betty’s Bay for upliftment centre purposes will have 
the same impact than developing the subject property for guest house purposes.   

 
We are therefore of the opinion that the subject property has the potential to be 
developed for the proposed land use since it will not have a greater impact than 
accommodating a large family in the existing dwelling, or accommodating two (2) 
families in the existing dwelling (main and second dwelling), or accommodating six to 
ten (6-10) guests on the subject property (guest house). 

 
Town Planner’s response 

 
The centre is located in an existing residential building.  It will have the same amount 
of people as a guesthouse.  It is therefore unclear with regard to the character of the 
area.  The character will remain residential. 

 
12. Objection 

 
Walls and fences will impact negatively on the movement of wild animals. 

 
Applicant’s response 

 
The subject property is not fenced and has no boundary walls.  

 
Town Planner’s response 

 
Noted. 

 
13. Objection 

 
The application mentions that the maximum number of guests to be 
accommodated is ten (10), but currently it is close to twenty (20) guests being 
accommodated. 

 
Applicant’s response 

 
Our application is to accommodate a maximum number of ten (10) guests only in 
order to minimalize the impact on the surrounding neighbourhood and this was also 

244



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 30 MAY 2018 

 
 

why the proposed upliftment centre was compared to a land use such as a 
guesthouse. 

 
Town Planner’s response  

 
The Municipality will only consider that has been applied for. 

 
14. Objection 

 
No impact study was conducted for the change of land use to accommodate an 
upliftment centre. 

 
Applicant’s response 

 
Erf 3054, Betty’s Bay is within an already developed residential area and it is 
proposed that the existing house and its infrastructure be used to accommodate an 
upliftment centre.  The change of land use does not trigger any listed activities in 
terms of the National Environmental Management Act (NEMA) and therefore no 
impact study is necessary.  

 
Town Planner’s response 

 
It is unclear what study needs to be done.  NEMA is not triggered. 

 
15. Objection 

 
The Municipality does not have the authority to deal with applications to 
remove Title Deed Restrictions - this can only be done by the Minister.  

 
Applicant’s response 

 
Legislation has changed and removal of restrictive Title Deed conditions is now being 
dealt with by the Overstrand Municipality.  Application is made in terms of Chapter 4, 
Section 16(2)(f) of the Overstrand Municipality’s By-Law on Municipal Land Use 
Planning, 2015, for the removal of restrictive Title Deed conditions.  The correct 
procedure was followed in all aspects for the proposed removal of the restrictive Title 
Deed conditions and consent use. 

 
Town Planner’s response 

 
The applicant is correct. 

 
16. Objection 

 
The correct procedure was not followed to provide notices to all the residents 
of the Sunny Seas Township by registered mail. 

 
Applicant’s response 

 
We have been instructed by the Overstrand Municipality to send notices via 
registered post to all the land owners of the Sunny Seas Township and have also 
provided us with an address list.  Notices were sent to a total of four hundred and 
thirty one (431) owners per registered mail of which we have proof of all addresses 
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where the notice have been sent to and corresponding tracking number of each 
notices.  

 
Town Planner’s response 

 
Residents as per the municipal system located in Sunny Seas were given to the 
applicant for distribution. 

 
17. Objection 

 
The objections included a petition for the tarring of Disa Road due to dust 
problems those residents in the vicinity is experiencing. 

 
Applicant’s response 

 
This petition has no relevance to our application.  Disa Road is ±5km from the 
subject erf.  

 
Town Planner’s response 

 
Noted. 

 
18. Objection 

 
Betty’s Bay is a lifestyle seaside village with a rural / country atmosphere.  
Thus there are only a small number of business properties.  No land has also 
been earmarked for industrial development, as there is no need for such.  The 
proposed upliftment centre is a special residential area, will therefore 
negatively impact on the character of the village. 

 
Applicant’s response 

 
Generally the people making use of the services of an upliftment centre comes from 
busy cities and suburbs for treatment.  The tranquillity and country atmosphere that 
Betty’s Bay has to offer is beneficial to them.  The proposal for an upliftment centre is 
also not suited to be located within an industrial area and is not related to an 
industrial land use.  

 
The application is for a small upliftment centre that will only cater for a maximum of 
ten (10) guests that require no medical intervention or that have no medical condition 
as stated in our motivation report.  Therefore the proposed upliftment centre is 
compatible with the surrounding land uses and residential character of the Sunny 
Seas area. 

 
Town Planner’s response 

 
The application is not for any industrial activity. 

 
19. Objection 

 
Noise levels – the constant singing while running in the streets and gym 
equipment noise while practising.  The aforementioned is not in line with a 
guesthouse operation in a tranquil environment. 
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Applicant’s response 
 

None 
 

Town Planner’s response 
 

The objector is correct in as far as the exercise activities are concerned.  A private 
gym is usually owner related.  A gym facility is allocated in a business area if utilized 
by a group of people and is not normally associated with a guesthouse.  The referral 
to a guesthouse is due to the motivation of the applicant that the upliftment centre will 
have no more of an impact than a guesthouse. 

 
20. Objection 

 
The upliftment centre caters for up to 20 people 

 
Applicant’s response 

 
The application is for 10 people and not more, and should the application be 
approved the restriction of a maximum of 10 people at any time must be adhered to. 

 
Town Planner’s response 

 
Agree with applicant. 

 
21. Objection 

 
Chanting and the excessive light emanating from the building 

 
Applicant’s response 

 
None 

 
Town Planner’s response 

 
A site inspection was done at 2 occasions and chanting was not heard.  Every owner 
of a house has a right to have indoor lights and it is their prerogative to either have it 
or not. 

 
22. Objection 

 
People at the centre to transgress on other erven/properties 

 
Applicant’s response 

 
None 

 
Town Planner’s response 

 
This aspect has not been proven in terms of police action 
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23. Objection 
 

The upliftment centre will attract undesirables 
 

Applicant’s response 
 

None 
 

Town Planner’s response 
 

The centre has been operating on the erf for some time and no proof has been 
submitted in this regard 

 
The owners of the upliftment centre in their own capacity also submitted a 
response on the objections and will be dealt with as per reply.  These aspects 
were not dealt with by the consultant. 

 
Their response is as follows: 

 
Owner’s response 

 
Page 1 - 3:  General comments and Introduction 

 
Town Planner’s response 

 
Noted. 

 
Owner’s response 

 
Page 3 - 5: Background to the need for the Upliftment Centre, known as Ocean 

Breeze. 
 

Town Planner’s response 
 

Noted. 
 

Owner’s response 
 

Page 5, Point 22:  The By-Law of the Overberg did not make provision for an 
Upliftment Centre before 2015 and therefore is not unlawful. 

 
Town Planner’s response 

 
The By-Law is not the Overberg By-Law, but the Overstrand By-Law.  It should be 
noted that the By-Law deals with procedural matters and the Overstrand Zoning 
Scheme, 2014 deals with the applicable land uses as allowed on erven.  It should 
also be noted that a Municipal Zoning Scheme cannot cater for every type of land 
use that exists and similar land uses resort under an umbrella concept. 

 
Owner’s response 

 
Page 6, Point 30:  Caledon Court Case No. OSC 14/2017 found the activity not 

unlawful. 
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Town Planner’s response 
 

Point 31: In the case Lester v Ndlambe Municipality & Another [2014] 1 All SA 402 
(SCA) is not applicable as the latter deals with a matter where the unlawfulness has 
been known beforehand and the building went ahead. 

 
Owner’s response 

 
Page 7, Point 32:  Islamaphobia / Racism. 

 
Town Planner’s response 

 
No comment. 

 
Owner’s response 

 
Point 33: Title Deed Condition C(ii)(a) - “That the erf or any portion thereof shall not 

be transferred, leased or in any other manner assigned or disposed of to 
any Asiatic, African Native, Cape Malay or any person who is manifestly a 
“coloured person”.   
This class was omitted from all Title Deeds as it is unconstitutional. 

 
Town Planner’s response 

 
Agree with the applicant.  The condition is not relevant in South Africa. 

 
Owner’s response 

 
Page 8 to 13:  The comments refer to the different conveyance certificates obtained 

in respect of the conditions in the Title Deed.  The applicant does not 
agree with the latest one received from Smith Tabatha Buchanan 
Boyes, dated 16 November 2016.  The applicant elaborates in the 
above-mentioned pages on this matter. 

 
Town Planner’s response 

 
The planner is not a conveyancer and therefore cannot put a conveyancer certificate 
in dispute. 

 
Owner’s response 

 
Page 13:  Erf 3273 is a Bed and Breakfast located in Sunny Seas and must abide by 

the same rules. 
 

Town Planner’s response 
 

The application referred to dated back to 2012 and the Department of Environmental 
Affairs and Development Planning dealt with the removal of restrictive conditions. 
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Owner’s response  
 

Page 17:  Erf 3108 is a Bed and Breakfast located in Sunny Seas and must abide by 
the same rules. 

 
Town Planner’s response  

 
Noted. 

 
All other comments were dealt with thoroughly by the applicant’s consultant. 

 
Internal Departments 

 
No objections or negative comments were received. 

 
8. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

8.1 Background 
 

N/A 
 

8.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
Not applicable. 

 
Spatial sustainability 
The application addresses the social and environmental nature of the site and 
the adjacent areas.  The economic pillar is being addressed in a lesser manner.  
The proposed land use is needed within the wider community extending 
beyond the boundaries of Betty’s Bay.  The proposed use will be located in the 
existing dwelling and thus will have no impact on the surrounding environment.  
The economic benefit is the services to be provided by local businesses. 

 
Efficiency 
The proposed land use will optimize the erf’s allowed developable parameters 
as per the Zoning Scheme.  The existing structures and services are utilized 
and the carbon footprint versus a new development will be less. 

 
Spatial Resilience 
The combination of primary and consent uses on a residential erf is to ensure 
spatial resilience in terms of flexibility of the Scheme.  The aforementioned 
ensures the capability of the erf, its owner and area to accommodate land uses 
to ensure optimal use of a property and limit the impact of extensive 
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development for each and every possible land use.  By implication ensures 
limiting impact on financial means and liability for the wider community. 

 
Good administration 
Procedure was followed and full public participation was applicable. 

 
8.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 8.2 above. 
 

8.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Same as Point 8.2 above. 
 

8.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

Not applicable. 
 

8.6 Impact on Municipal engineering services 
 

None. 
 

8.7 Outcomes of investigations/applications i.t.o other legislation 
 

Not applicable. 
 

8.8 Existing and proposed zoning comparisons and considerations 
 

The application is in line with the Overstrand Spatial Documents. 
 

9. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights 
 

No financial gain as it is a non-profit organization. 
 

The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
No benefit will accrue. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
There is no social benefit should the condition remains in place. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The rights enjoyed by the beneficiary will remain in place since the erf will remain 
residential and the right obtained will be subservient to the main activity, e.g. 
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residential.  The rights of the Sunny Seas residents may be impacted upon due to 
the use not being exclusively residential. 

 
10. THE DESIRABILITY OF THE PROPOSAL 

 
The application is for an upliftment centre, which the Municipality resolved should be 
placed under the term “Institution”.  The centre caters for any person, restricted to 
males only, who do experience stress, depression and/or low self-esteem.  It is not 
a rehabilitation centre, since no medical personnel is attached to the centre. 

 
The Overstrand Zoning Scheme does provide for consent uses that can be 
accommodated on Residential Zone 1 erven.  The uses are restricted in size and 
extent in order to ensure that the residential character of the area is maintained.  
The centre has been operating in Betty’s bay for some time and rented a house to 
conduct their operation, subsequently due to expenses the operators purchased a 
property to ensure that their investment is not subject to non-permanency as in the 
case of renting a property.  The property purchased is located in Betty’s Bay East, 
also known as Sunny Seas.  The erf has an approved building plan and the 
operation is thus located in an existing approved building and internal services 
availability. 

 
The land use proposed adheres to the same development parameters as a 
guesthouse.  The amount of people in the centre is to accommodate ten (10) people 
with a manager and/or owner residing on the premises.  The amount of parking 
provided is thus seven (7) parking bays, as indicated on the site plan.  The access 
point to the erf will remain in place.  Due to the fact that most of the visitors do not 
have vehicles, the impact on the street will be minimal and/or no more than a guest 
house. 

 
The centre’s policy is to ensure that the visitors remain in a structured environment, 
which entails workshops, exercise and prayer.  It is clear that the centre is more of a 
wellness or step down facility, operating as a guest house, but in a structured 
manner. 

 
Sunny Seas was approved in 1956.  The Township Establishment Conditions 
earmarked the erf as Special Residential.  Special Residential in terms of the 
Scheme has the allocation of Single Residential. 

 
Ordinance 33 of 1934 was promulgated in October 1935.  The definition for 
residential purposes in relation to the use of any erf means the erection of a dwelling 
or residential building, but should not exclude the erection of a place of assembly, 
school or institution as per previous Regulation 8 applicable to the area, before the 
Overstrand Zoning Scheme.  Thus in the previous legislation the definition 
applicable to residential erven did provide for uses as per the application. 

 
The Conditions of Establishment for Sunny Seas does make provision that 
conditions may by application be amended or suspended.  The By-Law on Municipal 
Land Use Planning makes provision that restrictive conditions may be removed on 
application. 

 
The removal of the restrictive conditions pertains to the erection of one (1) dwelling 
and associated outbuildings.  It is correct that the erf has only one (1) dwelling, 
which is interpreted that when Sunny Seas were developed, the Zoning Scheme 
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was not in place allocating other land uses or consent uses to the development.  
Thus the interpretation is that the one (1) dwelling refers to residential dwelling for a 
single family. The condition to be removed is to enable the consent use for an 
institution as per the application.  In order to ensure that the erf remain residential in 
nature it is proposed that the condition rather be amended to read as follows: 

 
“It shall be used only for the purpose of erecting thereon one dwelling, together with 
such outbuildings as are ordinarily required to be used therewith and that the 
property is used primarily for residential purposes and an institution be allowed 
subservient to the residential use.” 

 
The following restrictive Title Deed condition relates to business and industrial uses: 

 
“No hotel, boarding house, canteen, restaurant, bioscope, shop, factory, industry or 
any place of business or entertainment whatsoever shall be opened or conducted 
on the Special Residential erven.”  

 
The restrictive condition relating to business, industrial, etc. is relevant in terms of 
the Scheme Regulations that any other use, except if the house is occupied by the 
owner, will fall under the interpretation of the application for an upliftment centre is a 
non-profit organization, depending on funds.  However, it is not clear if all guests are 
staying for free and/or if the guests donate an amount for their stay.  Due to the un-
clarity in this regard, the upliftment centre either pay in kind for people working there 
and/or does have a fee attached to the visitor.   

 
In terms of the restrictive condition it is clear that the intention was to eliminate any 
business, industrial, etc. activities that may impact on noise and traffic pollution that 
may disturb the peaceful character associated with residential living.  In recent years 
land uses that can be accommodated without disturbing the peaceful nature of the 
area and character has been accommodated on Residential Zone 1 erven, with 
strict development parameters.  In this case the application for the upliftment centre 
can either been seen as a business or a boarding house.  The latter will fall under 
similar development parameters as a guesthouse restricting the use and 
management of such a land use.  Therefore it was a requirement that the condition 
be addressed in the application.  

 
Similar to the aforementioned condition, it is advisable not to remove the condition, 
but rather to amend the condition to ensure that some of the land uses mentioned in 
the condition remain in place as it is not either a primary use and/or a consent land 
use as per the Overstrand Zoning Scheme.  It is therefore proposed the condition be 
amended to read as follows:  

 
“no hotel, boarding house, canteen, restaurant, bioscope, shop, factory, industry or 
any place of business or entertainment whatsoever shall be opened or conducted 
on the Special Residential erven with the exception of guesthouses and the 
institution (upliftment centre only).” 

 
The upliftment centre as per the application complies with the development 
parameters of a guesthouse.  The development will be restricted to ten (10) people, 
the use is restricted to the existing dwelling and the owner and/or manager will 
reside on the property.  The amount of parking bays is similar to that of a 
guesthouse.  The comparison with the guesthouse is due to the fact that it is not an 
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institution with medical related beds, but rather a guesthouse with a structured 
management system, catering for a specific grouping of people. 

 
The house, in which the centre is to be located, remains residential as per the 
Zoning Scheme and the services requirement remains as for a residential house.  
The access to the dwelling remains in place and no additional structures or uses are 
added that may have an impact on services. 

 
The one aspect that needs to be addressed is the objections with regard to noise.  
The chanting as mentioned was investigated by the building inspector after working 
hours.  He indicated all was quiet.  The other aspect to be considered is the noise 
levels with regard to singing or shouting during the running exercise by the 
inhabitants of the centre in the quiet neighbourhood.  This is a valid objection, since 
the area is quiet and tranquil and a guesthouse will not embark on all the guests to 
go running and singing at the same time. 

 
However, this aspect can be mitigated, that should the running exercise be 
undertaken that no singing or shouting be allowed. 

 
The last aspect is the utilization of the house gym on the premises.  Noise levels of 
a group partaking in gym activities such as martial arts and weights do emanate an 
excessive amount of noise in a quiet neighbourhood.  This aspect can be mitigated 
in as far as that equipment, especially the weights not be drooped on the floor, a 
rubber carpet be installed to assist with the buffering of the noise created by the 
equipment and that the door and indoors be kept closed while activities are taking 
place.  

 
The applicant fully acknowledges the tranquillity and peacefulness of the area and is 
one of the reasons in locating the centre there.  Thus in order to maintain the 
abovementioned reasoning of locality, the applicant must ensure that there is no 
impact on the environment especially in light of the fact that the application is not a 
primary right, but a consent use. 

 
The Overstrand similar to the rest of South Africa does have a need for places of 
rest for people under stress.  Not all cases relates to medical intervention, but rather 
to remove the person from its working surroundings to be able to recuperate.  In this 
case the applicant opted to call it an upliftment centre due to its structured 
management system and catering for a specific grouping of people. 

 
It can be reasoned that there are community zoned erven available in Betty’s Bay, 
but it is in the ownership of either the Municipality or the Department of Public 
Works.  The erven are large in extent and are held for clinics, school and other 
amenities such as police stations, etc.  These erven are not intended for private 
initiatives on such a limited scale that warrant a community zoned erf to be used for 
an upliftment centre, especially as no medical intervention is required and or funded 
by public funds. 

 
In evaluating the application, the objectors could not substantiate that the proposed 
land use will have more of an impact than a normal guesthouse with five (5) rooms.  
If the application is approved, the restriction of ten (10) people, two (2) persons per 
room will be strictly enforced. 

254



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 30 MAY 2018 

 
 
 

11. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-
Law on Municipal Land Use Planning, 2015 on Erf 3054, Betty’s Bay for the 
removal of the restrictive conditions Clause C.(i)(5)(b) of Title Deed 
T54244/2014 applicable to Erf 3054, Betty’s Bay in order to utilize the existing 
dwelling as an upliftment centre, be amended to read as follows: 
 
“It shall be used for residential purpose, together with such outbuildings as are 
ordinarily required to be used therewith and that the property is used primarily 
for residential purposes and any other land as per the Scheme be allowed 
subservient to the residential use.” 

  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 on Erf 3054, Betty’s Bay for the 
removal of the restrictive conditions Clause C.(ii)(m) of Title Deed T54244/2014 
applicable to Erf 3054, Betty’s Bay in order to utilize the existing dwelling as an 
upliftment centre, be amended to read as follows: 
 
“No hotel, boarding house, canteen, restaurant, bioscope, shop, factory, 
industry or entertainment whatsoever shall be opened or conducted on the 
Special Residential erven.” 

  
3. that the application in terms of Section 16(2)(o) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2015 (By-Law) on Erf 3054, Betty’s Bay 
for a consent use in order to enable the owners to utilize the existing dwelling 
house on the property as an upliftment centre, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
4. that the amendments in Points 1. and 2. and the approval in Point 3. above be 

subject to the following conditions: 
  
 (a) that the consent use not be transferable; 
   
 (b) that the amount of guests be restricted to ten (10) people; 
   
 (c) that the consent use is valid only for an upliftment centre in its present 

form; 
   
 (d) that parking be provided on-site as per parking layout bett3054s.drw, 

dated 01/2016, as submitted with the application; 
   
 (e) that a maximum of one (1) permanently demarcated parking bay per 

guest room and two (2) for the owner/manager be provided within the erf 
boundaries, subject to the approval of the Authorised Official; 

   
 (f) that the owner/manager resides on the premises, and that the owner be 

responsible for the proper management of the upliftment centre; 
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 (g) that no facilities (bar/restaurant or any other) be provided for residents or 
non-residents of the upliftment centre; 

   
 (h) that the selling or serving of liquor on the premises will not be allowed; 
   
 (i) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (j) that the accommodation facility complies with Health and Safety 

Legislation and that this approval will be subject to regular inspections by 
the Fire Control Co-ordinator and the Health Inspector; 

   
 (k) that a single non-illuminated sign that complies with the Municipal By-

Law on Signage, may be displayed on the premises; 
   
 (l) that the upliftment centre be conducted in such a manner that it is not 

found to be detrimental to the peacefulness and amenity of the 
surrounding area; 

   
 (m) that the gym noise levels be measured and the necessary mitigating 

measures such as rubber carpets be installed and the door(s) be closed 
during activities; 

   
 (n) that a R918 Certificate of Acceptability must be applied for at the 

Overberg District Municipality; 
   
 (o) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (p) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
 (q) that all the conditions in the Services Report (attached as Annexure H), 

be complied with, and 
   
 (r) that all conditions imposed by the Fire Department (attached as 

Annexure I), be complied with. 
  
5. that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above conditions of approval. 

 
12. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 Eighty one (81) objections have been received. 
 None of the internal departments have any objection. 
 None of the municipal services will be needed. 
 It is in line with policy documents. 
 The impact will not be more than a guesthouse. 
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 The land use is not transferrable and will lapse once it ceases operating by the 
present owners. 

 The noise levels can be mitigated. 
 

13. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Title Deed T54244/2014 
Annexure E: Conveyancer Certificate 
Annexure F: Objections received 
Annexure G: Applicant’s response to objections received 
Annexure H: Services Report 
Annexure I: Comment: Fire Department 

 
SIGNATURES 

 

REGISTERED PLANNER 

Name :   H VAN DER STOEP 

SACPLAN registration number:   A/1708/2013 

Signature :  ___________________ 

Date:   ___________________ 
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4.5 
ERF 845, CORNER OF END- AND LOUIS TRICHARD STREET, SANDBAAI, 
OVERSTRAND MUNICIPAL AREA : APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS AND CONSENT USE : MESSRS ROUTE 2EC TOWN 
PLANNING STRATEGIES ON BEHALF OF AC MURRAY 
 
845 HSB (3759) 
H van der Stoep (028) 313 8900 Hermanus Administration 
15 March 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 24 August 2017 from Messrs Route 2EC Town 
Planning Strategies on behalf of AC Murray applicable to Erf 845, Sandbaai for the 
following: 

 
 Removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-
Law) for the removal of restrictive title deed conditions B.2.(a). B.2.(b), B.2.(c) 
and B.2.(d) as contained in Title Deed T85461/2006 applicable to the above erf 
in order to operate a crèche from the property. 

 
The restrictive conditions B.2.(a) – (d) as contained in Title Deed T85461/2006 
to be removed, read as follows: 

 
(a) “That the above erf or erven be used for residential purposes only. 

 
(b) That the above erf or erven be not subdivided. 

 
(c) That not more than one dwelling together with the necessary outbuildings 

and accessories be erected on any one of the above erven and that not 
more than one-half the area of any one of the above erven be built upon; 

 
(d) That no building shall be erected on the above erf or erven within 4,72 

metres of any boundary line between the said erf or erven and any street, 
road or avenue on which such erf or erven abuts; such space may be used 
as gardens, but shall not be built upon.” 

 
 Application is subsequently made in terms of Section 16(2)(o) of the above By-

Law for a consent use in order to enable the owner of the above property to 
operate a crèche once specifically the above restrictive condition B.2.(a) has 
been removed from the Title Deed. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 

 
The erf is zoned Residential Zone 1: Single Residential, measures 664m² in extent 
and is located in the residential area of Sandbaai.  Additions to and the upgrading of 
existing structures on the property have recently been done in accordance with its 
current rights. 

 
During January 2017 complaints were lodged at the Law Enforcement Department of 
the Municipality that an illegal crèche is being conducted from the premises.  Officials 
of the Department conducted a site inspection that confirmed the illegal activity.  The 
activity was being conducted by the tenants of the property.  According to the Law 
Enforcement officers more than forty (40) toddlers were counted on the property 
during the site inspection.  The latter resulted in the issuing of the notice in terms of 
the provisions of the Municipal By-Law on the landowner since no such activity on 
the property has been approved by the Municipality.  Follow up site visits by the 
author were conducted that revealed that the illegal activity has not been ceased.  
The matter was further processed as prescribed in the By-Law and the application 
under discussion was eventually submitted by the landowner.  All the detail, 
correspondence, etc. leading up to the submission of the application under 
discussion is not hereby conveyed since it would only lead to an unnecessary 
comprehensive background.  The application is thus further evaluated on the merits 
thereof. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Due to the comprehensive nature of the motivation report only the main points of 
motivation are summarised as follows (the detailed report is attached as 
Annexure C): 

 
 The application is in line with the Municipality’s strategic policy and its directives 

of the various departments. 
 The crèche will provide for the of Early Childhood Development (ECD) for which 

there is a need for as indicated in the Overstrand Integrated Development Plan 
and the services will provide for children to be looked after and cared for whilst 
their parents work within an area where sustainable economic development are 
promoted. 

 The site plan clearly indicates compliance with all relevant conditions as per the 
provisions of the Zoning Scheme required to operate a crèche as defined 
inclusive of the fact that the dwelling house will remain to be used as 
accommodation for the owner’s mother and thus the primary right will prevail in 
accordance. 

 The application for consent use and removal of restrictive conditions are 
reasonable and relevant and will result in a service to the needs of the young 
children residing in the community of Hermanus. 

 The crèche, as a secondary land use, will integrate, enhance and promote 
sustainable community principles as well as ensuring the alignment of the desired 
development principles and contribute to achieving the desired mix of land uses 
as a service to those in need. 

 The crèche as a service to the community will allow for greater social justice and 
equity of access to basic education of children in their early childhood 
development stages.  The consent use as crèche will be providing a service to 
and benefit the disadvantaged community for which such services are needed. 

541



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2018 
 
 

 The proposed land use will not impact negatively on the safety, health and 
wellbeing of the surrounding community. 

 The proposed land use will not impact negatively on the traffic, parking and 
transport related considerations as sufficient parking and drop and collect area 
can be provided for on the property as per the site plan. 

 The proposed crèche will not impact negatively on the quality of life of the 
immediate and surrounding neighbouring residents in the form of privacy, visual 
impact or character as aligned to the spatial policies and provisions of the Zoning 
Scheme. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 17 October 2017 24 November 2017 

Gazette Yes 13 October 2017 24 November 2017 

Notices Yes 13 October 2017 24 November 2017 

Ward councillor Yes 13 October 2017 24 November 2017 

Total comments TWO (2) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Ward Councillor 17/10/2017 
May not provide any 
comment because of 
conflicting interests. 

N/A 

Building Control 14/11/2017 

On-site parking not 
practical.  Supported 
subject to plans being in 
compliance with 
SANS10400 and be in 
compliance with plans 
submitted to town 
planning. 

Positive 

Fire Department 27/12/2017 Attached as Annexure H. Positive 

Engineering 
Services 

08/02/2018 Attached as Annexure G. Positive 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) objections were received against the proposal, and can be summarized as 
follows: 

 
Objection: Mrs E van Rhyn, Erf 846, Sandbaai 

 
The points of objection are summarized as follows (translated from Afrikaans to 
English): 

 
1. Erf 846 is only separated by a boundary wall and the existing noise is 

deafening and unbearable. 
 

2. Toys and stones and many other items are regularly thrown over the boundary 
wall that defaces my property and then my dog further tears it apart that leads 
to an even further mess. 

 
3. My husband suffers from sleep apnoea and must try to sleep during the day, 

which is impossible with the noise. 
 

4. The value of my property will devaluate astronomically, which I can definitely 
not afford.  Someone who has paid her whole life on instalments with difficulty 
and who had to forfeit almost everything to retire peacefully does not deserve 
this.  Place yourselves in our shoes; there are many pensioners in the area. 

 
5. With regard to parking - when the children are dropped off, the accesses to our 

properties are blocked which is frustrating.  I can go on and on.  We please 
request that the consent be turned down. 

 
Objection: Mrs R Louw, Erf 776, Sandbaai 

 
The points of objection are summarized as follows: 

 
1. I am a 76 year old woman who is on pension. 

 
2. I have an elderly couple living on my property aged 69 and 70 who are also on 

pension. 
 

3. A crèche will disrupt our living conditions materially in that the noise levels will 
increase dramatically through the daily activities of the children.  It will also 
increase dramatically in the early morning hours due to the increase in vehicle 
traffic. 

 
4. My property value will decrease due to the emergence of economic activity in a 

residential area. 
 

5. There is ample commercial property available in the area that can be utilised as 
a crèche without affecting long standing residents in Sandbaai. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The comments of the applicant on the points of objection are summarized as follows:  

 
General comments: 

 
1. Comments on the reasons for opposing the application are dealt with in 

accordance with the provisions of SPLUMA in no specific order.  The Municipality 
in terms of provision of Social Services to communities and the fact that the 
application is now being delayed due to an error on the side of the administration 
with respect to the participation process.  

 
Planner’s comment: 
In response on the accusation made by the Consultant, the following is of 
importance: 

 
Firstly:  One (1) neighbour was omitted during the public participation process 
and in terms of the Constitution, PAJA, SPLUMA and the By-Law, should such 
an omission be noted, it must be rectified to have a fair and correct public 
participation process.  

 
Secondly:  The question with regard to the provision of Social Services by the 
Municipality, the Constitution is clear on a Municipality’s mandate.  Residential 
neighbourhoods have been planned according to the relevant planning principles 
in terms of land use allocations as determined by the amount of erven.  The 
exponential population growth in Africa, migration and urbanization in developing 
countries have caused that the applicable principles to lay-out plans became out-
dated.  Thus to make in such a general statement that the municipality is 
responsible for the provisioning of social services in towns predating the 
aforementioned phenomena’s are not valid and is not even considered as an 
objection.  There is an existing vacant site which is zoned for a crèche.  This 
provision has been made. 

 
Thirdly:  The applicant was informed on various occasions and on various 
premises of the process to be followed for a crèche, which she ignored.  Thus the 
consent use could have been addressed had the correct procedure been 
followed.  Therefore to make the accusation that the application is delayed due 
an omission of the neighbour is unfounded since the applicant delayed her own 
application by not following due procedure. 

 
2. It should be noted that two (2) objections were received in the direct vicinity of the 

property.  It is clear from the submissions that the current scale has an impact 
and therefore to be mitigated to ensure no undesirable effect on the Sandbaai 
community residing in the area. 

 
3. The Overstrand Zoning Scheme allows for a number of secondary rights, which 

can be applied for in the case of the property.  It is therefore clear that the 
application as submitted demonstrate it to be consistent with the applicable policy 
of the Municipality.  However the number of toddlers kept could be strictly 
monitored to ensure compliance. 
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Applicant’s comments on Objections: The objections are collated and 
summarised as below: 

 
4. The intended and proposed use will disrupt the living conditions with 

respect to the increase in noise levels related to the daily activities of the 
children attending the facility: 

 
4.1 The statement that the crèche will be a noise disturbance (children playing in 

the yard) to surrounding neighbours who are retired and at home during the day 
cannot be seen as a valid objection.  From a town planning point of view, it is 
important to take note of the positions of the buildings on the property, as well 
as the relation of the property in relation to surrounding properties.  Applicant 
indicated in the motivation and on the site plan that the playing area of the 
proposed crèche are provided in the secured back-yard area. 

 
4.2 The property is fenced with 1,2m brick walls on all boundaries abutting 

residential properties with a high screen that is erected on the boundary that 
abuts Erf 846, Sandbaai. 

 
4.3. Crèches operate within certain time periods with activities during the day.  The 

children will thus only play at certain times of the day, as they will mostly be 
tutored inside and have a set time schedule which include outside play times.  
These playtimes will thus not as stated in the objections be “through-out the 
day”.  It is the intention of the owner to see to it that the children play in a 
controlled environment. 

 
4.4. The Constitution of South Africa are clear with respect to the rights of all 

residents and the statements made as mentioned cannot be seen as valid as 
no evidence lead related to alleged noise factors that will increase pertaining to 
the crèche and the children playing at the facility.  The submissions made in the 
form of comments and objections are thus not seen to be evidence lead and 
therefore cannot be seen as facts and circumstances which explain the 
objection, comment or representation in this case, it is seen as mere general 
statements made without it being technically confirmed. 

 
Planner’s Comment: 

 
At present there are forty (40) children on site, which contributes to the 
excessive noise levels.  To indicate it is not a valid point of objection is not 
correct.  The applicant indicates that in terms of the Constitution that the 
respect to rights of all residents and thus in actual fact emphasize the rights of 
all residents.  In this case the residents of the immediate area have also a right 
in terms of the Constitution above the rights of the wider interpretation of the 
residents of the whole of the Overstrand.  The amount of children to be 
restricted to a maximum of twenty (20) subject to compliance with applicable 
legislation. 

 
Therefore the objection is a valid objection in terms of the Constitution of South 
Africa. 

 
The time schedule of the use was not submitted with the application during the 
application process, but at a later date.  The wall abutting Erf 846 to be raised 
to 2,1m to mitigate noise. 

545



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2018 
 
 

 
5. The noise levels that will increase dramatically in the early morning hours 

due to the increase of vehicular traffic: 
 

End Street is known as an access collector road which serves the community of 
Sandbaai carrying residential traffic due to the development of the residential 
suburbs which include a number of town house developments.  It should be 
noted that a crèche is seen as a service use to the neighbouring residential 
community and thus the children which are accommodated at the crèche 
mostly comes from the nearby surrounding neighbourhood and thus the 
statement made that traffic will increase cannot be seen as valid.  The owner of 
the property also provides a transport service which collect and drop-off a 
number of children attending the crèche facility of which are mostly during 
normal work trips to and from the area. 

 
The site plan submitted also clearly indicate a safe collection and drop-off area 
to be located in End Street which in this case will have no effect on the 
surrounding residences towards noise levels that could increase as it will form 
part of normal vehicular traffic in the existing area.  It is the submission of the 
applicant that the statements and comments made are being one-sided and in 
the absence of evidence that do not in any way demonstrate the undesirable 
effect which the application will have on the area related to increase traffic. 

 
Planner’s Comment: 

 
The increase of traffic may be of concern.  However, the increase of traffic is 
mitigated due to the fact that the applicant collects children and thus limits the 
possible traffic increase in End Street. 

 
6. Decrease of value of property due to economy activity in a residential: 

 
The statement made on the value of properties in the direct vicinity and the 
devaluation of the properties in the residential area cannot be substantiated.  
The overall value of properties are driven by numerous factors related to 
market forces throughout South Africa and various secondary uses such as 
guesthouses, institutions, places of public worship and crèches do not per se 
decrease property rights.  The statement therefore does not demonstrate the 
undesirable effect which the application will have on the area. 

 
Planner’s Comment: 

 
The objectors have not furnished any proof to substantiate their claim of 
devaluing their properties with the type of application. 

 
7. Behaviour of the children: 

 
It was stated that numerous objects, shoes, toys, etc. are being thrown over the 
boundary walls at a daily basis.  The owner of the property will address the 
matter with the children attending the facility and has also erected a high 
screen on the boundary to resolve the subject complaint and to alleviate the 
disturbance.  The statement made therefore has been addressed and will be 
taken care of towards future disturbances and thus cannot be seen as having 
an undesirable effect on the area. 
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Planner’s Comment: 

 
The screen wall may not be higher than 2,1m and a plan must be submitted in 
this regard. The behaviour of the children is a management issue. It is the 
responsibility of the applicant to ensure that the children comply with the rules 
and regulations of the crèche. This aspect remains the responsibility of 
management to ensure proper behaviour of the children. 

 
8. Parking: 

 
The statement made that access to drive-ways are blocked is noted even 
though no evidence are lead with respect to the matter.  A site plan was 
submitted clearly showing the provision for the safe off- and on-loading of 
children and provision of on-site parking as well as parking in the form of drop- 
off and collection in End Street which will be presented to the parents to abide 
by.  The application therefore as submitted demonstrates compliance with the 
provision of parking applicable to the policy of the Municipality. 

 
Planner’s Comment: 

 
The comment is valid, since it is only with the application that a proper site plan 
was submitted indicating the parking arrangement of the crèche.  Again, this 
aspect must be dealt with by the applicant ensuring that no neighbour is 
affected by the proposed land use activity. 

 
9. Ample commercial property available in the area that can be utilised for 

the purpose of a crèche facility without affecting residents in Sandbaai 
 

9.1 The motivation clearly deals with the existing planning provisions for the area 
as well as that of the development principles applicable to SPLUMA, the 
National, Provincial and Local Policies applicable to the provision of social 
facilities and services to residents of a residential area as well as secondary 
rights permitted as per the zoning scheme. 

 
9.2 The service provided for the schooling of young children of the area and nearby 

residential community is necessary and desirable and the owners of the 
property can comply with all conditions that need to be met related to a crèche 
facility in a residential township. 

 
9.3 The “not on my doorstep” statement cannot be seen as a valid reason 

pertaining to “so called commercial property available”.  Places of Instruction in 
the form of schools, crèches and playschools are seen as secondary rights to 
the primary uses and cannot be seen as negatively affecting “the residents of 
Sandbaai”. 

 
9.4 The primary land use is not affected as the principle of the crèche will still 

reside on the property and a portion of the property will remain residential.  The 
statement made by the objectors do not give sufficient evidence demonstrating 
undesirable effect which the application will have on the area and that of the 
need of the residential communities residing in the area and nearby area. 
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Planner’s comment: 

 
The policy on crèches was specifically written to accommodate the growing 
number of people and that fact that both parents are employed.  However the 
number of children to be limited to a maximum of twenty (20), and further 
subject to applicable legislation.  The prime use of the building should still be 
single residential. 

 
10. Closure  

 
It is thus the applicant’s submission that the two (2) objections as submitted 
have been fully addressed as no substantial evidence were lead of it being 
“alleged undesirable affect” as per the principles and requirements of SPLUMA 
on technical grounds and that the application can be supported as proposed, 
motivated and permitted in terms of the Zoning Scheme and further approved in 
terms of the Spatial Development Framework.  The Zoning Scheme is clear to 
towards the provision of compliance of the intended use as applied for and 
therefore cannot be seen as undesirable. 

 
It is the submission that any decision made and the application serving before 
the Municipal Planning Tribunal as constituted in terms of SPLUMA to be 
assessed and presented together with the proposals as submitted made and 
history related to the application should be considered as per the response and 
motivation made above and for the matter to be considered with a positive 
outcome. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
None of the internal departments have negative comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

See paragraph 3. of this submission. 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and will have no negative influence 
on the environment. 
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Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Consistent with the Zoning Scheme and Spatial Development Framework. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The applicant will accrue financial benefit in as far as the additional usage will add 
value to the property. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The applicant will benefit personally should all the requested conditions be removed 
in as far as the cost implication is concerned and the opportunity to make use of the 
secondary land uses allocated within the Residential Zone 1 zoning. 
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The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
No social benefit can be obtained should the conditions remain in place the erf will 
not be able to make use of the secondary land uses associated with a Residential 
Zone 1 zoning. 

 
The social benefit, should the conditions be removed, would enable the applicant to 
upgrade the erf and utilise it to the benefit to the community of the broader area. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The removal of the conditions will remove the rights of the beneficiaries in part.  The 
aforementioned relates to title deed restrictions and not the Zoning Scheme.  The 
applicant will still be restricted to the development parameters in terms of the 
Overstrand Zoning Scheme. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Removal of Restrictive Title Deed Conditions 

 
The property is burdened with restrictions in the Title Deed pertaining to the use 
thereof.  The owners of the subject property wish to have these restrictions removed 
from the Title Deed in order to be in line with the applicable primary rights and 
development parameters as set out in the Overstrand Municipality Zoning Scheme, 
as well as to be able to apply for a consent use to operate a crèche from the 
property.  Cognisance must be taken of the fact that the title deed restrictions date 
back to before the establishment of the Overstrand Municipality and the relevant 
Zoning Scheme Regulations.  As such the Title Deeds of single residential 
properties in Sandbaai were used to limit the development thereof.  However, 
various property owners in the township already had their respective Title Deeds 
altered by means of relaxations or removals of the specific restrictive development 
clauses.  It is therefore the opinion that the restrictions set out in the Title Deed are 
not relevant anymore, because they are out-dated, thus the removal of the 
restrictions will enable the owner to utilise the property more efficiently, but still in 
line with the development rules as set out in the Zoning Scheme.  Thus, 
development control will still be in place. 

 
Taken the abovementioned into consideration the following is recommended: 

 
Title Deed B.2.(c) and (d) are recommended for approval, since this conditions are 
out-dated and is addressed in the Zoning Scheme. 

 
Title Deed B.2.(a) be amended as follows: ”That the above-mentioned erf of erven 
be used primarily for residential purposes and any other use be subservient to the 
residential use.” 

 
This will ensure that the residential character remains intact. 

 
Title Deed B.2.(b) is not recommended for removal.  To ensure that the residential 
character remains in place, this condition must remain.  The forward policy 
documentation has a generic guideline pertaining to subdivisions of erven and 
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densities for the Overstrand and therefore provides very little to prevent ad hoc 
subdivisions, which may have an influence on capacity and provisioning of 
engineering services.  The area south of End street has not experienced any 
pressure of densification and should ad hoc subdivisions be approved, the area is 
forced to densify whereas the market has given no such indication. 

 
Consent Use (Crèche) 

 
The applicant applied for a specific additional land use (crèche as a consent use) 
that is to be evaluated on its merits. 

 
Some of the core objectives of the OMSDF are to promote more uses within 
residential areas.  Amongst others, at least ONE (1) crèche per six hundred (600) 
erven should be provided.  Currently no crèches occur within the primary residential 
areas of Sandbaai.  It is further a known fact that there is a demand for crèches 
throughout the Overstrand.  From a town planning perspective the consent use is 
supported since consent uses can be regarded as being ancillary to the primary 
uses of a property. 

 
In terms of the Layout Plan (attached as Annexure B), the crèche will be used for 
twenty (20) children from toddlers to five (5) year olds.  A full timetable has been  
drawn-up by the operators of the crèche that sets out specified times during normal 
weekdays and holidays to ensure that the noise levels during outdoor play times are 
kept to a minimum.  The timetable has been submitted to the Town Planning 
Department for record keeping.  In order to alleviate noise levels further the 
operators of the crèche should not use loud bells, shouting or whistling to beckon 
the children. 

 
It should be noted that the current Play School Policy only allows for a maximum of 
twenty (20) children.  The proposal is therefore in line with the current Policy.  
However, adequate space must be provided for the children inside and outdoors, as 
per the requirements of the Fire Department (attached as Annexure H). Due to the 
aforementioned stipulation, it is clear that it will not be possible to accommodate 20 
children as per the site plan. Should the baby, toddler, kids and reading and 
playroom, which amount to approximately 68sq, only 13 children can be 
accommodated at 5sq per child. However this area is still more than the residential 
component and has to be scaled down. Should the reading and play room area of 
12sq be subtracted, the area for the crèche is 54sq and can accommodate 10 
children. 

 
The character of the building will remain residential in conjunction with the proposed 
crèche and the opinion is thus held that the crèche will not detract from the 
residential character of the area. In terms of the submitted site plan, only 
approximately 27sq is utilized for residential, excluding the garage and patio and the 
remainder for the crèche. This is not in line with the Overstrand Scheme 
Regulations that the building must remain and be used for primarily residential use. 
The office and medical room and the reading and playroom areas will have to be 
used for residential purposes to ensure that the primary use of the dwelling remain 
residential. 

 
All engineering services are available; the onus will be on the owner of the property 
to ensure that the conservancy tank meets the minimum requirements of 
SANS 10400. 
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In terms of the Zoning Scheme parking must be provided at a ratio of one (1) bay 
per ten (10) children and two (2) per residential property.  A double garage exists on 
the property and three (3) additional parking bays that are practical will be provided 
on the property.  Ample on-site parking can therefore be provided.  Further, a collect 
and drop area will also be provided at the End Street side of the property (the 
property is a corner erf).  All parking bays and the collect and drop area must be 
clearly demarcated. 

 
The landowners/operators of the crèche must obtain all the necessary health and 
safety certificates, prior to the crèche being operated.  Further, all the regulations as 
set in the Children’s Act No. 38 of 2005, as amended, must also be adhered to. 

 
Considering the above the opinion is held that the crèche will be a benefit to the 
community and is further regarded as being desirable from a town planning 
perspective and is recommended for approval as set out hereunder. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of restrictive title deed condition B.2.(a) as contained in Title Deed 
T85461/2006 applicable to Erf 845, Sandbaai in order to accommodate a 
crèche on the property, be amended, to read as follows: 
 
“That the above-mentioned erf of erven be used primarily for residential 
purposes and any other use be subservient to the residential use.” 

  
2. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of restrictive title deed condition B.2.(b) as contained in Title Deed 
T85461/2006 applicable to Erf 845, Sandbaai in order to accommodate a 
crèche on the property, not be removed. 

  
3. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of restrictive title deed conditions B.2.(c) and B.2.(d) as contained in 
Title Deed T85461/2006 applicable to Erf 845, Sandbaai in order to 
accommodate a crèche on the property, be removed in terms of the 
provisions of Section 61 of the By-Law; 

  
4. that the application in terms of Section (16)(2)(o) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for 
consent use applicable to Erf 845, Sandbaai in order to accommodate a 
crèche on the property, be approved in terms of the provisions of Section 
61 of the By-Law; 

  
5. that the amendment in Point 1. and the approvals in Points 3. and 4. above 

be subject to the following conditions: 
  
 (a) that a site development plan be submitted indicating the crèche areas 

and the residential areas applicable. The crèche has to be subservient 
to the residential use of the building.  

   
 (b) that a maximum of ten (10) children may be looked after at the crèche 
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at any given time; 
   
 (c) that the timetable as submitted by the operators of the crèche be 

adhered to in ensuring that the noise levels during outdoor play times 
are kept to a minimum  

   
 (d) that no loud bells, shouting or whistling the be allowed; 
   
 (e) that the requirements of the Fire Department (attached as 

Annexure H, be complied with; 
   
 (f) that the requirements of Engineering Services attached as 

Annexure G), be complied with; 
   
 (g) that all parking bays and the collect and drop area must be clearly 

demarcated; 
   
 (h) that the operators of the crèche obtain all the necessary health and 

safety certificates, prior to the crèche being operated; 
   
 (i) that the approval does not absolve the landowners/operators of the 

crèche from compliance with any other relevant legislation; 
   
 (j) that all other development parameters, as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (k) that all the regulations as set in the Children’s Act No. 38 of 2005, as 

amended, be adhered to; 
   
 (l) that commercial rates and service tariffs, as determined by the annual 

budget, be made applicable to refuse removal, which tariffs are 
automatically adjusted in terms of the annual budget; 

   
 (m) that should justified complaints be received in the manner in which the 

crèche is being operated, or be operated in such a manner that it 
impacts negatively on the surrounding neighbourhood, the 
Municipality reserves the right to rescind the consent use approval; 
 

 (n) that the rights not be transferrable, and 
 

 (o) that a 2,1m solid wall be built on the boundary abutting Erf 846. 
   
6. that the applicant and objectors be notified of their respective appeal rights 

in terms of Section 78 of the Overstrand Municipality By-Law on Land Use 
Planning, 2015 with regard to the above conditional approvals. 

 
14. REASONS FOR RECOMMENDATION 

 
APPROVAL 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The consent use is in line with policy documents. 
 The development of the erf will be beneficial for optimization of the erf. 
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 The removal of some of the restrictive conditions will also ensure that the 
primary and secondary uses of the property will be aligned with the Overstrand 
Zoning Scheme. 

 Contribute to alleviate the need for temporary employment possibilities. 
 Is not regarded as being undesirable from a town planning point of view. 

 
NON-APPROVAL 

 
 There is no need for smaller erven in Sandbaai. 
 The forward policy of the Overstrand is a generic guideline and does not have 

enough protection against the creation of smaller erven.  
 The area south of End Street has not experienced any pressure of densification 

and should ad hoc subdivisions be approved, the area is forced to densify whereas 
the market has given no such indication. 

 The Municipal Growth Management Strategy, 2010 earmarked the area as status 
quo. 

 The removal promotes the possible densification through subdivision. 
 

15. Annexures 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plans 
Annexure C: Motivation Report 
Annexure D: Title Deed T85461/2006 
Annexure E: Objections received 
Annexure F: Applicant’s comment on objections 
Annexure G: Services Report 
Annexure H: Comment: Fire Department 
Annexure I: Timetable of the créche 

 
SIGNATURES 

 
REGISTERED PLANNER: 

Name :   H VAN DER STOEP 

SACPLAN registration number:  A/1708/2013 

Signature :  ___________________ 

Date:   ___________________
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4.6 
ERF 238, 4 ROCKLANDS ROAD, WESTCLIFF, HERMANUS, OVERSTRAND MUNICIPAL 
AREA : PROPOSED REMOVAL OF RESTRICTIVE CONDITIONS AND DEPARTURE : 
MESSRS INTERACTIVE TOWN & REGIONAL PLANNERS ON BEHALF OF THE 
KAMMARIEB FAMILY TRUST 
 
238 HWC (3621) 
H van der Stoep (028) 313 8900 Hermanus Administration 
3 January 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 16 March 2017 from Messrs InterActive Town & 
Regional Planners (A. Wiehahn) on behalf of the Kammarieb Family Trust on 
Erf 238, Hermanus for the following: 

 
 Removal of restrictive title conditions with reference to Clauses B.(a) – (f) of Title 

Deed T69108/2011 applicable to Erf 238, Hermanus in terms of Section 16(2)(f) 

of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015. 

 

Clauses B.(a) – (f) of Title Deed T69108/2011 reads as follows: 
 

“(a) That this erf be used for residential purposes only. 

 

(b) That only one dwelling together with such outbuildings as are ordinarily 

required to be used therewith be erected on this erf. 

 

(c) That not more than half the area of this erf be built upon. 

 

(d) That no building shall be erected within 4.72 metres of any street line which 

forms a boundary of this erf.  No building shall be situated within 2.35 metres 

of the lateral boundary common to any adjoining erf. 

 

AS being in favour of the Administrator: 

(e) That this erf not be subdivided except with the consent in writing of the 

Administrator. 

 

AS being in favour of the Municipality of Hermanus: 

(f) That the owner of this erf shall be obliged to allow the drainage and sewerage 

of any other erf or erven to be conveyed over this erf if deemed necessary by 

the Municipality and in such manner and in such position as may from time to 

time be reasonably required by the Municipality.” 
 

 Departure in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 on Erf 238, Hermanus to relax the rear 

building line with Erf 237 from 2m to 0m and the eastern lateral building line with 

Erf 235 from 2m to 0m to accommodate a proposed new triple garage on the 

property concerned. 

 

583



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2018 

 
 
 

A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
N/A 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The application is to remove the restrictive conditions applicable to the erf that is 
catered for in the Overstrand Zoning Scheme and to accommodate a garage 
transgressing the lateral and rear building lines.  An application is also 
simultaneously made to transgress the lateral and rear Zoning Scheme building lines 
to accommodate the garage. 

 
The development proposal is to erect a triple garage of 48m² to accommodate the 
owner’s three (3) vehicles.  The most practical position is in the north western corner 
of the erf.  This is the only space available without demolishing existing structures.  
The proposed location of the garage will ensure easy access and egress on the 
property. 

 
The erf is located in Westcliff and measure 694m² in extent.  The erf is zoned 
Residential Zone 1 and is located approximately 700m west of the Central Business 
District (CBD).  The proposed garage will be screened by the gate and will have 
limited visibility. 

 
The proposed development will have little negative impact on the surrounding 
neighbours since it does not influence any views or restrict sunlight.  The owner 
already parks his vehicles on-site and the garage is to safeguard the vehicles from 
theft and/or adverse weather conditions.  The proposed structure is in line with 
buildings normally associated with residential dwelling. 

 
The motivation for the removal of the restrictive conditions is as follows: 

 
B.(a):  the removal will enable the applicant to make use of the primary rights as 

allowed by the Zoning Scheme such as a second dwelling, guest rooms and 
home occupation etc. These are specific land uses allowed in the Overstrand 
Municipal area on Residential Zone 1 to optimize the erven. 

B.(b):  the same as above 
B.(c): The restrictions of half the erf may be built on are reflected in the Zoning 

Scheme restricting the built environment on an erf to 50%, which is similar to 
the condition. 

B.(d):  the removal of this condition will enable the erection of the proposed garage. 
B.(e):  The restriction of the subdivision of the erf except with the consent with the 

administrator. This entails that subdivision can only be with an application in 
terms of the Overstrand By-Law on Municipal land Use Planning, 2015 and 
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the Overstrand Zoning Scheme, 2014.  This title condition is thus catered for 
in the land use legislation of the Municipality. 

B.(f):  The condition dealing with services over the erf is catered for in the 
Overstrand By-Law on Municipal Land Use Planning, 2015. 

 
The planning principles can be summarized as follows: 

 
Spatial justice 
The proposal is fully justified in terms of the character and use of the proposed 
structure.  The removal of the restrictions will result that all land use matters will be 
placed under the competency of the local authority. 

 
Spatial sustainability 
The proposal will have no negative effect on the sustainability of the erf or the 
general area. 

 
Efficiency 
The proposed position of the garages is the most efficient place since other 
alternatives will cost more and reduce the usability of the property. 

 
Spatial Resilience 
The proposal is in line with the character of the area and will not cause any nuisance 
or restriction on any abutting property owners. 

 
Good administration 
The correct process is being followed in terms of the prescribed application 
procedures. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 4 July 2017 11 August 2017 

Gazette Yes 7 July 2017 11 August 2017 

Notices Yes 4 July 2017 11 August 2017 

Ward councillor Yes 4 July 2017 11 August 2017 

Total comments FOUR (4) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of comments Recommendation  

Fire Department 17/08/17 

No objection provided 
that the sections of the 
proposed structure on 
the boundaries are 60 
minute walls as required 
in terms of the National 
Fire Protection 
Regulations SANS 
10400T : 2011. 

Positive 

Engineering 
Services 

15/08/17 See Annexure G. Positive 

Building Control 14/07/17 

Section (f) should still be 
retained as the 
Municipality still needs to 
cover itself as far as 
access to put in services.  
A triple garage is a large 
structure on a boundary 
– should be limited to 2 
garages in compliance 
with SANS 10400. 

Negative 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Objections were received from four (4) individuals.  See the objections attached as 
Annexure E.  The applicant’s response to the objections received is attached as 
Annexure F. 

 
The objections can be summarized as follows: 

 
1. Messrs Jordaan, Du Toit & Company as co-owner of Erf 239, Westcliff, 

Hermanus and on behalf of Feltre Holdings (Pty) Ltd owner of Erf 240, 
Westcliff, Hermanus 

 

Reference Objection Summary Applicant’s Response 

Introduction 
p1 

The objector objects to the 
removal of Conditions B.(a) – 
(f) in Deed of Transfer 
T69108/2011, but consents to 
the relaxation Condition B(h) to 
allow for the building line 
departure as applied for by the 
applicant. 

The intension of the objector is clear, 
namely that he supports the 
proposed garage in the north-
western corner of the application site 
within the building lines, however 
this “consent” is as a matter of fact is 
ultra-vires given that if the title deed 
condition remains within the Title 
Deed, the development cannot be 
legally accommodated. 
 
In the light of the above it is clear 
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that the restrictive condition needs to 
be removed to accommodate any 
structure within the building line in 
terms of the Title Deed. 

Town Planner’s response: 
 
Please note that the applicant has made a typing error with reference of 
Condition B.(h), it should be Condition B.(d).  The consent cannot be given for 
the relaxation of B.(d) by the objector and has to be removed to enable the 
applicant to erect a garage. 

Reference Objection Summary Applicant’s Response 

Paragraph 
A.1. to A.5 
 

The objector base his objection 
on the following: 
 In the South African 

Property Law and 
Constitution property 
owners’ rights are protected 
by the Deeds Registries 
system in their title deeds.  

The Deeds Registry system is fully 
supported and respected, however 
as mentioned in the application, the 
function of title deeds and zoning 
schemes have become fused over 
time resulting that both title deeds 
and Zoning Schemes controls land-
use rights.  
 
Even though the South African Law 
considers Title Deeds dominant over 
Zoning Scheme conditions in 
general, the Overstrand Zoning 
Scheme is a more resent and 
dynamic tool to manage land-use 
than a Title Deed. 

 That the applicant’s 
motivation, argument and 
reasoning, namely that the 
restrictive title deed 
conditions are inconsistent 
with the provision of the 
Overstrand Zoning Scheme, 
2013, is flawed. 

This objection is unfounded and 
unsubstantiated.  
 
As per the previous paragraph and 
indicated in the motivation report the 
restrictive title deed being applied for 
to be removed are in principle 
duplicated and also not fully aligned 
with that of the land-use regulations 
of the zoning scheme, and therefore 
they are inconsistent. 
 
In the light of the above, the decision 
making authority is requested to 
reject this point of objection. 

Town Planner’s response: 
 
The objector is not correct in indicating that it is a blanket removal.  In the 
motivation it is clear that the garage is the priority, but that the applicant 
would, should he want to, make use of the primary rights and or the consent 
uses available in terms of the Zoning Scheme. 
Paragraphs 
A.8., A.9. 
and B.1. 

 Apart from the garage being 
applied for, no development 
proposal is made on the 

It is evident that the objector is not 
familiar with land-use planning 
procedures. His view is considered 
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remainder of the property to 
justify the removal of any of 
the restrictive conditions 
being applied for. 

 
 Given the above, read with 

Section 35(4) of the 
Overstrand Municipality By-
Law on Municipal Land Use 
Planning, 2015, the 
municipality is not in a 
position to consider the 
removal of restrictive 
conditions without any 
development proposal on 
the remainder of the 
property thus consider it as 
a blanket removal of title 
conditions.  

 
 The applicant should apply 

according to his timeous 
need with the required detail 
of what is intended to the 
local authority whereby they 
can assess the application 
based on the prescribed 
criteria. 

to be short sighted and impractical. 
Even with or without the restrictive 
title conditions of the subject 
erf/erven, future unknown 
development proposals / 
developments will be relevant and 
applicable.  
 
Relating to my previous point of 
dynamic zoning schemes; 
cognisance must be taken that 
zoning schemes are lately drawn up 
in such a way to actually provide 
more flexibility in collaboration with 
structuring / guidance plans, 
resulting to less prescriptive 
development proposals but still 
within certain development 
guidelines.  The reason for this is to 
encourage optimal sound and 
harmonious development of a scarce 
resource. 
 
Furthermore it must be taken into 
consideration that the conditions 
being applied for to be removed are 
already contained (with slight 
variations) in principle in the 
Overstrand Zoning Scheme and 
Municipal By-Law for Planning.  
 
Following the above these points of 
objection should be rejected. 

Town Planner’s response: 
 
The objector is not correct in its interpretation of Section 35(4), where it makes 
reference of aspects to be taken into consideration. It does not state that the 
applicant must have any development proposals.  The consideration is thus 
taken on the primary rights available to the applicant.  The application for the 
removal is evaluated against the possible influence the primary rights may 
have on the surrounding neighbours. 
 
The primary rights allocated to residential zone 1 erven in the Overstrand went 
through an extensive public participation process in the amalgamation of the 
various scheme regulations applicable.  As recent as 2017 it went through a 
public participation process to amend the Scheme regulations and at no stage 
did the objector submit any comments in this regard. 
Paragraphs 
A.6. and 
A.8. 

 The restrictive conditions 
are applicable to all erven in 
Hermanus Extension 
Number 2 (being a portion 
of Westcliff). 

These arguments used by the 
objector is acknowledged and 
respected.  However the objective 
of this removal of the restrictive title 
conditions application is to make 
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  Each erf is simultaneously a 
dominant and servient 
tenement based on the 
judgement of 29 March 
2008 (under case number 
1440/07). 

 Title Deed Conditions have 
precedence over zoning 
regulations and the 
strongest safeguard for 
property owners to protect 
their property rights. 

future applications from this property 
more efficient and cost effective, if 
required. 
 
To put the above point into 
perspective, the cost of the 
application process for the 
removal of this restrictive title 
conditions application is 
estimated at approximately 30% to 
40% of the actual construction 
cost of the proposed garage. The 
time relevant to this application is 
approximately 9 – 10 months. The 
work, time and cost are 
considered excessive with such 
applications.  
 
Several on-going work is in 
process to streamline land-use 
processes with the aim of 
stimulating the economy of the 
country.  
 
The motivation provided by the 
objector that each erf is 
simultaneously dominant and 
servient tenement will not change if 
these conditions are removed, given 
that these conditions are already 
contained in principle in the zoning 
scheme and municipal planning by-
law (duplicated as illustrated in the 
motivation report). It should 
furthermore be noticed that any 
departure from these conditions 
is subjected to a public 
participated application process.  
 
Thus, all the conditions applied for to 
be removed contained in the title 
deed conditions of the erven within 
Hermanus Extension 2 (with the 
exception of those properties which 
have already been approved to 
remove the subject conditions) are 
also contained in the Overstrand By-
Law on Municipal Land Use 
Planning, 2015 and the Overstrand 
Zoning Scheme. 
 
The fact that title deed conditions 
have precedence over zoning 
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regulations is acknowledged and 
surely retains the character of areas/ 
suburbs; however, it should also be 
realised that these unchangeable 
conditions restrict progressive and 
modern land-use development in 
accordance with regular reviewed 
town planning regulations based on 
new development trends and 
activities. Without saying, changes to 
the town planning schemes are also 
subjected to public participation 
processes. 

Paragraphs 
A.6. A.7. 
and A.8. 

 The applicant mistakenly 
motivates that the restrictive 
title conditions are 
inconsistent with the zoning 
scheme and planning by-
law and base it on the 
judgement of Campsbay 
Ratepayers and Resident 
Association and Others v  
Minister of Planning, Culture 
and Administration, Western 
Cape and Other 
[2001(4)SA294] Griesel J 
had to say about branding 
title deed conditions as 
relics of the past and 
abolishing in favour of the 
applicable zoning scheme 
and stated that “this is not 
the philosophy of the 
[Removal] Act”  and case 
Van Rensburg NO and 
Another v MEC for Housing, 
Local Government and 
Traditional Affairs, Eastern 
Cape Province and Others 
(3399/2010, 3498/2010) 
“that a zoning scheme as 
a matter of law does not 
override title deed 
restrictions.” 

 Application should actually 
then be made for the 
removal of all the restrictive 
conditions from all the title 
deeds of all erven within the 
affected township in order 
that all the erven in the said 
township will have the 
benefit of the removal of the 

The cased highlighted by the 
objector is taken out of context with 
regards to this application. 
 
In the same case of the Campsbay 
Ratepayers and Resident 
Association and Others v Minister of 
Planning, Culture and 
Administration, Western Cape and 
Other [2001(4)SA294] Griesel J it is 
also stated that “if it were in the 
interest of the public or the interest 
of all properties to be subject to 
zoning restrictions, the legislature 
would have abolished all restrictive 
conditions by Statute.  Instead, it has 
laid down a procedure, in the 
Removal Act, whereby such 
conditions can be removed if it were 
in the public interest to do so.” This 
does not happen in practise and with 
due respect is considered not 
practical. 
 
In accordance with the above 
advised procedure, application is 
made for the removal of the 
restrictive title conditions of Erf 238 
Westcliff Hermanus which will be 
considered on merit and clearly 
determining the impact on the 
adjacent properties. Each individual 
owner or collectively all owners of 
the township can on their own do the 
same. 
 
In contradiction with the objector’s 
argument he makes the statement 
as part of his objecting motivation 
that “Application should actually then 
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conditions, i.e.  “Why should 
the conditions be removed 
only from the applicant’s 
property” 

be made for the removal of all the 
restrictive conditions from all the title 
deeds of all erven within the affected 
township in order that all the erven in 
the said township will have the 
benefit of the removal of the 
conditions, i.e. “Why should the 
conditions be removed only from the 
applicant’s property?” 
 
The objector by implication states 
that he has no objection to the 
removal of the conditions, subject 
thereto that these conditions be 
removed for all properties in the 
subject township. 
 
In the light of the above, this point of 
objection is obsolete and should 
subsequently be ignored.  

Town Planner’s response: 
 
The fact that the Title Deed conditions take precedence over the Zoning 
Scheme is not in dispute.  However legislation has been created in 1967 to 
address restrictive conditions in Title Deeds and the process of the removal of 
restrictive conditions has been followed by the applicant. 
Paragraph 
B 1. – B.6. 

The second part of the 
objections is based on the 
criteria of Section 35(4) of the 
Overstrand Municipality By-Law 
on Municipal Land Use 
Planning, 2015 for the 
municipality to take regard 
when considering the 
application. In essence the 
objector motivated repeating 
why there will be no benefit for 
him from these following guided 
viewpoints: 
 
1. the financial or other value 

of the rights in terms of the 
restrictive condition 
enjoyed by a person or 
entity, irrespective of 
whether these rights are 
personal or vest in the 
person as the owner of a 
dominant tenement;  

2. the personal benefits 
which accrue to the holder 
of rights in terms of the 
restrictive condition;  

The objector lays great emphasis on 
the general character of the area as 
the reason for not removing the 
restricted title deed conditions. 
 
It is evident that the objector is not 
familiar with the planning processes 
especially highlighted in Paragraph 6 
of his objection where he states that 
only services cannot be conveyed 
over neighbouring properties “as we 
are not referring to an erf that is 
being subdivided in terms of this By-
law at all” This is completely wrong. 
 
Furthermore, the objector provides 
no proof at all that the removal of the 
applied for restrictive title conditions 
will impact financially, personally and 
socially on him and the party he 
represents. He only provides general 
reasons like the removal of the 
restrictive conditions will change the 
character of the area, will diminish 
the enjoyment that he enjoys from 
his property and reduce his privacy, 
create uncertainty of future 
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3. the personal benefits 
which will accrue to the 
person seeking the 
removal of the restrictive 
condition, if it is removed;  

4. the social benefit of the 
restrictive condition 
remaining in place in its 
existing form;  

5. the social benefit of the 
removal or amendment of 
the restrictive condition; 
and whether the removal, 
suspension or amendment 
of the restrictive condition 
will completely remove all 
rights enjoyed by the 
beneficiary or only some of 
those rights. 

 
Based on the above six (6) 
points of consideration the 
objectors motivated each of the 
restrictive title conditions.  
 
As part of the introduction the 
objector emphasises the 
preservation of character of the 
area.  
 
He also makes the point that 
title deeds cannot be changed 
but Zonings Schemes can and 
subsequently accuses the 
applicant of disregarding the 
importance and nature of a title 
deed.  He makes the statement 
that a subdivision can take 
place without residents 
knowing. 
 
He further recommends that 
application for specific 
developments should be made 
only when a definite 
development proposal exist. 
 
The objector makes the 
incorrect assumption that 
services may only be conveyed 
over adjacent erven where 
subdivisions take place. 
 

development on the application 
property without providing any 
concrete proof or evidence or 
even examples. 
 
In addition to the above, notice 
should be taken that the application 
area is inter alia identified as an area 
of densification as shown in the 
following extract from the Overstrand 
Growth Management Strategy, 2010: 

In order to do densification of the 
application area, title deed 
restrictions are reality. Thus the 
resistance of the removal of 
restrictive title conditions with 
specific reference to Condition B.(e) 
of Title Deed T69108/2011 referring 
that the property may not be 
subdivided is misaligned with this 
policy of the Overstrand Municipality.  
 
The objection is subsequently not 
considered of value and should be 
rejected by the decision-making 
authorities. 
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He also states that only the 
applicant benefits whilst the 
adjacent properties suffer from 
the applicants benefit. 
 
Based on the above the 
objector motivates that the 
properties within the township 
will financially impacted 
detrimentally if the applied for 
restrictive title conditions are 
removed as the character of 
the suburb is considered 
special given located close to 
green belt, near footpaths to 
new harbour and wants the 
suburb to preserve its quiet 
residential character.  
 
From a personal point of view 
the objector argues that should 
the conditions remain property 
owners will retain his 
enjoyment of the property and 
privacy and provide the security 
of knowing that what can be 
expected in future.  
 
Should the conditions be 
removed the objector cannot 
comment as he cannot foresee 
what developed is foreseen. 
The removal of the title deed 
conditions according to the 
objectors can imply that 
application can be made 
without hindrance / difficulty / 
obstructions. 
 
In terms of Social, the objector 
argues that the retaining of the 
restrictive title conditions will 
preserve the character of the 
area and the nearby greenbelt 
through ensuring continued 
outdoor and tourist activities in 
the area. The objector 
recommends that the 
conditions be retained in order 
that densification is better to 
take place not so close to the 
sea and green belt. 
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The objector emphasis also 
that the application is a blanket 
application for the removal of 
restrictive title conditions 
amounting to the removal of the 
erven in the township’s rights 
whilst the applicant still enjoys 
the benefit of additional rights. 
 

Town Planner’s response: 
 
The residential area is earmarked as a densification area, but due cognisance 
be given to the surrounding area in terms of subdivisions of an erf.  In this 
aspect the removal of Condition B.(e) is not recommended, since the 
Overstrand Municipality Growth Strategy of 2010 is not specific in this regard.  
Thus to ensure that the erf size of the area remains in place and be dealt with 
on merit per application, the condition should remain in place. 

 
2. Liesl Hawkins 

 

Reference Objection Summary Applicant’s Response 

 The access gate to the 
proposed garage is located 
partly on the objector’s 
property and various attempts 
were made to negotiate to an 
agreement of lease or 
purchase without any success 
and a dispute has vested 
regarding the ownership and 
use of a section of the 
objector’s property. 
 
The portion within the 
boundaries of Erf 238 Westcliff 
is too narrow to provide access 
to the proposed garage. 

The access to the property and to 
the back of the property is wide 
enough to accommodate the 
applicant’s vehicles to the proposed 
garage; however it is relatively 
narrow and a wider access is more 
ideal. Subsequently arrangements 
were made in the past with the 
previous owner to use a portion of 
his property for such a wider and 
more convenient width access 
driveway to the back of the property 
which the previous owners agreed 
to. 
 
However, the objector’s point of 
objection has no bearing on the 
application and considered 
irrelevant.  
This is a personal dispute 
between the owners and now 
being used to object to the 
application. 
 
This point of objection should 
subsequently be omitted. 
 

The proposed removal of 
conditions will negatively affect 
the objectors property rights 
and privacy due to the position 

The objector makes a general 
statement without providing any 
proof or evidence of her property will 
be affected by the proposed garage. 
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of the proposed garage within 
the building line that will: 
 
 Cut of the sunlight 
 Impact on privacy 
 An additional dwelling on 

top of the garage is 
proposed and as a result of 
the zoning scheme the 
objector will not be able to 
comment on the proposal. 

 
The following photograph, taken 
from the application motivation 
report, clearly indicates that none of 
the objector’s building faces the 
garage or any living areas being 
affected by the proposed garage. 
 

 
Given this unfounded point of 
objection it is requested that this 
objection be ignored. 

 In terms of desirability the 
proposed departure and 
removal the restrictive title 
conditions 
 
 will not be compatible with 

the surrounding land-uses 
 Will have a negative impact 

on the safety, health and 
wellbeing of the 
surrounding community and 
specifically on the objectors 
property 

The objector provides another point 
of unfounded and incorrect 
assumption. The proposed land-use, 
namely a garage to accommodate 
the owner’s vehicles, is a use on the 
property which is present on most 
erven in the area.  
 
The removal of the restrictive title 
conditions will also not be 
detrimentally on the objector’s 
property as these conditions remains 
in principle applicable through the 
Overstrand Zoning Scheme and By-
Law on Municipal Land Use 
Planning, 2015 
 
Subsequently this objection should 
also be rejected. 

Town Planner’s response:  
 
The access to the property is sufficient should the dispute and the involvement 
of a previous owner not be resolved.  The agreement between the applicant 
and the previous owner of Erf 235 is a matter between individuals and the 
Municipality will not get involved in a civil legal dispute.  It is clear from the 
applicant’s photographs that the objector will not be negatively impacted on by 
the garage in terms of privacy and sunlight deprivation.  It should be made 
clear that a second dwelling cannot be built on the garage on a 0m building 
line as it is not allowable in terms of the Overstrand Zoning Scheme. 

Objector’s 
property 

reflecting an 

existing 

garage 

adjacent to 

the proposed 

position of 

the garage  
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Additional input from Joubert Attorney’s on behalf of Ms Hawkins, dated 24 April 2018 
relating to the following: 

 
The photographs submitted with the application of the clients property was before 
extensive renovations were done. The applicant indicated incorrectly that none of the 
objectors building faces the garage or any living areas are being affected by the 
proposed garage. 

 
The proposed garage will definitely deprive her of sunlight to two of her living areas. 

 
Planner’s Comment: 

 
The photographs of the applicant were taken in March 2017 and the objectors building 
plan for renovations was approved in September 2017. A site inspection was 
conducted on 2 May 2018 to verify the correctness of the building work according to 
the approved building plans. Both properties comply, however the applicant’s property 
is located on a higher ground level than objector’s property. It is also clear that the 
existing wall and tree on the applicant’s property does limit the sunlight without any 
departure of the building lines.  

 
A triple garage will exacerbate the present situation. According to the plan submitted 
with the application, a double garage can be accommodated within the Title Condition 
restriction. 

 
3. Desirée Walker 

 

Reference Objection Summary Applicant’s Response 

 The objector states that her 
rights are not directly impacted 
by the building of the proposed 
garage or by the removal of 
the restrictive conditions 
contained in Title Deed 
T69108/2011, however she 
indicates that she is opposed 
in principle to the proposed 
relaxation to  accommodate 
the proposed garage  
 
For the reason that the  
relaxation / departure limits the 
development options to the 
present and future owners of 
the adjacent erven and could 
rather have been built directly 
attached to the back of the 
house. 
 
From the diagram / building 
plan, it is apparent that a 
second dwelling is already in 
existence and thus legitimising 

The objector’s declaration that she 
will not be affected by the proposed 
garage, is acknowledged.  
 
The objection against the removal of 
the restrictive title conditions is 
considered unjustified given that no 
fundamental reasons are provided. 
 
The objector’s comment that the 
applicant should rather have built 
attached to the house takes no 
regard to the layout of the property 
and is considered undesirable given 
the existing development and layout 
of the erf as is explained in the 
motivation report. 
 
The objector makes a blatant 
incorrect and false assumption that a 
second dwelling is already in 
existence on the property. It appears 
as if the objector tries to harm the 
image of the applicant. 
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the second dwelling by the 
application removal 

This objection is strongly rejected. 

Town Planner’s response: 
 
It should be noted that the Municipality has supported garages on the 0m 
lateral and rear building lines.  The reasoning is that it is not habitable and 
eliminates passages that create risk situations with regard to safety.  No 
application was made for a second dwelling. 

 
Internal Departments 

 
No negative comments were received. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
One of the spatial justice principles to be considered is whether the physical 
footprint supports the urban or suburban footprint.  The proposed garage is part 
and parcel of the development parameters as per the Overstrand Zoning 
Scheme.  It therefore supports the suburban footprint, which is prevalent on all 
Residential Zone 1 erven in the area. 

 
Spatial sustainability 
The proposed application is compaction and optimizing the land within the 
parameters of the Residential Zone 1.  The application will enable the owner of 
the property to utilize his erf without negatively influence the environment or 
social character of the area. 

 
Efficiency 
The main objective is the integration of services relating to urban and rural.  
The proposed development will enable the applicant to use his erf more 
efficiently and has no need for any additional municipal services. 

 
Spatial Resilience 
The proposed garage will add to the resilience of the property and its 
inhabitants by providing a cover for the vehicles presently standing in the open, 
thus minimizing any financial costs with regard to adverse weather conditions. 

 
Good administration 
The application followed due procedure. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The Spatial Development Framework, 2006 earmarks the area as Residential.  
The Overstrand Municipal Spatial Growth Management Strategy, 2010, 
Hermanus Central, Planning Unit 16 earmarked the Unit as a densification zone 
less than 10 units per ha.  In terms of the aforementioned policies, the 
application is in line with the residential use and it is consistent with Overstrand 
Zoning Scheme, 2014.  

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
None 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is being made to remove the restrictive conditions and depart 
from the scheme development parameters, the present activities are in line with 
the development parameters attached to home occupation. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The applicant will accrue financial benefit in as far as the additional structure will 
add value to the property.  The other value is the safeguarding of the vehicles in an 
enclosed structure.  

 
The financial benefit will be that the owner will not need to do an application for 
removal of restrictive conditions should he intend to exercise the full extent of his 
primary and or secondary rights and therefore it will benefit the applicant financially. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The applicant will benefit personally should all the requested conditions be removed 
in as far as the cost implication is concerned and the opportunity to make use of the 
land uses allocated within the Residential Zone 1 zoning. 
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The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
The social benefit should the conditions remain in place, is that the erf will not be 
able to make use of the other land uses associated with a Residential Zone 1 
zoning.  The erf will be used solely for residential purposes. 

 
The social benefit should the conditions be removed is to enable the applicant to 
upgrade the erf, which is to the benefit to the area.  Should the owner wish to make 
use of the primary rights catered for in terms of his zoning, social benefits may be a 
home occupation, guest rooms, etc. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The removal of the conditions will remove the rights of the beneficiaries in part.  The 
aforementioned relates to title deed restrictions and not the Zoning Scheme.  The 
applicant will still be restricted to the development parameters in terms of the 
Overstrand Zoning Scheme.  However, the objector will be deprived of the existing 
title deed restriction which ensures sunlight and liveability of her rooms facing 
Erf 238. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The main objective of the application is to remove Condition B.(d) which relates to 
the building lines and simultaneously to depart from the Zoning Scheme building 
lines in order to erect a garage on the 0m lateral and rear building lines.  In terms of 
the Zoning Scheme, the 0m building line for garages was implemented due to the 
following: it is not habitable and is dead space on any residential erf.  It has also 
become clear that the passage created by garages not transgressing the building 
lines, has become a safety issue.  The passages between the garages as non-
habitable space and a boundary wall have become the escape passages for 
criminals.  The title deed building lines was instituted before the Zoning Scheme to 
ensure privacy, view lines and to excessive massing. 

 
The garage on the 0m lateral and rear building lines in this application is the most 
practical place to be constructed.  Various similar applications in the Municipal area 
have been approved with neighbours consent.  The applicant at this stage does 
park the vehicles in this location, but is in dire need of protection.  The application 
for the removal of the restrictive condition is in line with similar structures erected in 
the Westcliff residential area and is in line with the character of the area, however in 
this case the objector will be influenced substantially in view of the sunlight loss. 

 
In investigating the building plans of Erven 235, one lateral building line is on 1,5m 
as per approved building plan in the 1940’s.  Later building plans indicated the 
lateral building line as 2,260m and 2,3m, all of which should have been 2,35m.  All 
the building plans were approved.  Erf 239 is fully compliant with the Title Deed 
restriction.  Erf 240 did obtain a relaxation of the lateral and rear building line on 0m 
for an outbuilding consisting of an employee quarters and a store room, but the 
applicant built it in compliance with the Title Deed restriction of 2,35m.  Erf 236 
complies with the building lines and Erf 237 does have outbuildings on the 0m 
lateral and rear building lines.  It is clear that the lateral and rear building lines have 
been relaxed in the past for outbuildings and that the character did not change.   

599



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 MAY 2018 

 
 
 

The proposed garage is located in the north western corner of Erf 238 and its 
adjacent owners are Erven 235, 236 and 237 of which the latter two (2) owners did 
not object to the application.  Erf 235 did submit a building plan which was approved 
in September 2018 indicating renovations of structures into a bedroom and kitchen.  
The amendments comply with the lateral building line restriction of 2,3m and thus 
have a valid objection.  The applicant application for the removal of the restrictive 
condition to a 0m building line will only be to his benefit and will definitely impede on 
sunlight into the habitable rooms of the objector.  A double garage can be 
accommodated without transgressing the title deed restriction of 2,35m. 

 
The matter of the access on a portion of Erf 235 was done by means of a written 
agreement with the previous owner of Erf 235.  This dispute is a civil matter and the 
Municipality does take note, but will not get involved in the dispute.  Should the 
portion of land fall away, the existing access to the proposed garage is sufficient to 
cater for motor vehicles.  The proposed garage will be located on the farthest corner 
of Erven 239 and 240 and it is unclear the influence it may have, since they would 
not have a direct view of the garage. 

 
The Building Section did indicate that a double garage is sufficient to accommodate 
the applicant’s vehicles. This comment is presumptuous and it is not for the 
Municipality to indicate the amount of vehicles any person may have. It is a well-
known fact that many of the residents are swallows and thus keep the holiday 
vehicles and equipment in lock up garages to ensure that it is not necessary to 
transport the equipment once a year to Hermanus. The garage does not affect the 
street scape and transgresses the street building line that can have a visual effect 
on the character of the area. It does however influence the objector’s liveability of 
the two (2) habitable rooms facing the proposed garage. 

 
The restrictive conditions can be discussed as follows: 

 
Condition B.(a) 

 
The restriction on the erf to be used for residential purposes only is catered for in 
the Zoning Scheme.  The condition does restrict the primary uses as per the Zoning 
Scheme, which entails a second dwelling, home occupation, guest rooms and child 
care facility restricted to five (5) children. 

 
These uses were widely advertised during the amalgamation of the Scheme and no 
objections were raised against these land uses during the process.  Westcliff 
residential area has home occupation practices and various guest houses as 
consent uses.  The area is still primarily residential in nature with the land uses in 
existence. 

 
Condition B.(b) 

 
The condition refers to only one dwelling and the associated outbuildings.  As a 
primary use, a second dwelling is allowed in terms of the Zoning Scheme.  The 
previous Hermanus Scheme did allow employee residential units and garaging of 
vehicles and store rooms on the 0m lateral and rear building lines. 

 
In terms of the Overstrand Zoning Scheme the habitable outbuildings is regarded as 
a second dwelling and various erven in Westcliff does in fact have second dwellings.  
The adjacent erven of 236, 237 and 240 have outbuildings that are habitable and 
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thus constitute a second dwelling in terms of the Overstrand Zoning Scheme.  Thus 
an additional habitable structure is already prevalent in the immediate area of the 
application erf.  The restrictions on a second dwelling are compliance with building 
lines and height restrictions of the Residential Zone 1 parameters and is seen due to 
the establishment of habitable structures as an outbuilding since the inception of the 
township, in line with the character of the area.  An additional habitable structure is 
more restricted in as far as the transgression of building lines are concerned. 

 
Condition B.(c) 

 
This condition relates to that only half of the erf may be built on, which is similar to 
the 50% applicable on erven more than 400m².  The application erf is more than 
400m² and thus the restriction is catered for in the Zoning Scheme. 

 
Condition B (d): 

 
This condition relates to the building lines applicable to the erf. The removal of the 
condition can be removed in part. The street building line of 4,72m can be removed, 
since 0,72m will make no difference on the street scape. The lateral building line of 
2,35m is not recommended for the removal of the restrictive condition due to the 
impact on the adjacent erf‘s habitable rooms. 

 
Condition B.(e) 

 
The condition relates to the subdivision of the erf.  The removal of this condition is 
not recommended.  The Overstrand policy documents do address densification in 
this area, but it does not place any specific restriction on subdivision of residential 
erven in the area.  In order to ensure an added restriction and safeguarding of the 
extent of the predominantly big erven and character of the area, it should remain. 

 
Condition B.(f) 

 
The condition relates to municipal services crossing the erf and although the By-law 
also makes provision for services transgressing private property, the By-law can be 
changed and leave the Municipality and the surrounding owners stranded in terms 
of service provision or future upgrades to the system.  The removal of this condition 
is not recommended. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2016 for the removal of restrictive title 
conditions with reference to Clauses B.(a), B.(b), B.(c) of Title Deed 
T69108/2011 applicable to Erf 238, Hermanus, be approved; 

  
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2016 on Erf 238, Hermanus for a 
departure in order to relax the rear building line with Erf 237 from 2m to 0m to 
accommodate a proposed new double garage on the property concerned, be 
approved; 

  
3. that the approvals in Points 1. and 2. be subject to the following conditions: 
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 (a) that the approval for the departure is only for the building line relaxation as 
indicated on Plan dated 8 February 2017, as submitted with the 
application; 

   
 (b) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department be 
complied with at that stage; 

   
 (c) that all the conditions in the Services Report (attached as Annexure G), be 

complied with; 
   
 (d) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with, and 
   
 (e) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
 

4. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 
By-Law on Municipal Land Use Planning, 2016 for the removal of restrictive title 
condition Clause B(d) be approved in part. The 4,72m street building line be 
removed, but that the lateral building line 2.35m remains due to the following 
reasons: 
 

(a) The impact of the proposed triple garage on the adjacent erf’s habitable 
rooms with regard to sunlight 

(b) The deprivation of liveability of the habitable rooms 
  
5. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2016 for the removal of restrictive title 
conditions with reference to Clauses B.(e) and B.(f) of Title Deed T69108/2011 
applicable to Erf 238, Hermanus, not be approved, due to the following 
reasons: 

  
 (a) the Overstrand policy documents are guidelines and promote densification; 

however the densification policy relates to the whole of Westcliff and does 
not take into account the trend in the immediate vicinity of the application 
erf.  Therefore it is prudent that the condition remains in place to ensure 
that subdivisions be limited until the market indicates that there is a need 
in the area to move to smaller erven. 

   
 (b) the condition relating to allowing services transgressing the erf should the 

need arrive needs to remain in place to ensure that the Municipality can 
serve the area in an effective manner.  Although it is duplicated in the By-
Law, a prospective owner does not read the By-Law, but is immediately 
informed of conditions when purchasing the erf.  The Title Deed condition 
is thus the first information document to inform the applicant of the erf’s 
services obligation. 

   
6. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

 The application is in line with the development parameters for Residential Zone 1. 
 Garages on the rear and lateral boundaries are allowed on the boundaries in the 

Municipal area. 
 The location of the proposed garage is the most practical location on the 

property. 
 Some of the erven already has an employee habitable unit, which in terms of the 

zoning scheme is regarded as a second dwelling of which strict parameters are 
applicable. 

 The proposed garage is not habitable and thus should have limited noise 
pollution. The vehicles are already making use of the space for parking purposes. 

 The non-residential land uses as per the zoning scheme is prevalent in the 
Westcliff area and the application erf is restricted in terms of its parking 
availability which limits the practising of non-residential land uses. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Title Deed T69108/2011 
Annexure E: Objections received 
Annexure F: Applicant’s response to objections received 
Annexure G: Services Report 

 
SIGNATURES 

 

REGISTERED PLANNER 

Name :   H VAN DER STOEP 

SACPLAN registration number:   A/1708/2013 

Signature :  ___________________ 

Date:   ___________________
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