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ROOM  
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TIME:     14:00 
 



 

OVERSTRAND MUNICIPALITY 
 

Office of the Municipal Manager 
Civic Centre 
HERMANUS 

7200 
 

10 May 2017 
 
 
TO : THE CHAIRPERSON AND MEMBERS OF THE MUNICIPAL PLANNING 
TRIBUNAL 
 
CONVENING NOTICE : SESSION OF THE MUNICIPAL PLANNING TRIBUNAL 
(MPT) 
 
NOTICE IS HEREBY GIVEN that a meeting of the Municipal Planning Tribunal 
(MPT) will go into session on Wednesday, 31 May 2017 at 14:00, Town Planning 
Committee Room, 16 Paterson Street, Hermanus, to consider the attached 
agenda. 
 
You are kindly requested to submit any amendments/additions to Ms S Swart 
(sswart@overstrand.gov.za) on or before 17 May 2017. 
 
 
COENIE GROENEWALD 
CHAIRPERSON : MUNICIPAL PLANNING TRIBUNAL 
 
 
 
 
Distribution: 
 
1. Mr C Groenewald (Chairperson) 
2. Mr S Müller (Vice-Chairperson) 
3. Mr S Madikane (Member) 
4. Mr R Williams (Member) 
5. Mr R Kuchar (Member) 
6. Ms H Janser (Member) 
7. Mr S van der Merwe (Senior Town Planner) 
8. Ms H van der Stoep (Senior Town Planner) 
9. Secretariat 
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AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 31 MAY 2017 

 
 

 

1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 26 April 2017 
 
 
 
4. ITEMS FOR CONSIDERATION 
 
 

 
 

4.2 ERF 6187, 12 HARBOUR ROAD, KLEINMOND, OVERSTRAND 
MUNICIPAL AREA : PROPOSED CONSENT USE : WC NIEMAND ON 
BEHALF OF GJ VAN EEDEN 

 

 Report Attached 
 
 

Report attached 
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4.1 
ERF 2656, 89 CLARENCE DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA : 
PROPOSED REMOVAL OF RESTRICTIVE CONDITIONS AND DEPARTURE : J INNES ON 
BEHALF OF CERATONIA (PTY) LTD 
 
2656 KBB (3427) 
H van der Stoep (028) 313 8900 Hermanus Administration 
6 April 2017 

 
1. EXECUTIVE SUMMARY 

 
Applications have been received on 2 September 2016 from J Innes on behalf of 
Ceratonia (Pty) Ltd on Erf 2656, Betty’s Bay for the following: 

 
 Application for a removal of restrictive title conditions with reference to Clauses 

D.A.(b) & D.A.(d) of Title Deed T24494/2016 applicable to Erf 2656, Betty’s Bay 
in terms of Section 16(2)(f) of Overstrand Municipal Planning By-Law, 2016, in 
order to accommodate the following: 

 

 A second dwelling unit on abovementioned property; and 

 An encroachment of the proposed existing deck on first floor level over the 
1,57m title deed lateral building line with Erf 2655. 

 
The restrictive title conditions read as follows: 

 
“D. SUBJECT FURTHER to the following special conditions contained in Deed 

of Transfer T12724/1949, namely: 
 

A. As being in favour of the registered owner of any erf in the Township 
and subject to amendment or alteration by the Administrator under the 
provisions of Section 18(3) of Ordinance No. 33 of 1934:- 

 
(b) that only one dwelling, excluding licenced hotels, maalsonettes and 

semi-detached buildings, together with such outbuildings as are 
ordinarily required to be used therewith, be erected on this erf; 

 
(d) that no building or structure or any portion thereof, except boundary 

walls and fences shall be erected nearer than 4,72 metres to the street 
line which forms a boundary to this erf.  No such building or structure 
shall be situated within 1,57 metres of the lateral boundary common to 
any adjoining erf.” 

 
 Application for a departure in terms of Section 16(2)(b) of Overstrand Municipal 

Planning By-Law, 2016, to relax the following:  
 

 Lateral building line with Erf 2655 from 2m to 0,5m to accommodate a 
proposed existing deck on first floor level; and 

 Lateral building line with Erf 3496 from 2m to 1,57m to accommodate the 
existing external staircase and second dwelling unit on ground floor level, as 
well as a proposed new deck on first floor level.  
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A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Site Development Plan is attached as Annexure B, while the Motivation Report from 
the applicant in support of the proposal is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 1796m² in extent and is held under Title Deed T24494/2016.  The 
erf is located in the residential area of Betty’s Bay. 

 
The buildings on the property have been built in 1997, however the building plans are 
not available at the Overstrand Municipality.  The wife of the builder and first owner 
of Erf 2565 confirmed that building plans were submitted to the Municipality during 
1997.  The aerial photos do reflect the building in 2001. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The present owner bought the property on an auction and assumed that the 
structures had approved building plans.  With the renovations of the building, the 
architect did indicate that an application will have to be lodged to rectify the situation 
due to the non-availability of the building plans. 

 
The second structure is not practical in its present form and would be better should 
the garages be at the bottom and the residential unit be on the second floor.  To 
renovate the main dwelling and not the second structure, it will detract from the 
development on the erf, which is located at the entrance along the main road of 
Betty’s Bay. 

 
The renovation will make the erf viable for a family vacation home and can be rented 
out to various income groups. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 27 October 2016 2 December 2016 

Gazette Yes 28 October 2016 2 December 2016 

Notices Yes 27 October 2016 2 December 2016 

Ward councillor Yes 27 October 2016 2 December 2016 

Total comments 4 (FOUR) 

Was public participation undertaken in accordance with section 45- 49 of 
the Proposed Draft By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 
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Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Fire Department 05/02/2017 

Must have a concrete 
slab floor separation 
between garage and 
proposed flat above. 

Positive 

Building Control 11/11/2016 
Supported subject to 
compliance with SANS 
10400. 

Positive 

Senior Manager : 
Kleinmond Admin 

11/11/2016 

Support application, 
subject to compliance 
with relevant building 
standards. 

Positive 

Engineering 
Services 

11/11/2016 See Annexure F. Positive 

Environmental 
Services 

1/11/2016 
We foresee no 
environmental issues 
regarding this proposal. 

Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Objections were received from the following four (4) individuals: 

 
 MCJ & GF Gunter; 
 MCJ & GF Gunter and PA Swart; 
 WA Theron Family Trust (HW Theron), and  
 Betty’s Bay Ratepayers Association. 

 
The objections can be summarized as follows: 

 
MCJ & GF Gunter and PA Swart : (Owners of Erven 2654, 2655 and 2657) 

 
The objectors have resided in Betty’s Bay for the past 20 years and acquired the 
property due to the tranquillity and the biodiversity.  There are houses that offer 
accommodation which is disruptive.  The proposed second building was never a 
second dwelling and is right on our border and face the house. 

 
MCJ & GF Gunter : (Owners of Erf 2655)  

 
The objection relates to the relaxation of the lateral building line from 2m to 0,5m to 
accommodate a deck on first floor level as it will be used by holiday makers and 
faces our house directly.  The building was never designed to be used as a second 
dwelling. 
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WA Theron Family Trust – HW Theron : (Owner of Erf 2653) 
 

The builder/owner built the outbuilding for garages and a gym on first floor level and 
not a second dwelling.  The open braai structure facing south east of the building is 
problematic, due to the windy conditions in Betty’s Bay. 

 
Betty’s Bay Ratepayers Association 

 
The objection relates to the second dwelling, since the area was planned for a low 
density development and people enjoy this peaceful lifestyle.  The Title Deed is more 
restrictive than the Zoning Scheme and Council is obliged to adhere to the Title Deed 
restrictions.  It also objects to the relaxation of the lateral building line from 2m to 
0,5m adjacent Erf 2655.  The Association does support the relaxation of the 2m to 
the 1,57m Title Deed restriction to accommodate the staircase. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicant responded as follows: 

 
The point that the Title Deed trumps the Zoning Scheme is correct, however once the 
restrictive conditions are removed the Zoning Scheme is applicable.  The written 
consent from the surrounding owners is not a criterion in terms of Section 35(4) of 
the Overstrand Municipal Planning By-Law, 2016. 

 
The main point of dispute is the use of the outbuilding. The objectors clearly 
indicated that the first story level was intended for a gym and not a second dwelling.  
Mr. G Ranfit rented the house during the period from 2002 - 2006 and the first floor 
level of the outbuilding was used as a second dwelling.  The second dwelling was in 
use since 2006. 

 
The objection that the proposed second dwelling and the relaxation of the building 
line from 2m to 0,5m adjacent to Erf 2655 is of no consequence, since the erf is not 
developed at this stage and there is substantial space between the existing buildings 
and the second dwelling. 

 
The open braai area is not a point of contention, since the only braai is located on the 
first floor level of the main dwelling and was appropriately built to cater for the windy 
conditions in Betty’s Bay. 

 
The aspect that the owner does intend to rent out the dwellings is correct, but will 
follow due procedure to obtain the necessary rights. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
Town Planner’s comment on objections 

 
The Title Deed restriction applied for is in line with the procedure as per the 
Overstrand Municipal By-Law.  The Zoning Scheme does make provision for a 
second dwelling as a primary right and this option is available to all the residents in 
the Overstrand Municipality.  The applicant must comply with the development 
parameters and the availability of services.  The reason that Betty’s Bay is planned 
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as a low density town is correct and the second dwelling on the big erven will not 
have any detrimental effect on the density of Betty’s Bay, since the coverage remain 
50% in total.  It must be borne in mind that servant’s quarters have always been a 
primary right. 

 
The objector’s point that the structure was never intended as a second dwelling is 
correct, since the Scheme 8 regulations - an application for a consent use - would 
have been applicable.  Thus the first floor level of the outbuilding was illegally 
converted into a second dwelling.  However, this use can now be accommodated in 
terms of the Overstrand Zoning Scheme.  

 
The objection relating to the relaxation of the lateral building line from 2m and 1,57m 
to 0,5m on first floor level is valid.  Although the adjacent erf is not developed, it will 
infringe on the privacy of the adjacent erf.  The balcony is extended beyond the 
existing Zoning Scheme and the previous Scheme Regulations applicable to the erf, 
as well as the Title Deed.  The applicant did at no stage indicate why it is necessary.   

 
Internal Departments 

 
No objection has been received by the internal departments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
Not applicable. 

 
Spatial sustainability 
The application is to make the subject property more compact within the 
character of the area.  The proposed use is located within an existing building. 

 
Efficiency 
The building is used as such and thus makes optimal use of the development 
parameters as defined in the Overstrand Zoning Scheme. 
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Spatial Resilience 
 

The application is in line with policies and caters for maximum use of the 
property.  The application will enable the applicant to optimise his assets should 
it be necessary due to economic and or financial reasons. 

 
Good administration 
Procedure was followed and full public participation was applicable. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Same. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

None. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application is in line with the Overstrand Spatial documents. 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights 
 

The financial rights will also be to the benefit of the Municipality in terms of rates and 
taxes due to the added value accrue to the property. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The personal benefit is financial of nature for the applicant since it will add to the 
value of the property.  

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 

6



AGENDA of the   
Municipal Planning Tribunal 
31 May 2017 

 
 

The social benefits are the possibility to attract tourist to the area in terms of 
accommodation that can be provided in the area. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The rights enjoyed by the beneficiary will remain in place as it is only certain 
conditions pertaining to the erf that is removed. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is to legalize transgressions or assumed transgressions, since the 
building plans for the property is lost.  The Municipality and or the owner do not 
have copies of the approved plans.  The builder of the structures has passed away 
and thus cannot verify any of the alleged transgressions.  The application is 
therefore evaluated from the basis of dealing with the existing structures and land 
uses. 

 
Building plans must have existed, since a departure was granted during 2002.  
Letters indicating that the structures were in existence, however no plan was 
attached during this application. 

 
The application is for a second dwelling on first floor level, above the garage.  The 
external staircase to the second dwelling does transgress the 2m Scheme 
Regulations, but not the title restriction of 1,57m.  This part of the application was 
not disputed and or objected to during the public participation process and is 
supported.  The impact has been there since 1997 and it does comply with the 
establishment conditions of the town in 1949, although it does transgress the 
Scheme Regulations 8 (previous Regulations in place) before the Overstrand 
Scheme Regulations.  Due to the lack of building plans, the transgression does not 
pose a problem since it does adhere to the Title Deed restriction of 1,57m.  

 
The second dwelling on first floor level is located within the building lines of the Title 
Deed.  The use is acceptable since it does comply with the stipulations as per the 
Zoning Scheme in terms of development parameters.  However the servant’s 
quarters cannot be approved, since the Scheme Regulations clearly stipulated that 
a servant’s quarters is viewed as a second dwelling.  The applicant did not request 
any departure of the Scheme Regulations in this regard, therefor the servant’s 
quarters must be converted into a store room and cannot be used as habitable 
space as this will result in a third dwelling and therefore undesirable densification. 

 
The application for the wrap around balcony from 2m and 1,57m to 0,5m is not 
supported.  This is a blatant transgression of the Title Deed restrictions of 1,57m, 
previous Scheme Regulations 8 and the Overstrand Zoning Scheme.  This would 
not have been approved on a building plan.  If it is disputed the applicant must 
submit proof of an approved building plan.  It should be noted that approved building 
plans are not only the responsibility of the Municipality, but also of every owner of a 
property.  The Overstrand Municipality does not approve structures over the building 
lines on first floor level.  In this case, the transgression is directly in conflict with all 
restrictions since the inception of the town.  Although the adjacent erf has not been 
developed, it is the Municipality’s responsibility to take responsibility of all its 
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residents and property owners and for the greater good.  This request to relax the 
lateral building line for a balcony is not acceptable and will only benefit the applicant.  
The balcony must be set back to the Scheme Regulation building line of 2m. 

 
The applicant and/or the representative of the applicant did not address the 
transgression of the proposed second dwelling transgression of the 2m eastern 
lateral building line as can be seen on the building plan submitted with the 
application.  This will be allowed, only the existing building, without the 
balcony/stoep. 

 
The objector did indicate the open braai area and the representative did respond in 
this regard.  Although not part of this application, the braai is problematic as it 
transgresses the height restriction of 8m and was not a replacement of the exact 
structure.  The applicant has been informed of the aforementioned.  This must be 
rectified to be within the 8m height. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2016 on Erf 2656, Betty’s Bay for the 
removal of restrictive conditions D.A.(b) of Title Deed T24494/2016 to 
accommodate the proposed second dwelling on first floor level above the 
garages in the existing outbuilding, be approved, subject to the following 
condition: 

  
 (a) that the servant’s quarters be converted into a store room, because it 

does not comply with the definition of a second dwelling. 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipal By-

Law on Municipal Land Use Planning, 2016 on Erf 2656, Betty’s Bay for the 
removal of restrictive conditions D.A.(d) of Title Deed T24494/2016, not be 
approved, due to the following reasons: 

  
 (a) the wrap around balcony of the proposed second dwelling is illegally 

constructed; 
   
 (b) it is not in line with any development parameters since 1949 and the 

contrary has not been proven; 
   
 (c) there was no motivation why the balcony cannot comply with the Title 

Deed and the Scheme Regulations building lines, and 
   
 (d) the fact that it is existing and illegal is not reason enough to approve the 

removal of the conditions to legalise the balcony. 
   
3. that the application for a departure in terms of Section 16(2)(b) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2016 on 
Erf 2656, Betty’s Bay to relax the lateral building line with Erf 3496 from 2m to 
1,57m to accommodate the existing external staircase, be approved, 
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4. that the application for a departure in terms of Section 16(2)(b) of the 
Overstrand Municipality By-Law on Municipal Land Use Planning, 2016 on 
Erf 2656, Betty’s Bay to relax the eastern lateral building line of the 2m of the 
existing corner of the proposed second dwelling structure, be approved, 

  
5. that the approvals in Points 3. and 4. be subject to the following conditions: 
  
 (a) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (b) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
 (c) that all the conditions in the Services Report (attached as Annexure F), 

be complied with, and 
   
 (d) that building plans be submitted to the Building Department for 

approval, and that all conditions of the Building – and the Fire 
Department be complied with at that stage. 

   
6. that the application for a departure in terms of Section 16(2)(b) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2016 on 
Erf 2656, Betty’s Bay to relax the lateral building line with Erf 2655 from 2m to 
0,5m to accommodate a proposed existing deck on first floor level and a 
second dwelling unit on ground floor level, as well as a proposed new deck on 
first floor level, not be approved, due to the following reasons: 

   
 (a) the applicant cannot prove that the balcony was built legally, since it 

does not comply with the Title Deed, previous Scheme Regulations 8 
and the Overstrand Zoning Scheme Regulations; 

   
 (b) the Overstrand Municipality does not view any transgression over the 

building lines on first floor level positively; 
   
 (c) the reasoning that the adjacent erf is undeveloped does not hold water, 

since it is the responsibility of the Municipality to ensure fairness to all 
its citizens and not to cater for only one owner, and 

   
 (d) the fact that the balcony is built illegally and is existing does not warrant 

an automatically legalizing of the structure.  The balcony can be set 
back to the 2m building line and will have no effect on the applicant. 

   
7. that building plans reflecting the approval be submitted to the Building Control 

Department within three (3) months of the decision. 
  
8. that the braai roof be within the 8m height restriction, since it was not part of 

the application. 
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9. that no occupation certificate be issued until all the structures on the property 
complies with the National Building Regulations and the Scheme Regulations 
as well as the Title Deed. 

  
10 that the applicant and objectors be notified of its right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2016 
with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 Four (4) objections have been received. 
 None of the internal departments have any objection. 
 None of the Municipal services will be needed. 
 It is in line with policy documents. 
 The applicant could not substantiate and or proof the necessity of the eastern 

lateral building line transgression. 
 The objectors could not proof that the proposed second dwelling will negatively 

influence their peaceful living style. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Objection received 
Annexure E: Applicant’s response to objection received 
Annexure F: Services Report 
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Date:    ____________________ 
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SACPLAN registration number:   A/1850/2014 
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Date:   ___________________
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