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4.7 
ERF 1299, 31 FRONT STREET, DE KELDERS: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS: MESSRS WRAP PROJECT OFFICE ON 
BEHALF OF DR V BUSER 
 
1299 GDK (4712/2024) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
19 February 2026 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 03 February 2025 from Messrs WRAP Project 
Office on behalf of Dr V Buser in terms of the Overstrand Municipality Amendment 
By-law on Municipal Land Use Planning, 2020 for the following: 

 
❖ Removal of restrictive title deed condition in terms of Section 16(2)(f) of the 

By-law for the removal of restrictive title deed condition E.I(c) contained in title 

deed T42238/2021 applicable to applicable to Erf 1299, De Kelders. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
proposed Subdivision and Consolidation Plan is attached as Annexure C and the 
Title Deed as Annexure D.   

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The application property is located at 31 Front Street, De Kelders.  The property is 
zoned Residential Zone 1: Single Residential and measures 699m² in extent.  The 
property is currently vacant.  The application property had been subdivided and has 
a 3m right of way along the northern lateral property boundary in favour of the owner 
of Erf 717 at the rear. 

 
The proposal comprises the removal of restrictive title deed condition E.I(c) that 
reads as follows: 

 
“Dat nie meer as een woonhuis tesame met die nodige buitegeboue en toebehore, 
gebou sal word op hierdie erf.” 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
A BRIEF SUMMARY OF THE MOTIVATION IS PRESENTED BELOW; HOWEVER, THE FULL 

MOTIVATION MUST BE CONSIDERED WITH THE EVALUATION AND IS ATTACHED AS 

ANNEXURE B TO THIS REPORT. 
 

• Removal will enable the owner to develop the property in accordance with the 
Overstrand Land Use Scheme, i.e. a primary dwelling and a second dwelling unit. 

• Proposal complies with the Overstrand Land Use Scheme, 2020. 
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• This proposal is in harmony with all relevant spatial planning policies, illustrating 
that the applicant did not arbitrarily invent this application but had due 
consideration for relevant spatial planning policies. 

• Municipal services are available. 

• Proposed additional dwelling is not considered to have an additional impact on 
surrounding service networks. 

• Access and egress are gained from Front Street. 

• Proposal is not predicted to have a long-term socio-economic impact. 

• Proposal fits in with the surrounding area. 

• Proposal will not impact the safety, health and wellbeing of the community. 

• Property is not listed on the Heritage register. 

• Proposal will not impact the biophysical environment. 

• Proposal will not impact traffic. 

• Proposal will not impact the character of the area. 

• No additional rights are being applied for beyond that permitted in terms of the 
land use scheme. 

• Viewscapes (not views due to slope of the property) might be impacted as the 
property is currently vacant. 

• Proposal will have a short-term economic impact whilst the dwelling(s) is built. 

• Construction will require approval of building plans, which will be scrutinised for 
compliance with the Overstrand Land Use Scheme. 

• Proposal is not predicated to have a negative impact on surrounding properties. 

• The proposal is not expected to negatively impact upon the EMOZ: Coastal 
Protection Zone and the HPOZ in which it is situated. 

• Proposal is not in conflict with the Overstrand SDF and the PSDF. 

• Proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 

• The application for removal of restrictive title conditions is motivated as follows: 
 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 
 

(a) Financial the financial or other value of the rights in terms of the restrictive 
condition enjoyed by a person or entity, irrespective of whether these rights are 
personal or vest in the person as the owner of a dominant tenement 

 
No person or entity will be affected financially by the removal of this restrictive 
title deed condition. 

 
(b) The personal benefits which accrue to the holder of rights in terms of the 

restrictive condition 
 

No person is benefitting personally from this condition as this condition is only 
restricting the property owner to subdivide and development the property. 

 
(c) The personal benefits which will accrue to the person seeking the removal, 

suspension or amendment of the restrictive condition if it is removed, suspended 
or amended 

 
The property owner will be gaining from the removal of the restrictive condition as 
it will allow her to and development the property as intended. 
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(d) The social benefit of the restrictive condition remaining in place in its existing 
form 

 
This restrictive condition does not have a social benefit. 

 
(e) The social benefit of the removal, suspension or amendment of the restrictive 

condition 
 

This restrictive condition does not have a social benefit. 
 

(f) Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
There is no specific beneficiary of this condition, and no person or entity will be 
affected if this is removed.  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 14 March 2025 17 April 2025 

Gazette Yes 14 March 2025 17 April 2025 

Notices (possibly affected 
property owners) 

Yes 10 March 2025 17 April 2025 

Notices (persons 
mentioned in title deed) 

Yes 10 March 2025 17 April 2025 

Internal Departments Yes 14 March 2025 17 April 2025 

Ward councillor Yes 14 March 2025 17 April 2025 

Total comments Four (4) letters of objection 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Fire Services 18/03/2025 

No objection, subject to compliance 
with the provision of SANS 10400-A, 
10400-T:2024 and the By-law relating 
to community fire safety. 

Building Control 18/03/2025 No objection. 

Local Heritage 19/03/2025 No objection. 

Waste Management 19/03/2025 No objection. 

Development Control 14/04/2025 Attached as Annexure G. 

Environmental 
Management and 
Conservation Division 

23/04/2025 Attached as Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Four letters of objection were received from interested and affected parties.  The 
objections are attached as Annexure E and the applicant’s response thereto as 
Annexure F.  The main grounds of objection are summarised as follows: 

 

POINT OF OBJECTION 
 

Public participation and notification procedures 
 

RESPONSE FROM APPLICANT 
 

The application for the removal of restrictive title deed conditions was submitted in 
terms of the Overstrand Municipality By-law on Municipal Land Use Planning, 2020.  
In line with the provisions of this By-law, the following steps were undertaken: 

 
Notice of application 

 
The application was advertised in the prescribed manner through emails and/or 
registered letters sent to the owners of affected and adjacent parties and was also 
published in the local press.  A notice board was also erected on the subject 
property.  This ensures that all affected parties were informed and given the statutory 
30-day period to submit comments or objections. 

 
Documentation accessibility 

 
The full application, including the motivation report, plans, and supporting 
documentation, was made available for public inspection at the municipal planning 
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office during the objection period.  This is standard procedure for ensuring 
transparency and accessibility. 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
The applicant’s comment is noted and agreed with.  In addition, since condition E.I(c) 
of the title deed is in favour of the registered owner of each erf in the Township, 
registered notices and email notifications had been served onto all the registered 
property owners in the De Kelders Township. 

 

POINT OF OBJECTION 
 

Scope and content of the application 
 

RESPONSE FROM APPLICANT 
 

The application motivation document clearly addressed the following matters: 
 

• The intent of the application: Removal of the restrictive title deed condition to 
allow a second dwelling. 

• The zoning parameters applicable to the property and how the proposed 
development would comply with the Overstrand Municipality Land Use Scheme, 
2020. 

• A detailed motivation demonstrating that the application is consistent with the 
principles of spatial planning, does not deviate from the zoning scheme, and will 
not have a detrimental impact on the surrounding area. 

• The application did not propose to exceed height or coverage restrictions as set 
out in the land use scheme, but a separate response has been provided to clarify 
the response of the height restriction as referred to in the title deed below. 

• It is also important to note no creche is being proposed, but it is however allowed 
in terms of the OMLUS as a primary right.  

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

It is agreed with the applicant that the intent of the application was clear having had 
regard to the notice and advertisement in the media and the motivation report. 

 

POINT OF OBJECTION 
 

Transparency in respect of use of the dwellings 
 

RESPONSE FROM APPLICANT 
 

The application is for the removal of a restrictive title deed condition that limits 
development on the property to a single dwelling.  The use of either the primary- or 
second dwelling for short-term letting is permitted as a primary right in terms of the 
Overstrand Municipality Land Use Scheme (OMLUS) and cannot be restricted. 

 
Should the owners, however, wish to operate a guest house, additional municipal 
approvals would be required in accordance with the applicable by-laws and policies.  
These uses cannot be presumed or automatically granted and would necessitate: 

 

• a separate land use application, if required by the municipality; and 

622



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 7 APRIL 2026 

 
 

• full compliance with the relevant policy frameworks and conditions applicable to 
short-term letting or guest accommodation. 

 
It is therefore inaccurate to suggest that there was any intentional withholding of 
information or that the application sought to obscure future intentions.  The proposal 
has been clearly defined within the scope of the current application, and all legislative 
procedures for transparency and public participation have been adhered to. 

 
It is important to note that the submission of building plans is not a requirement for an 
application to remove a restrictive title deed condition. Tt should however be 
emphasised that sketch plans were in fact submitted as part of the application 
documentation. 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

Although the applicants did not clarify the owners intention in the response to the 
objection, the owner can develop the property and use it as he/she see fit, provided 
that it is in line with the land use scheme and title deed provisions, regardless of 
whether the owner will be the occupant of the dwelling or not. 

 

POINT OF OBJECTION 
 

No deviation or exemption from land use parameters should be permitted 
 

RESPONSE FROM APPLICANT 
 

No deviation from zoning scheme development parameters (such as height, 
coverage, or building lines) was applied for in this application.  The application solely 
pertains to the removal of a restrictive title deed condition.  All future development 
must comply with the development parameters of the Land Use Scheme or be 
subject to further application where required. 

 
The application was submitted in accordance with the relevant legislation, and all 
necessary procedures for transparency, notification, and public participation were 
followed.  There was no omission of information, and the documentation made 
available was sufficient to inform affected parties of the nature and implications of the 
proposed development. 

 
Any future land use activities, not currently permitted under the zoning, or requiring 
further consideration will be subject to their own application processes, with 
additional public participation if prescribed. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
Applicants comment is noted and agreed with. 
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POINT OF OBJECTION 
 

Traffic related concerns 
 

RESPONSE FROM APPLICANT 
 

The objections raise concerns about traffic impacts arising from the proposed 
removal of a restrictive title deed condition.  It is important to clarify that the 
application seeks only to allow a second dwelling on the property, a right already 
accommodated in terms of the Overstrand Municipality Land Use Scheme (OMLUS) 
as a primary right on properties zoned for single residential purposes.  The 
development of two dwelling units on a residential erf is considered low-impact and 
does not pose a threat of excessive traffic generation.  Traffic associated with two 
households, whether for permanent occupation or short-term letting, remains within 
acceptable limits for a low-density residential area. 

 
The owners are aware of the existing road conditions and street network in the area.  
It is noted that the road is a public road, and it is the responsibility of the municipality 
to ensure the provision and maintenance of adequate access infrastructure.  It is 
further hoped that continued development in the area, including the proposed 
improvements to the subject property, will serve as a catalyst for the continuing 
upkeep of the road surface.  This aligns with broader municipal infrastructure 
planning objectives. 

 
Considering the above, the proposed development is not expected to result in undue 
traffic impacts or place an unreasonable burden on the local road network. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
The applicant’s comment is noted and agreed with. 

 

POINT OF OBJECTION 
 

The proposal will create a precedent 
 

RESPONSE FROM APPLICANT 
 

The objections suggest that the approval of this application may create an 
undesirable precedent for further densification in the area.  It is important to note that 
the right to erect a second dwelling is already provided for in terms of the Overstrand 
Municipality Land Use Scheme, 2020 (OMLUS), which serves as the overarching 
regulatory framework for land use in the municipality. 

 
The only factor currently preventing the property from being developed in accordance 
with the provisions of the OMLUS is the restrictive title deed condition, which this 
application seeks to remove.  This application therefore does not introduce a new or 
extraordinary right but merely seeks alignment with the zoning rights already 
applicable to similar properties in the area that do not have the same historic title 
conditions. 

 
As such, the removal of this condition will not set a precedent, as the allowance for a 
second dwelling is already a normative and permitted land use under the existing 
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planning scheme.  Each application to remove such restrictions is assessed on its 
individual merits, in accordance with statutory procedures and policy frameworks. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
Having had regard to the point of objection and applicant’s comment, each 
application is to be considered on merit.  Creation of a precedent is not a valid 
consideration to support refusal.  Fact of the matter is that several properties in the 
immediate vicinity between Front and Steyn Streets had been subdivided over time, 
namely erven 700, 708, 709, 713, 715, 717, De Kelders.  Also, further to the north 
along Ingang Street, similar subdivisions occurred on Erven 475, 476, 481 & 482, De 
Kelders (refer to the Gis extract, as per Annexure I). 

 
The merit of the application for removal of restrictive title conditions will be further 
discussed in paragraph 11 below.   

 

POINT OF OBJECTION 
 

Impact on density 
 

RESPONSE FROM APPLICANT 
 

Objections received express concern that the proposal will lead to increased density 
and a change in the character of the neighbourhood.  It must be clarified that the 
application does not involve a rezoning to increase the allowable density beyond 
what is already permitted in terms of the Overstrand Municipality Land Use Scheme, 
2020 (OMLUS).  The zoning of the property remains Single Residential Zone 1, 
which allows for a primary dwelling and one second dwelling as a primary right, 
subject to compliance with applicable development parameters. 

 
The removal of the restrictive title deed condition is required only to bring the 
property in line with the rights already granted by the OMLUS.  This does not 
constitute an intensification of land use beyond what is already legally and commonly 
allowed on similar erven in the area. 

 
The resulting development will remain consistent with the single residential character 
of the neighbourhood and does not enable subdivision, group housing, or multi-
storey apartment development.  The intent is to utilise the land in a manner already 
contemplated and supported by the existing municipal spatial planning framework, 
including the OMLUS and the applicable spatial development framework (SDF). 

 
In addition, development parameters, including building lines, coverage, height, and 
parking requirements, remain in force and ensure that the development fits 
appropriately within the existing urban fabric.  The rights being sought are not 
extraordinary or out of scale with surrounding properties and are in fact in line with 
the broader strategic direction of the municipality to make more efficient use of 
serviced land within the urban edge. 

 

625



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 7 APRIL 2026 

 
 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

The applicant’s comment is agreed with. 
 

In accordance with the Land Use Scheme, a second dwelling on Residential Zone 1, 
cannot be alienated.  Thus, it remains part of the cadastral unit as not seen as 
densification per se. 

 
Some of the removal and subdivision applications referred to above, entailed 
removal of both the one dwelling unit and second dwelling units’ restrictions from the 
title deed. 

 
Also, the title deed permits outbuildings, which under the former land use scheme 
also permitted servants quarters, most of which over time had been converted into 
second dwelling units, which is also evident in various De Kelders properties, 
especially along Cliff Street where these are rented out as second dwelling units. 

 
In accordance with the scheme regulations self-catering is permitted as a primary 
right.  To date, the De Kelders area although self-catering occurs, do not have a 
complaint history pertaining to the operation of self-catering units.  This is 
presumably due to the fact that in terms of the parameters applicable to self-catering 
only one of the primary or second dwelling unit may be utilised for self-catering 
purposes and not both.  Further the area character it not purely single residential as 
several properties, also in the vicinity of the application property is being rented out 
under the applicable primary rights that permits a maximum of two guest rooms. 

 

POINT OF OBJECTION 
 

Impact on property value 
 

RESPONSE FROM APPLICANT 
 

It is important to note that this concern related to property values are speculative and 
not supported by objective evidence. 

 
The proposed development will remain within the parameters of the Single 
Residential Zone 1 as set out in the Overstrand Municipality Land Use Scheme, 
2020 (OMLUS), which already permits a second dwelling as a primary right.  The 
removal of the title deed condition simply aligns the property’s title with the current, 
prevailing planning policy and municipal land use rights.  It does not introduce a use 
that is foreign or incompatible with the surrounding residential context. 

 
There is no indication in the Overstrand Municipality’s policy documents or strategic 
frameworks that the implementation of second dwellings, where appropriately 
designed and compliant with development parameters, has a detrimental impact on 
property values.  On the contrary, reinvestment in properties and the improvement of 
underutilised erven may contribute positively to the neighbourhood, particularly 
where developments are compliant with the planning scheme and visually in keeping 
with the area’s character. 

 
Concerns about market value are not generally considered valid planning grounds 
unless supported by empirical studies or municipal valuation data.  In the absence of 
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such evidence, these concerns remain subjective and cannot reasonably justify 

refusal of the application. 
 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

The applicant’s comment is noted and agreed with. 
 

Point of objection: Legal perspective 
 

RESPONSE FROM APPLICANT 
 

The objector's reference to the title deed condition, specifically the restriction limiting 
development to a single dwelling, serves to confirm the very basis and necessity of 
this application. 

 
South African case law has consistently supported the principle that where a 
restriction in a title deed unreasonably limits the rights afforded by zoning legislation, 
removal may be justified, particularly when it aligns with current planning policy, 
municipal approval processes, and the surrounding context.  Notably, courts have 
found that title deed conditions should not be used to perpetuate outdated or 
unnecessary limitations where a planning authority has already determined 
appropriate land use rights through its zoning scheme. 

 
In this instance, the objector has acknowledged the existence and effect of the title 
condition, thereby supporting the factual basis of the application.  The objection 
however fails to consider that the title condition is outdated in relation to the current 
planning framework and that its removal is entirely in line with the principles of good 
planning, legislative alignment, and municipal policy.  The objection, therefore, does 
not introduce a valid legal impediment but instead reaffirms the justification for the 
application. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
The application was submitted, processed following public participation in 
accordance with the applicable legal framework, i.e. Section 35 of the Municipal 
Planning By-Law, also having had regard to the provisions of Section 39 of the 
Western Cape Land Use Planning Act, 2014 and Section 47 of the Spatial Planning 
Land Use Management Act, 2013.  The proposal does not constitute arbitrary 
deprivation of property rights, since due process had been followed, also allowing 
interested and affect parties to submit comment / objections.  Although it is correct 
that the municipal land use scheme does not override restrictive conditions of title, it 
is not impossible given the precent as demonstrated, which will be further discussed 
in the evaluation below 
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POINT OF OBJECTION 
 

Legal arguments under Section 39(5) of LUPA 
 

RESPONSE FROM APPLICANT 
 

The motivation report did contain a motivation in terms of Section 39(5) of LUPA. 
 

While the objector relies on the provisions of Section 39(5) of the Western Cape 
Land Use Planning Act, 2014 (LUPA), the objection notably fails to demonstrate how 
the removal of the restrictive condition will materially or adversely affect the objector 
or any other party. 

 
LUPA requires that the decision-maker considers whether rights currently held by 
others under the restrictive condition will be undermined, particularly in relation to 
financial value, personal benefit, or social impact.  The objection, however, does not 
identify any party who currently derives a financial, legal, or practical benefit from the 
existence of the condition in question.  Nor does it provide evidence of how the 
objector’s rights or use and enjoyment of their property will be negatively impacted 
should the condition be removed. 

 
The objection is based on generalised concerns regarding density, neighbourhood 
character, and speculation about potential future use, without substantiating how any 
of these issues amount to a loss of rights or interests protected under the condition. 
Importantly, the restrictive condition does not serve any reciprocal or enforceable 
purpose in favour of the objector’s property, nor does it constitute a servitude or other 
form of real right that would trigger protection under Section 39(5)(a) or (b). 

 
In the absence of demonstrated prejudice or loss of legitimate rights, the objection 
fails to meet the legal threshold required to justify the retention of a condition that 
clearly inhibits the use of the subject property in line with existing zoning rights and 

municipal planning policy. 
 

RESPONSE FROM MUNICIPAL TOWN PLANNER 
 

The applicants’ comment is agreed with save for the statement: 
 

“the restrictive condition does not serve any reciprocal or enforceable purpose in 
favour of the objector’s property, nor does it constitute a servitude or other form of 
real right that would trigger protection under Section 39(5)(a) or (b).” 

 
The applicant’s motivation report did contain a discussion on page 9 of the 
requirements of Section 39(5) of LUPO.  The town planner’s assessment in 
paragraph 11 below, will also discuss the relevant criteria, which is also a 
requirement in terms of Section of the By-law.  
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POINT OF OBJECTION 
 

Character of the area 
 

RESPONSE FROM APPLICANT 
 

The objector has expressed concerns that the proposed removal of the restrictive 
condition will negatively affect the low-density character of the De Kelders area.  
Specifically, the objectors suggests that this could lead to a disruption in the peaceful 
and tranquil nature of the neighbourhood.  This argument does not hold when 
examined in the context of the applicable zoning scheme, the objectives of 
sustainable development, and the careful controls already in place to maintain the 
area's character. 

 
1. The character of De Kelders will not be undermined 

 
The character of De Kelders, as a low-density residential area, is not solely defined 
by the number of dwellings on individual erven but by compliance with zoning 
parameters, such as building height, coverage, and the maintenance of open spaces.  
While the objector raises concerns about potential overcrowding and loss of privacy, 
the zoning scheme itself maintains strict development controls, which will continue to 
apply even with the removal of the restrictive condition. 

 
The current application does not propose any changes that would result in excessive 
site coverage or an over-densification of the area.  The design and siting of the 
second dwelling will be subject to all existing development parameters set by the 
municipality to ensure the property remains in character with the surrounding area. 
The removal of the restrictive condition simply allows for the exercise of an existing 
land use right that is available under the zoning regulations. 

 
2. No significant increase in densification or traffic 

 
The objector suggests that the introduction of a second dwelling will lead to 
increased densification and disruption in the neighbourhood.  It is however important 
to note that second dwellings are already permissible under the zoning scheme as a 
primary right.  This application only seeks to remove a restrictive title deed condition, 
which is no longer in line with current planning practices. 

 
In terms of traffic impact, it is unlikely that the proposed development will lead to 
significant congestion or overuse of the local road network.  The property is located 
on a public road, and any increase in traffic will be marginal compared to the road’s 
capacity.  Additionally, as mentioned previously the hope is that the development of 
the property will serve as a catalyst for the improvement of the road, leading to its 
upkeep, benefiting the entire street. 

 
3. Preserving privacy and open space 

 
The objector expresses concern that a second dwelling would result in a loss of 
privacy for neighbouring properties.  The objector’s properties are however further 
away from the subject property, and it is important to note that the proposed 
development will adhere to all municipal building regulations, which require the 
appropriate positioning of structures to respect neighbouring properties' privacy and 
spatial enjoyment.  The distance between the new dwelling and neighbouring 
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properties, combined with the requirement to maintain certain setbacks, will ensure 
that the second dwelling is positioned in a way that does not infringe upon the 
privacy of adjacent properties. 

 
Additionally, the design of the property will include open space and green areas that 
contribute to maintaining the visual and spatial qualities of the neighbourhood.  The 
overall density of development will not exceed the thresholds allowed by the zoning 
scheme, and the introduction of a second dwelling will not lead to a significant 
reduction in the amount of open space or the overall sense of spaciousness in the 
area. 

 
Moreover, De Kelders, as a dynamic area, is naturally evolving.  The objective is to 
balance the long-term interests of the community by facilitating appropriate 
densification in line with sustainable development principles.  The second dwelling 
proposed is not a radical shift in the character of the area but rather an example of 
responsible development that respects both the built form and the needs of the 
community. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
The applicant’s comment is noted and agreed with.  The proposal does not entail an 
increase or upgrade of development rights in terms of size, scale and bulk, as the 
height restriction, building lines a coverage of buildings whether a primary dwelling or 
a primary dwelling and second dwelling units is to be developed remains the same.  
Also, the title deed condition imposes a height restriction on development, in favour 
of the owner of Erf 717 to the rear, which condition is more restrictive that the 8m 
height restation above base level in terms of the Overstrand Land Use Scheme.  
Compliance with this condition will be evaluated during building plan submission 
phase. 

 

POINT OF OBJECTION 
 

Overlay Zones 
 

RESPONSE FROM APPLICANT 
 

The subject property is located within the designated urban edge, as demarcated in 
the Overstrand Municipality’s spatial planning frameworks.  This urban edge is 
specifically intended to delineate areas suitable for urban development, including 
residential expansion, and to prevent urban sprawl into rural or environmentally 
sensitive areas.  The presence of the property within this boundary confirms that it is 
appropriate for development of the nature proposed in the application. 

 
Both the Heritage Protection Overlay Zone (HPOZ) and the Environmental 
Management Overlay Zone (EMOZ) were taken into account during the application 
process.  It was found that the proposed development, the removal of a restrictive 
title deed condition to allow the erection of a second dwelling, is of a scale and 
character that will not have a negative impact on the objectives of either overlay 
zone.  The property does not contain any formally protected heritage structures, nor 
is it situated within a visually or culturally sensitive heritage context.  Similarly, no 
environmentally sensitive features, critical biodiversity areas, or ecological corridors 
are present on the erf that would be affected by the proposed development. 
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As such, no further environmental or heritage studies were required, and the 
development proposal is fully compliant with the municipal land use scheme and 
spatial development frameworks.  It is important to note that the objector’s property is 
similarly located within the urban edge and subject to the same planning regulations, 
and it would be unreasonable to suggest that unnecessary or unjustified studies 
should be imposed on the applicant when the property is zoned and situated 
specifically for residential use within the municipality’s planned development 
footprint. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
Applicants comment is noted and agreed with. 

 

POINT OF OBJECTION 
 

Public benefit 
 

RESPONSE FROM APPLICANT 
 

The assertion made by the objector that the proposed second dwelling constitutes 
speculative "beneficial densification" is not supported by the facts or by the 
application.  The removal of the restrictive condition is not being sought for the 
benefit of the applicant alone but for the appropriate development of the property 
within the context of the existing zoning regulations and the designated urban edge. 

 
Regarding the potential public benefit, the proposed development aligns with the 
municipal planning framework, which encourages sustainable development within the 
urban edge.  Densification within areas already designated for urban growth is a 
fundamental principle of the municipality’s spatial planning objectives, which aim to 
promote the efficient use of land and services, without leading to uncontrolled urban 
sprawl.  The argument that the densification benefits the broader community lies in 
its contribution to sustainable residential growth, allowing for housing opportunities 
that are properly serviced and integrated into the existing urban fabric. 

 
The objections concerning traffic congestion, noise, loss of privacy, and changes to 
the character of the neighbourhood are considered but are not substantiated by the 
nature of the proposed development and have been addressed throughout the 
document.  The scale and character of the second dwelling is in line with the existing 
residential zoning and will not result in over-densification.  The application is a minor 
increase in residential capacity that will be in keeping with the established character 
of the area. 

 
In response to the specific concerns raised: 

 
Traffic congestion and noise 

 
As stated previously, the proposed development will not result in any significant 
increase in traffic congestion or noise levels.  The location of the second dwelling is 
within an area that already accommodates residential activity.  The municipality is 
also responsible for maintaining and upgrading roads and infrastructure in line with 
the increased development, and it is expected that the overall development within the 
urban edge will encourage improvements to the road network. 
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Diminished residential privacy and open space 
 

The proposed second dwelling will not infringe upon the privacy or open space of 
surrounding properties.  The layout of the development ensures that the second 
dwelling will be positioned in a manner that respects the existing character of the 
area and the privacy of neighbouring properties.  Moreover, the site coverage 
remains well within allowable limits and ensures that there is no overdevelopment of 
the site. 

 
Shift in architectural and visual identity of the area 

 
The applicant has submitted proposed sketch plans together with the application that 
will ensure the second dwelling will be consistent with the visual identity of the area.  
The development will not significantly alter the appearance of the area but will rather 
complement the existing residential structures. 

 
Destabilisation of existing planning frameworks 

 
The argument that the proposal will destabilise the planning framework is misplaced. 
The property is located within the urban edge, and the application seeks to remove a 
restrictive title deed condition that limits development, thereby allowing the property 
to be developed in line with the existing zoning’s development parameters and the 
overall planning intentions for the area.  The urban edge is specifically intended to 
accommodate sustainable growth and development, including the introduction of 
additional residential units. 

 
The case law references cited by the objector, including Trustees of the Simcha 
Trust v Da Cruz and Malan v City of Cape Town, primarily relate to cases where 
development would result in adverse impacts on neighbouring properties or 
community rights.  In this case, the proposed development complies with the zoning 
and municipal planning frameworks, which consider the overall benefit to the 
community.  The argument that individual gain cannot outweigh the collective 
interests of the community is acknowledged, but this application does not undermine 
those interests, but it rather supports the broader planning objectives of sustainable 
urban growth within the urban edge. 

 
The proposed development represents an appropriate and well-considered 
densification within the urban edge that aligns with broader municipal goals of 
sustainable growth and efficient land use.  The concerns raised about the impact on 
the community and neighbourhood character have been addressed thoroughly in the 
application, and the proposal will not result in the negative outcomes described by 
the objector. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
Applicants comment is noted and agreed with. 
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POINT OF OBJECTION 
 

Additional title deed conditions and development parameters 
 

RESPONSE FROM APPLICANT 
 

It is noted that Clause F of Title Deed T42238/2021 includes a height restriction 
applicable to Erf 1299, De Kelders, which stipulates that “No dwelling or structure 
may be erected on Erf 1299 (portion of Erf 717) De Kelders higher than the floor level 
of the existing house on Erf 717 as it stands now.”  This restriction originates from a 
condition imposed during the subdivision of Erf 717, De Kelders. 

 
The current application seeks only the removal of Condition E(1)(c) from the title 
deed to permit the erection of a second dwelling on the property.  The height 
restriction in Clause F is not being amended or removed as part of this application 
and remains fully applicable and enforceable.  Accordingly, any future development 
on Erf 1299, De Kelders must adhere to this height limitation, irrespective of the 
general height parameters provided under the Overstrand Municipal Zoning Scheme. 

 
The reference in Section 7 of the motivation to the zoning scheme’s maximum 
permissible building height of 8,0m is simply a reflection of the zoning parameters 
and does not override any applicable title deed conditions.  The title deed restriction 
takes precedence unless formally removed through a separate application process, 
which is not being pursued in this instance. 

 
It is also noted that the existing ground levels and the actual elevation of the house 
on Erf 717, De Kelders will determine the permissible building envelope on Erf 1299, 
De Kelders in terms of the height limitation.  At this stage, detailed architectural 
design work and a professional land survey have not yet been undertaken, as this 
level of technical detail is premature for a land use application focused solely on the 
removal of a restrictive condition unrelated to height. 

 
The applicant nevertheless acknowledges the enforceability of the height restriction 
and confirms that any future building plans submitted to the municipality for approval 
will need to comply with all remaining title deed conditions, including the height 
limitation.  A land surveyor and architectural professional will be appointed to ensure 
full compliance. 

 
Lastly, the concern expressed by the owner of Erf 717, De Kelders regarding 
potential adverse impact is noted.  However, given that the height restriction remains 
in force and binding, any structure erected on Erf 1299, De Kelders will need to 
respect the floor level of the existing dwelling on Erf 717, De Kelders as the 
maximum height, thereby safeguarding the legitimate expectation of adjacent 
property owners. 

 
RESPONSE FROM MUNICIPAL TOWN PLANNER 

 
Applicants comment is noted and agreed with. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 
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9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

N/A 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 
Spatial justice refers to planning proposals that do not contribute towards the 
perpetuation of apartheid spatial development imbalances.  The proposal is not 
considered to impact past spatial injustices. 

 
Spatial Sustainability 
Spatial sustainability refers to planning proposals that result in communities that 
are viable.  This proposal intends to ensure the maximum potential of the 
subject property is unlocked. 

 
Efficiency 
The development maximizes the potential of the existing urban area, utilizing 
established infrastructure and minimizing the need for new construction, thus 
optimizing the use of space and resources, while maintaining the character and 
functionality of the area, ensuring that the development will not place additional 
strain on municipal resources. 

 
Spatial Resilience 
The proposal is not in conflict with any spatial planning policies or other OM 
regulations which is a hallmark of resilience. 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-laws and the public participation process 
has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property is situated within De Kelders, inside the urban edge in an area 
earmarked for urban development.  The proposal is considered consistent with 
the SDF in that it contributes to optimum use of the property within service 
capacity constraints.  
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10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

The existing services are available and have been viewed positively by the 
Engineering Services Department, subject to conditions (see attached 
Annexure G). 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposal does not trigger the provisions of NEMA. 

 
The proposal does not trigger the provision of the National Heritage Resources 
Act. 

 
The property is situated within the Heritage Protection Overlay Zone which will 
not be adversely impacted by the proposal.  The proposal was referred to the 
Overstrand Heritage Committee who did not raised any objections. 

 
The property is also situated within the Environmental Management Protection 
Overlay Zone, which will not be adversely impact by the proposal.  The 
application was referred to the Environmental Services Department, who did 
not raise any objections. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the application property is Residential Zone 1: Single Residential 
and will not be affected by the proposal.  No departures from the normal 
development parameters are being applied for. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The title deed T42238/2021 applicable to Erf 1299, De Kelders contains the 
following restrictions proposed for removal namely: 

 
“D.A As being in favour of the registered owner of each erf in the Township: 

 

E.I(c) “Dat nie meer as een woonhuis tesame met die nodige buitegeboue en 
toebehore, gebou sal word op hierdie erf.” 

 

The removal of the above restrictive conditions will enable the owner to develop the 
property in accordance with the provisions of the Land Use Scheme. 

 
In terms of Section 39 (5) of LUPA the application for removal is motivated as 
follows: 

 
The financial or other value of the rights 

 
The retention of the current condition does not hold a value for the property owner, 
adjacent property owners or to the municipality as the removal of similar conditions 
and land use applications have been approved in the past.  By allowing the second 
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dwelling unit, value is added to the area as more rates can be charged, more people 
can live in the area which in turn stimulates the economy of the area which allow for 
the housing demand to be stimulated and property values to increase. 

 
Other factors which add value to the property market is the size, location and 
orientation (north, east, south and west) of the property. 

 
Further, in terms of land use applications the municipality has to consider various 
other aspects with regard to forward planning. 

 
The personal benefits which will accrue to the holder of rights and/or to the person 
seeking the removal 

 
The one dwelling unit restriction was imposed in favour of all property owners within 
De Kelders. 

 
Although the applicant motivates that no person is personally benefitting, the 
property owner will benefit from the proposed removal as it will enable development 
of the property in accordance with the provisions of the scheme regulations with a 
primary dwelling and second dwelling unit. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
Considering the fact that similar applications have been approved in the past and 
due to the Overstrand Municipality’s Growth Management Strategy which promote 
densification in the De Kelders suburb, there will be no social benefit should the 
conditions proposed for removal remain in place. 

 
Will the removal, suspension or amendment completely remove all rights enjoyed by 
the beneficiary or only some of those rights? 

 
Restrictive title deed conditions limiting the use of the property to residential 
purposes only, coverage, title deed building lines, as well as the height restriction in 
favour of the owner of Erf 717 will remain. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITION 
 

The proposal is consistent with the SDF that seeks to contain development within the 
urban edge, thereby making better / more efficient use of existing land in the urban 
edge, i.e. through permitting a second dwelling. 

 
The Overstrand Municipal Growth Management Strategy approved by Council gives 
effect to the SDF vision in that it promotes densification, albeit at a scale which is not 
inconsistent with the character of the area. 

 
The application property falls more than 7m between the eastern rear and western 
street boundary.  Further, the development of the property is subject to title deed 
condition limiting the height of development in favour of the owner of Erf 717 to the 
rear and effectively other adjoining properties as well.  The relevant condition reads 
as follows: 
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“F. Subject further to the following condition contained in Deed of Transfer No. 
T57651/2004 imposed by the owner of the Remainder of Erf 717, De Kelders, 
reading as follows: 

 
No dwelling or structure may be erected on Erf 1299 (portion of Erf 717) De Kelders, 
higher than the floor level of the existing house on Erf 717 as it stands now.” 

 
Thus, the opinion is held that the proposal will not have a significant impact upon 
vested rights of adjoining property owners, sufficient to warrant refusal of the 
application based on the impact on views and privacy of adjoining properties.  It must 
also be borne in mind that the property can be developed in line with the 
development parameters applicable, and that these remains the same regardless of 
whether the second dwelling restriction remain or is removed. 

 
The removal of the second dwelling restriction from the title deed is not considered 
out of keeping with the character of the area, or De Kelders at large.  Similar 
removals had been approved in the past in De Kelders and in the vicinity of the 
application property. 

 
The title deed conditions served to protect the character of the original township as 
per the applicant’s motivation.  These conditions did not keep track with current 
development patters / trends, planning policies and planning legislation.  Continue 
urban sprawl is no longer the desired development pattern.  Thus, densification in 
keeping with the area character in accordance with the SDF and OMGMS is 
considered acceptable as it has less impact on the natural environment and makes 
better / more efficient use of existing resources, land, services etc. 

 
It must also be pointed out a second dwellings in accordance with the land use 
scheme cannot be alienated.  Second dwellings are therefore not considered 
densification, although it serves to increase housing stock in the area that is more 
affordable.  Also, the title deed permits outbuildings, that per definition includes staff 
accommodation or former servants’ quarters.  The latter do not qualify as a dwelling 
unit as a kitchen was not allowed (i.e. it is not self-contained dwelling unit).  Over 
time, these servant’s quarters were converted into self-contained dwelling units, also 
with several examples in De Kelders.  The proposed second dwelling is therefore not 
considered to create an undesirable precedent. 

 
The proposal is not to develop a guest house or bed and breakfast establishment as 
pointed out by the objectors.  In accordance with the land use scheme provisions 
self-catering is a primary right, limited either to the primary dwelling or second 
dwelling unit, but not both.  Thus, the opinion is held that the second dwelling if used 
for self-catering purposes will give rise to noise and disturbance, overlooking and 
loss of privacy to adjoining property owners is subjective.  Also, several properties in 
the area are rented out on a self-catering basis without any known complaints. 

 
The application was submitted, processed following public participation in 
accordance with the applicable legal framework, i.e. Section 35 of the Municipal 
Planning By-Law, also having had regard to the provisions of Section 39 of the 
Western Cape Land Use Planning Act, 2014 and Section 47 of the Spatial Planning 
Land Use Management Act, 2013.  The proposal does not constitute arbitrary 
deprivation of property rights, since due process had been followed, also allowing 
interested and affect parties to submit comment / objections.  Although it is correct 
that the municipal land use scheme does not override restrictive conditions of title, it 
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is not impossible given the precent as demonstrated, which will be further discussed 
in the evaluation below. 

 
Given the above evaluation the opinion is held that if the proposed removal of the 
restrictive conditions as proposed is desirable as it will allow the property owner to in 
future develop his property in line with the densification strategy of the Overstrand 
Municipality and the Zoning Scheme parameters. 

 
13. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application for removal of restrictive title deed condition E.I(c) as 

contained in title deed T42238/2021 applicable to Erf 1299, De Kelders in 
terms of Section 16(2)(f) of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law), be approved in terms of the 
provisions of Section 61 of the By-law subject to the following conditions; 

  
 (a) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building – and the Fire Department be 
complied with at that stage; 

   
 (b) that the conditions in the Services Report (attached as Annexure G), be 

complied with 
   
 (c) that the conditions from Overstrand Environmental Management and 

Conservation Division (attached as Annexure H), be complied with; 
   
 (d) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (e) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
3. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ Proposal is consistent with the SDF and Overstrand Municipal Growth 

Management Strategy. 
❖ The proposal is in line with the applicable municipal and provincial planning 

policy and will make more efficient use of brownfield land within the urban 
edge. 

❖ The public at large bought into the SDF, Overstrand Growth Management 
Strategy and Overstrand Land Use Scheme. 

❖ Proposal is consistent with the Overstrand Land Use Scheme. 
❖ Proposal is consistent with the Planning Principles in terms of LUPA and 

SPLUMA. 
❖ The proposal is not considered to unacceptably detract from vested rights of 

adjoining property owners, nor the character of the area. 
❖ The application was processed having had regard to the requirement of the By-

Law, Lupa and SPLUMA 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Plan 
Annexure D:  Title deed T42238/2021 
Annexure E: Objections received 
Annexure F: Response on objections 
Annexure G: Services Report 
Annexure H: Comment: Environmental Management and Conservation Division 
Annexure I: GIS extract of subdivisions in De Kelders 
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