
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 MARCH 2025 
 
 
4.3 
ERF 101, 13 HOTEL CRESCENT, ROOI ELS AND A PORTION OF ERF 323, HOTEL 
CRESCENT, ROOI-ELS, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
SUBDIVISION, REZONING, CONSOLIDATION AND CLOSURE OF A PUBLIC PLACE: 
PLAN ACTIVE TOWN & REGIONAL PLANNERS ON BEHALF OF JA BAIGRIE AND 
OVERSTRAND MUNICIPALITY 
 
101 & 323 KRE (4705/2024) 
H van der Stoep (028) 313 8900 Hermanus Administration 
18 February 2025 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 26 June 2024 from Plan Active Town & 
Regional Planners on behalf of JA Baigrie and Overstrand Municipality in terms of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the following: 

 
❖ subdivision of Erf 323 Rooi-Els in terms of Section 16(2)(d) in terms of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 into 2 portions, namely a Portion A (±358m²) and a Remainder (extent 
unknown); 

 
❖ rezoning in terms of Section 16(2)(a) in terms of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 of subdivided Portion 
A (±358m²) from Transport Zone 2: Road and Parking to Residential Zone I: 
Single Residential (SR1); 

 
❖ consolidation in terms of Section 16(2)(e) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 of 
subdivided and rezoned Portion A (±358m²) with Erf 101, Rooi-Els to create a 
single residential property of ± 1296m² in extent, and 

 
❖ closure of public place in terms of Section 16(2)(n) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 to 
accommodate the closure of a portion of public road (subdivided Portion A 
(±358m²).  

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The owner of Erf 101 Rooi Els, Mrs J.A. Baigrie, applied to purchase a portion of 
Remainder Erf 323 Rooi Els (Public Street) that is ±358m² in extent from the 
Overstrand Municipality.   
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Subsequently the Mayoral Committee resolved at their meeting held on 28 February 
2024 that a portion of the public street (Hotel Crescent), namely Remainder Erf 323 
Rooi Els, be sold to the above-mentioned owner of Erf 101 Rooi Els and that a 
portion of Remainder Erf 323 Rooi Els be subdivided, rezoned and consolidated with 
Erf 101 Rooi Els.  Refer to the copy of the decision letter dated 5 March 2024. A copy 
of the minutes of the Mayoral Committee meeting is also attached. See Annexure F. 

 
Mrs Baigrie is the owner of Erven 101 and 336 Rooi Els.  Our client wants to 
purchase the portion of road she has been using for the past thirty years to provide a 
more convenient vehicle access driveway to Erf 101 Rooi Els.  The portion made 
available to acquire is positioned between Erven 101 and 336 Rooi Els. 

 
The portion to be subdivided, rezoned and consolidated with Erf 101 Rooi Els is a 
portion of road reserve and due to the locality, shape, intended use and size of the 
property, it cannot be developed independently, and thus it can be classified as a 
non-viable property. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
CONTEXTUAL INFORMATION 

 
First, to give effect to the approval from Property Administration, it is proposed to 
subdivide Erf 323 Rooi Els (Hotel Crescent) as follows: 

 
TOTAL AREA  Unknown (municipal road)  

AREAS FOR SUBDIVISION  Portion A: ±358m²  
Remainder: Unknown  

OWNER  Overstrand Municipality  

TITLE DEED  T13367/1948  

 
Secondly, an application is submitted for the rezoning of Portion A, a portion of Erf 
323 Rooi Els, from Transport Zone 2: Roads and Parking to Residential Zone I: 
Single Residential - the same zoning as Erf 101 Rooi Els.  

 
TOTAL EXTENT OF CONSOLIDATION  ±1296m²  

PROPOSED CONSOLIDATION  Portion A: ±358m²  
Erf 101: 938m²  

 
DEVELOPMENT PROPOSAL 

 
Special conditions were specified with reference to the approval of the sale of a 
portion of Erf 323 Rooi Els to the owner of Erf 101 Rooi Els.  Some of the conditions 
worth noting:  

 
“2. that the direct alienation is possible as the said portion of Remainder Erf 323 

Rooi Els can be classified as a non-viable property;  
3. that a condition for the alienation will be that the said portion of Remainder Erf 

323 Rooi Els must be consolidated with the adjoining property of Ms Jennifer 
Anne Baigrie, being Erf 101 Rooi Els;  

4. that no structures of any kind (excluding a boundary wall or fence) may be 
erected on the said portion of Remainder Erf 323 Rooi Els, which condition 
must be registered against the title deed of the consolidated property;  

300



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 MARCH 2025 
 
 

7. that the municipal property herewith envisaged to be alienated is not required 
for the provision of basic municipal services in terms of the provisions of 
paragraph 5 of Council’s Administration of Immovable Property Policy and 
Section 14 of the Local Government: Municipal Finance Management Act (Act 
56 of 2003).” 

 
From the above it is evident that the municipality considers the portion for alienation 
as a non-viable property.  No buildings or structures may be constructed on Portion 
A; a portion of Erf 323 Rooi Els after subdivision, rezoning and consolidation has 
taken place except for a boundary wall or fence.  In addition, the portion to be 
alienated is not required for the provision of basic municipal services.  

 
The proposed land use application will allow our client to retain the existing access.  
Subsequently, the actual use of this specific portion of the road will remain 
unchanged (for access to Erf 101 Rooi Els).  The purpose of the land acquisition and 
subsequent land use application is to avoid vehicles driving onto the property as the 
road does not provide vehicular access to the ocean nor parking space, which results 
in drivers ending up in her driveway and forcing such drivers to reverse back up the 
steep incline with poor visibility as there is also no space to turn around.  Drivers are 
not able to observe this when entering the undeveloped gravel road because of its 
overgrown nature. 

 
In addition, the proposed land use application for Erven 323 and 101 Rooi Els will 
also take the burden from the municipality for the maintenance of this portion of the 
public street. 

 
The proposal will not change the primary land use of the subject property as this 
application constitutes the inclusion of a portion of Public Street that is ±358m² in 
extent that will be used as an extension of Erf 101 Rooi Els.  The impact on the 
character of the area will therefore be minimal.  The proposed street closure, 
subdivision, rezoning and consolidation of Erven 323 and 101 Rooi Els will not have 
a negative impact on the neighbouring properties or residential character of the area. 

 
The proposal to close a portion of Public Street, subdivide, rezone and consolidate 
the road portion with Erf 101 Rooi Els will not result in any erven in the immediate 
vicinity to be land locked.  All erven in the immediate vicinity will retain their existing 
accesses.  

 
In addition, no new structures (except boundary wall and fences) will be allowed on 
the road portion to be closed once it has been consolidated as previously discussed.  
The look and feel of the proposed land use is in line with the general look and feel of 
the existing residential character of the area.  Thus, there will be no impact on the 
character of the area. 

 
The current access to Erf 101 Rooi Els is via Erven 323 and 368 Rooi Els.  Our client 
has been leasing the portion of road from the municipality for nearly ten years with no 
complaints received.  As per the property administration approval and as indicated 
on the subdivision and consolidation plan, our client will change the access to the 
property to exclude Erf 368 Rooi Els.  This portion of erf 368 Rooi Els must be 
rehabilitated.  The area that requires rehabilitation is zoned as Open Space Zone 1: 
Nature Reserve (area indicated on the land acquisition plan) and the Overstrand 
Biodiversity Manager will be notified of the rehabilitation plan. 
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ACCESS 
 

Remainder Erf 323 Rooi Els is a public road situated adjacent to Erf 101 Rooi Els.  
The owner of Erf 101 Rooi Els (our client) has been using a portion of Erf 323 Rooi 
Els (Hotel Crescent) as part of her driveway and as an entrance to her property for 
the past thirty years.  Our client applied for the renewal of the lease of the portion of 
road for a further period of nine years and eleven months.  The renewal of the lease 
was granted in October 2023. 

 
Access to erf 101 Rooi Els is currently over both a portion of Erf 368 and 323 Rooi 
Els (Hotel Crescent).  As per the property administration approval and as indicated 
on the subdivision and consolidation plan, our client will change the access to the 
property to exclude Erf 368 Rooi Els.  This portion of erf 368 Rooi Els will be 
rehabilitated.  The existing driveway on Portion A, a portion of erf 323 Rooi Els, will 
remain unchanged and will continue to provide access to Erf 101 Rooi Els.  

 
The subject property will still be used for single residential purposes only, no 
additional erven are proposed and therefore the impact on the traffic flow in the area 
will remain unchanged.  

 
SERVICES 

 
All services on Erf 101 Rooi Els already exist and the inclusion of a portion of Erf 323 
Rooi Els will not require any additional services.  The proposal will have no impact on 
the scale and usage of the existing available services since no additional loading of 
the existing civil infrastructure is anticipated. 

 
CONSISTENCY WITH SPLUMA AND LUPA PRINCIPLES: 

 
o Spatial Justice 

 
This principle addresses the need to address the past imbalances regarding 
opportunity.  This application is for erven as per the establishment of the existing 
Rooi Els Township and this principle does therefore not apply to this application. 

 
o Spatial Sustainability 

 
The newly consolidated property is developed in line with the Residential Zone I: 
Single Residential land use parameters as stipulated in the Land Use Scheme.  
Any future proposal that deviates from the SR1 parameters will have to follow a 
separate land use application.  In addition, the proposed closure of a portion of 
Public Street, subdivision, rezoning and consolidation will be in line with the layout 
pattern and erf sizes applicable to the area.   

 
The proposed land use application is to an improved erf within an established 
residential area and therefore will not impact on urban sprawl, or upon a sensitive 
environment. 

 
The impact on the biophysical environment will also be kept to a minimum (i.e. no 
impact on natural, heritage or agricultural resources).  Furthermore, the proposed 
application will have no adverse impact on the spatial sustainability of the area and 
is in keeping with the existing residential area as discussed in this report.   
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o Spatial Efficiency 
 

The Property Administration department confirmed that this portion of Hotel 
Crescent (public road) is a small non-viable portion of a street that is ±358m² in 
extent.  This portion of the public street has no function as a street and is not 
required for the upgrading and / or installation of municipal services in future.  The 
property can be utilised much better by the neighbouring landowner by 
incorporating it with her property.  Subsequently, the Overstrand Municipality will 
not have the burden to upkeep the road reserve. 

 
o Spatial Resilience 

 
Not Applicable. 

 
o Good Administration 

 
The land use application will follow due process as stipulated in the relevant 
municipality’s bylaw and related provincial and national land use planning 
legislation. 

 
POLICY DOCUMENTS: 

 
Overstrand Wide Development Framework, 2020 

 
The Overstrand Spatial Development Framework (2020) earmarks the area where 
Erven 101 and 323 Rooi Els are situated, for urban development purposes.  Refer to 
the Spatial Development Framework Plan (2020) below.  The zoning and use of the 
newly consolidated property will remain unchanged (Residential Zone I: Single 
Residential for single residential use).  As a result, the impact of the proposed road 
closure, subdivision, rezoning and consolidation on the spatial integrity of the area 
will be minimal and is therefore consistent with the Overstrand SDF (2020). 

 
Overstrand Growth Management Strategy, 2010 

 
The Overstrand Municipality’s densification policy stipulates that it is important to 
enhance and protect the character of the existing low-density residential area such 
as Rooi Els, while still sensitively densifying where appropriate.  This ensures that a 
wide range of erf sizes and types of development are available within the greater 
Overstrand area.  

 
The Overstrand Municipal Growth Management Strategy (OMGMS, 2010) specifies 
that Erven 101 and 323 Rooi Els are part of Planning Unit no. 1 that consists of the 
established residential area.  The subject properties are also earmarked as a 
heritage special area.  Access to public amenities is also indicated in red on the map. 

 
Heritage Value 

 
The application does not involve changing the character of a site larger than 5 
000m².  In addition, no development is proposed for the newly consolidated property.  
Consequently, the proposed land use application does not trigger Section 38 of the 
National Heritage Resources Act, 1999 (Act No. 25 of 1999).  
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Both Erven 101 and the relevant road portion (a portion of erf 323 Hermanus) are 
situated within the Heritage Overlay Zone: Special Areas as determined by the 
Overstrand Municipal Growth Management Strategy (2010).  In addition, the subject 
properties fall within the Heritage Protection Overlay Zone: Local Area (2020) 
demarcated for the Rooi Els & Hangklip Smallholdings area.  

 
No new development is proposed with this application.  Erf 101 Rooi Els is already 
developed and the road portion to acquire is an existing gravel road.  The status quo 
of the newly consolidated residential property will remain.  The subject properties are 
not associated with any important persons or groups or important events and 
activities.  As a result, there will be no impact on the heritage value of the area. 

 
Biophysical Environment 

 
The proposed closure of a portion of public street, subdivision, rezoning and 
consolidation (land use application) to create a newly consolidated single residential 
erf do not trigger any listed activities in terms of the National Environmental 
Management Act (NEMA), 1998 (Act no. 107 of 1998). 

 
The land acquisition application was circulated to Overstrand’s Environmental 
Management Services Department (EMS) for comment / consent.  The EMS 
confirmed the department has no objection to the proposed application.  The subject 
properties do however fall within the Overstrand Environmental Management Overlay 
Zones (EMOZ).  Erf 368 Rooi Els (that formed part of our client’s driveway) is 
positioned within the Coastal Protection EMOZ.  EMS suggested that the entrance to 
the property must only be from erf 323 Rooi Els that already has a Transport Zone 2: 
Roads and parking zoning.  The proposal is therefore to subdivide, rezone and 
consolidate a portion of erf 323 Rooi Els only.  The portion of erf 368 Rooi Els that 
requires rehabilitation is zoned as Open Space Zone 1: Nature Reserve.  EMS 
indicated that their department must be notified of a rehabilitation plan for this area to 
be excluded from the application at hand. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 12 September 2024 18 October 2024 

Email notices & site notice Yes 12 September 2024 18 October 2024 

Internal departments Yes 12 September 2024 18 October 2024 

Ward Councillor Yes 12 September 2024 18 October 2024 

Total comments TWO (2) 

Total letters of support ONE (1) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Property 
Administration 17/09/2024 

• No objection as it is in line with the Council’s 
approval as well as the Deed of Sale.  

• Please note that the sale was approved in-
principle by the Council and not the Mayor as 
indicated in the application.  

• The applicant must note that no structures will be 
allowed on the portion of Erf 323 Rooiels to be 
sold. 

Environmental 
Management 18/10/2024 

• No objection.  
• The requirement of a rehabilitation plan for the 

encroachment of Erf 101 into a portion of Open 
Space 1 Nature Reserve (Erf 368).  

• The rehabilitation plan must be submitted to the 
EMS within 60 days of the final decision by 
Council. 

Engineering 
Services 30/10/2024 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
The application was duly advertised in the local newspaper and E-mail notifications 
were sent out to surrounding neighbours and the Rooiels Ratepayers Association.  A 
notice board was also placed on-site by the applicant’s consultant. 

 
Two (2) letters of objection were received forthcoming the public participation 
process from the following parties: 

 
 Friends of Rooiels 
 Eldie Brink 

 
One (1) support letter was also received from the Rooiels Ratepayers Association.  
In addition, Environmental Management Services and Property Administration 
support the application and we take note of the content of their letters. 

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures D and E respectively. 

 
SUPPORT 
ROOI ELS RATEPAYERS ASSOCIATION (RERA) 

The Rooi Els Ratepayers Association supports the application for the subdivision, 
rezoning, consolidation and partial closure of a public street.  We would like to 
express our agreement with the RERA regarding their support for the proposed land 
use application.  This endorsement highlights the desirability of the application based 
on several key reasons as stipulated by RERA: 
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• The proposal will not negatively impact the residents of Rooiels. 
• The proposal will not negatively affect the general public. 
• It will positively contribute to the rehabilitation and maintenance of the Public 

Open Space located in the back-dune zone between the houses and the beach. 
• The application reinforces the de facto situation that has existed for many years, 

which has not raised any concerns or objections to date. 
• The portion of the road to be closed and consolidated with erf 101 Rooi Els will 

remain undeveloped and will not alter the general built environment in the area. 
• The responsibility for the management and maintenance of this portion of the 

road, which exclusively serves Erf 101, will fall to Erf 101 Rooi Els. 
• The support from the Rooi Els Ratepayers Association confirms that the 

proposed application aligns with the interests of the community and enhances the 
overall quality of the environment. 

 
TOWN PLANNER’S RESPONSE 

 
Noted. 

 
FRIENDS OF ROOIELS 

OBJECTION 
 

Friends of Rooi Els request that the Municipal Planning Tribunal (MPT) refrain 
from making a decision on the rezoning of a portion of Hotel Crescent until a 
public participation process has been conducted for its alienation.  The 
objectors argue that the municipality incorrectly views the alienation as an 
approval in-principle that does not require public input.  They emphasize the 
need for adherence to legal standards of natural justice and assert that the 
MPT, as an independent quasi-legal body, should ensure proper procedures 
are followed before any decisions are made. 

 
APPLICANT’S RESPONSE 

 
We appreciate the concerns regarding transparency and public involvement in the 
alienation and land use application process.  While we cannot speak for the 
municipality, we believe they are committed to these principles.  The current process 
allows for public comment following the initial property administration decision, 
ensuring community input is considered. 

 
We recognize your suggestion for a more inclusive approach prior to decisions on 
alienation.  This feedback can be considered for future applications.  Refer to the 
Property Administration department’s comments on the objections attached in this 
regard.  See Annexure E. 

 
It is important to note that due process was followed, including a public participation 
process for the land use application.  The necessity for further engagement is noted 
and it is for the municipality to review this considering your feedback. 
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TOWN PLANNER’S RESPONSE 
 

The process of alienation of Erf 323 has been dealt with in terms of the 
Administration of Immovable Property Policy (Policy) and has no bearing on the 
application to comply with the conditions that was part of the approval of Council.  
The aspects with regard to the Policy will be dealt with by Property Administration in 
their item to Council to finalize the transfer. 

 
OBJECTION 

 
The objectors argue that Hotel Crescent serves as a public amenity providing 
access to Rooiels beach for vehicles and pedestrians.  They assert that its 
disposal is prohibited under Section 14 of the Local Government: Municipal 
Finance Management Act. 

 
APPLICANT’S RESPONSE 

 
The approved section of Remainder Erf 323 Rooi Els, designated for acquisition by 
our client, consists of a portion of vacant land that includes a gravel road used for 
accessing Erf 101 Rooi Els.  Despite its status as a public road, the Property 
Administration department has confirmed that direct alienation is feasible, classifying 
this portion of land as a non-viable property. 

 
TOWN PLANNER’S RESPONSE 

 
The road has not been used for vehicle access to the beach which is evident on 
Google Maps since 2005.  Bathers Road has a dedicated parking area and fulfilled 
the function of access for vehicles. 

 
OBJECTION 

 
The Friends of Rooi Els state that Hotel Crescent, classified as a public road in 
the town planning layout, is not considered "non-viable" land that can be 
alienated.  They claim it can exist independently without consolidation with 
adjacent property, and that the Mayoral Committee's in-principle approval 
contradicts municipal policy. 

 
APPLICANT’S RESPONSE 

 
The reference to “non-viable” land was to indicate that the piece of land is not 
suitable for development or does not have enough value or potential to warrant 
investment or utilization.  Essentially, it was also merely suggested the land will not 
be used for its intended purpose and can therefore be alienated. 

 
TOWN PLANNER’S RESPONSE 

 
The road has since its inception with the proclamation of the township existed as 
independent, but for many a year did function as an access to Erf 101.  

 
The aspects with regard to the Policy will be dealt with by Property Administration in 
their item to Council to finalize the transfer. 
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OBJECTION 
 

The objectors request that the Mayoral Committee should have called for 
public participation prior to the alienation decision, given the road's 
significance.  There is concern that the current advertisement regarding the 
transfer does not adequately inform ratepayers about how the participation 
process relates to the previously finalized alienation approval. 

 
APPLICANT’S RESPONSE 

 
The municipality prioritizes public access and services and is dedicated to adhering 
to all relevant legislation.  However, we cannot comment on behalf of the municipality 
regarding the property administration process that was undertaken – refer to the 
Property Administration department’s feedback attached in this regard.  Our role is 
solely to address the land use application, which followed the required public 
participation procedures, including notifications to adjacent property owners and the 
placement of a notice board on-site. 

 
TOWN PLANNER’S RESPONSE 

 
The application was advertised, site notice and to surrounding properties as well as 
the Rooi Els Ratepayers and Ward Councillor. 

 
OBJECTION 

 
The objection notes that a recently renewed lease already grants access to the 
applicant, rendering the proposed disposal unnecessary.  They mention that 
the Senior Town Planner opposed this lease renewal as unlawful. 

 
APPLICANT’S RESPONSE 

 
While Town Planning did not support the application, the Property Administration 
department confirmed that there is no legislation or policy that prohibits the sale of 
the property.  Access to the coastal area remains available approximately 80 meters 
away, ensuring that the public is not being denied access.  Additionally, the ocean 
can be accessed from the parking area on Bathers Street and via several footpaths 
from Priestleya Street. 

 
TOWN PLANNER’S RESPONSE 

 
Any lease agreements are the mandate and responsibility of the Department of 
Property Administration.  The opposition to the acquisition remains in place from a 
town planning perspective. 

 
OBJECTION 

 
The Friends of Rooi Els include several requests in the event that the Municipal 
Planning Tribunal (MPT) does not reject the current application: 

 
1. Public Lane Subdivision:  
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The objectors request the subdivision of a public lane from the subject portion 
of Hotel Crescent, adjacent to Erf 336, to provide pedestrian access to the 
beach.  They argue that such lanes exist in other areas and are essential for 
public access.  They also request the creation of two parking spaces adjacent 
to the alienated portion of Hotel Crescent to further facilitate public access. 

 
APPLICANT’S RESPONSE 

 
As previously mentioned, access to the coastal area is available approximately 80 
meters away, ensuring that the public is not being denied access.  Additionally, the 
ocean can be reached from the parking area on Bathers Street and public access to 
the seafront and beach from Priestley Road is provided by a municipal path and is 
well used as such.  Therefore, the proposal does not include a public lane or 
pedestrian access or two parking spaces, as the need for such access and parking 
bays is considered unnecessary. 

 
Additionally, approximately 50 meters to the northwest, at the end of Rocklands 
Road, there is a turning circle and space for some parking, along with pedestrian 
access to a seafront path leading around the front of Erf 115 to the beaches located 
on State property, below the high-water mark on Erf 320 and Erf 326 (the main 
beach).  Earlier comments have noted the presence of three roads providing access 
to the beach; the two described above are among them.  The third access is via 
Slipway Road, situated four houses to the east of the applicant's driveway, with 
parking available on Bathers Road (as previously mentioned) and Hotel Crescent.  

 
The suggestion to create a "public path" through the natural shrubs and trees along 
the boundary with Erf 336, designed to accommodate two parking spaces, raises 
significant concerns.  Not only would this require the removal of valuable natural 
vegetation, but it would also necessitate a turning circle or force drivers to reverse 
along the path back to Gazania Road, creating safety hazards.  Furthermore, where 
would this path lead?  Our client is committed to preserving the dune-protected 
frontage, as outlined in the Rooiels Vision that all property owners support.  The 
proposal to clear natural vegetation for double parking spaces in these pristine dune 
areas is contrary to the conservation goals and would face strong opposition if ever 
proposed. 

 
TOWN PLANNER’S RESPONSE 

 
It should be noted that there are pedestrian pathways along the road transgressing 
the Open Space to the coast.  The creation of two parking bays however is not 
supported due to the fact that there is indigenous vegetation that will have to be 
removed which can have an impact on the stabilized dune system. 

 
OBJECTION 

 
2. Title Deed Condition: 

 
They propose that the consolidation of Hotel Crescent with Erf 101 include a 
title deed condition stating that it is “Zoned Undetermined” in accordance with 
the town planning scheme.  This condition aims to prevent future development 
on the consolidated portion. 
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APPLICANT’S RESPONSE 
 

Portion A of Erf 323 Rooi Els will be rezoned from Transport Zone 2: Roads and 
Parking to Residential Zone I: Single Residential, aligning it with the zoning of Erf 
101 Rooi Els.  Special conditions accompany the sale of this portion to the owner of 
Erf 101.  

 
One key condition state: 
3. “No structures of any kind (excluding a boundary wall or fence) may be erected 

on the said portion of Remainder Erf 323 Rooi Els, and this condition must be 
registered against the title deed of the consolidated property.” 

 
As such, after subdivision, rezoning, and consolidation, no buildings or structures 
may be constructed on Portion A, other than a boundary wall or fence.  This 
restriction was confirmed in a departmental comment on the land use application 
from Mrs. Anja le Roux, Manager – Property Administration, dated 17 September 
2024, which states: “The applicant must note that no structures will be allowed on the 
portion of Erf 323 Rooi Els to be sold.”  Therefore, this will be a condition of approval. 

 
The preference for the two parcels of land to maintain their current status and avoid 
future development has been addressed in the Deed of Sale.  Any attempt by a 
future owner of the consolidated Erf 101 to deviate from these stipulations would 
constitute a clear violation of the law, providing grounds for the municipality to deny 
any building application that conflicts with these established conditions.  This ensures 
that the intent of the original agreement is upheld; safeguarding the area's character 
and preventing unauthorized developments. 

 
TOWN PLANNER’S RESPONSE 

 
The zoning of “Undertermined” is unclear since this zoning allocation does not 
appear in the Title Deed and not in the Township Establishment Conditions and 
General Plan dated 1947. 

 
There is no provision in the title deeds that restricts the consolidation of properties. 

 
ELDIE BRINK  

OBJECTION 
 

Mr Brink not only acted on behalf of the Friends of Rooi Els but also submitted 
an objection as a property owner.  He has previously applied for the lease and 
closure of a portion of Rocklands Road in front of his house, citing security 
concerns related to perlemoen poachers.  His application was rejected, and he 
hopes it would draw attention to the fact that the circumstances surrounding 
the current application also do not warrant disposal through lease or 
alienation. 

 
APPLICANT’S RESPONSE 

 
While his concerns are valid, the current application has been assessed based on its 
specific context and justifications provided by the applicant. 
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The objector's comparison of his application and the servitudes at the south end of 
Oceanview Drive to our client’s situation is unfounded.  His application for Erf 237 
would likely face rejection, and it seems to serve merely as a tactical distraction. 

 
Furthermore, the other servitudes Mr Brink references lack any resemblance to this 
application.  On Oceanview Drive, the narrow 100m one-way road serves only six 
properties and terminates at Erf 324, a substantial section of mountainside that has 
faced legal challenges for decades and remains undeveloped due to infrastructure 
concerns.  The servitude between Erven 279 and 280 was established to facilitate 
access for future housing on the still undeveloped Erf 324, which has been effectively 
protected from development by RERA, Rooi Els Conservancy, and numerous private 
objectors.  This servitude, like others, is rarely utilized and bears no relevance to our 
client’s longstanding, established driveway.  The comparison is therefore completely 
inappropriate. 

 
The objector's concerns regarding security and poachers are applicable to every 
property along the Rooi Els waterfront, including Erf 101 Rooi Els.  This application 
will not alter this situation, nor would his; poachers tend to create their own paths 
regardless of any changes to the land.  Additionally, the dune frontal area already 
benefits from three public road access points with parking, as mentioned in previous 
documents.  Therefore, the concerns raised do not substantiate objections to this 
application. 

 
The need for vehicle access to the applicant's property has been considered, and it is 
important to note that this application follows the appropriate processes and 
regulations set forth by the municipality.  Different circumstances may warrant 
varying responses. 

 
TOWN PLANNER’S RESPONSE 

 
Each application is dealt with on own merit. 

 
OBJECTION 

 
Mr Brink’s other concerns are addressed as follows: 

 
PART A: 
1. The objector claims that both the lease approval and the alienation 

application are based on unfounded circumstances and requests the 
rejection of the alienation application and cancellation of the renewed 
lease.  The objector was unaware of the lease application due to being 
overseas. 

 
APPLICANT’S RESPONSE 

 
The objector has not provided substantial evidence to support the claims of 
unfounded circumstances.  As outlined in our report, the alienation of the road 
followed the proper procedures and received in-principle approval from the Council.  
Furthermore, our report addresses the merits of the application comprehensively. 

 
TOWN PLANNER’S RESPONSE 

 
Noted. 
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OBJECTION 
 

2. The objector asserts that if the municipal manager had answered the PAJA 
questions as required, it would have revealed further issues with the 
current application. 

 
APPLICANT’S RESPONSE 

 
The alienation of the road followed the proper procedures and received in-principal 
approval from the Council (refer to Property Administration’s comments on the 
objections).  The land use application also followed due process. 

 
TOWN PLANNER’S RESPONSE 

 
The application in terms of the Overstrand By -Law on Municipal Planning and the 
process has been duly followed by the applicant as prescribed. 

 
The process of the Policy and Council decision is dealt with by the Department of 
Property Administration. 

 
OBJECTION 

 
3. The purpose stated for the alienation - improving vehicle access to Erf 101 

– is described as unnecessary.  The objector argues it is the municipality's 
duty to ensure access to public roads and that the applicant should 
independently manage access to their property.  The objector highlights 
inconsistencies between the purpose of the lease and the current 
application, stating that previous measures by the applicant have 
obstructed public access. 

 
APPLICANT’S RESPONSE 

 
As described in our application, the proposed land use application will enable our 
client to maintain the existing access to Erf 101 Rooi Els.  Consequently, the actual 
use of this specific portion of the road will remain unchanged, serving solely as 
access to the property.  The purpose of the land acquisition and subsequent 
application is to prevent vehicles from driving onto the property, as the road does not 
provide access to the ocean or any parking space.  This situation often leads drivers 
to end up in the driveway, forcing them to reverse up a steep incline with poor 
visibility, where there is no space to turn around.  Additionally, the overgrown nature 
of the undeveloped gravel road makes it difficult for drivers to assess the area upon 
entry. 

 
TOWN PLANNER’S RESPONSE 

 
The objection from a town planner’s point of view remains in place as indicated in the 
comment for the acquisitions and alienation of the portion of road.  Access from Hotel 
Crescent is available to the applicant. 
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OBJECTION 
 

4. The Senior Town Planner's comments are cited to emphasize that the lease 
is not supported, and that the applicant has adequate access to Erf 101 
without restricting public use of Hotel Crescent. 

 
APPLICANT’S RESPONSE 

 
While Town Planning does not support the application, the Property Administration 
department confirmed that there is no legislation or policy that prohibits the sale of 
the property.  Access to the coastal area remains available approximately 80 meters 
away, ensuring that the public is not being denied access.  Additionally, the ocean 
can be accessed from the parking area on Bathers Street and via several footpaths 
from Priestleya Street. 

 
TOWN PLANNER’S RESPONSE 

 
The comment remains in place. 

 
OBJECTION 

 
5. The objector criticizes the Property Administration’s narrow interpretation 

of the lease and alienation's legal implications, suggesting that existing 
leases make further disposal unnecessary. 

 
APPLICANT’S RESPONSE 

 
There are several good reasons why our client applied for the alienation of the 
portion of road instead of continuing the lease: 

 
• The alienation provides a permanent solution for our client’s access, ensuring 

clarity in ownership and use, as opposed to the temporary nature of a lease. 
• Alienating the portion of the road can help manage traffic flow and minimize 

congestion as previously described. 
• Continuing the lease can lead to potential complications regarding renewals, 

conditions, and compliance.  Alienation simplifies property management and 
reduces administrative burdens. 

• Owning the land outright is a more valuable long-term investment compared to 
a lease, which may need to be renewed or renegotiated periodically. 

• The alienation provides clearer legal rights compared to leasing, which can be 
subject to interpretation and varying terms. 

 
TOWN PLANNER’S RESPONSE 

 
Noted, this aspect falls within the domain of the Department of Property 
Administration, which will be dealt with in the process of transfer to Council. 
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OBJECTION 
 

PART B: 
 

6. The objector requests the Municipal Planning Tribunal (MPT) to reverse the 
Council's in-principle approval for the alienation of a portion of Hotel 
Crescent, citing unlawful circumstances surrounding the approval process. 

7. The objector highlights that they raised concerns regarding the legality of 
the proposed sale prior to the approval, indicating that both the Mayco and 
Council were informed of these concerns. 

8. The objector submitted several questions under the Promotion of 
Administrative Justice Act (PAJA) regarding the rationale for deeming the 
public street portion as “non-viable,” questioning its usefulness for public 
access and parking. 

9. The municipal manager dismissed further correspondence from the 
objector, indicating that the municipality’s stance was clear and suggesting 
that legal recourse would be the appropriate next step. 

10. The objector insists that the answers to their PAJA questions must be 
provided to ensure transparency and legality in the decision-making 
process, suggesting that failure to do so indicates a lack of proper 
consideration by the municipality. 

 
APPLICANT’S RESPONSE 

 
It is important to emphasize that the alienation was conducted in accordance with 
established procedures, with in-principal approval granted by the Council after 
thorough consideration.  While the objector raises concerns about the legality of the 
approval, we maintain, and the municipality confirmed (comments attached) that all 
necessary legal frameworks were adhered to during the process.  The Council 
considered the application in light of relevant policies and regulations. 

 
As per the item that served before Council and the decision letter that was issued, it 
is the municipality’s position that the public street portion was deemed non-viable 
based on specific criteria related to its current use and overall context.  The 
assertions about public access and parking capabilities were assessed in line with 
planning regulations.  The decision of the municipal manager to limit further 
correspondence was most likely aimed at maintaining efficiency in the administrative 
process. 

 
To conclude, the Municipal Planning Tribunal (MPT) will review all objections, 
including the request to reconsider the Council's decision.  The MPT will thoroughly 
evaluate the merits of the application, and the concerns raised to ensure a fair 
outcome.  

 
TOWN PLANNER’S RESPONSE 

 
The MPT does not have the authority to reverse a decision by Council.  It may 
however consider the land use application in front of them. 
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OBJECTION 
 

PART C: 
 

11. The objector urges the Municipal Planning Tribunal (MPT) to require a 
public participation process before making a decision on the application 
for alienation of the portion of Hotel Crescent, citing its significance for 
the community. 

12. The objector references various legal frameworks and policies, including 
the Municipal Finance Management Act and municipal asset transfer 
regulations, arguing that even if public participation is not mandated for 
non-high-value disposals, it should be considered essential due to the 
community importance of the asset in question. 

13. The objector emphasizes that the road provides vital access to Rooi Els 
beach, making its disposal particularly relevant to public interests and 
community use. 

14. They reference practices from other municipalities, such as the City of 
Cape Town, which conduct public participation for all disposals 
regardless of value, suggesting that Overstrand Municipality should 
adopt a similar approach. 

 
APPLICANT’S RESPONSE 

 
We cannot answer on behalf of the municipality whether the current legislation does 
not mandate public participation for non-high-value disposals.  As consultants that 
were not involved in the property administration application; therefore, we cannot 
speak on behalf of the municipality.  We can only assume that the decision-making 
process followed in this instance adhered to the legal requirements set forth in all 
relevant legislation and associated regulations.  There is considerable reference to 
Hotel Crescent as a public road.  The road along the seafront from our client’s 
driveway to Rocklands Road, known as Arctotis Road, was de-proclaimed. When this 
occurred, the remaining section of the driveway was renamed as an extension of 
Hotel Crescent, which runs over the top of the driveway into Gazania.  According to 
our client this de-proclamation was legally recognized and advertised for public 
comment in the Provincial Gazette about 30 years ago, making it part of the 
protected dune front area.  For over 50 years, there has been no usable road along 
the dune front from our client’s driveway to Rocklands Road.  Currently, Hotel 
Crescent begins at the boundary of Erf 101 and, 20 meters up our client’s driveway, 
intersects with Gazania Road at a T-junction.  If the sale goes through, it will extend 
east for 100 meters to Slipway Road.  This change does not impact any neighbours 
or the community.  The reference to practices in other municipalities, such as the City 
of Cape Town, highlights an important aspect of local governance and we agree that 
a more inclusive approach to public participation for all disposals could enhance 
transparency and community relations.  The MPT will carefully consider the objection 
and evaluate the merits of the application, especially regarding its potential impact on 
community access to the beach.  However, we believe that the issue of beach 
access has been adequately addressed in both the property administration and land 
use applications. 

 
TOWN PLANNER’S RESPONSE 

 
It should be noted that the MPT can only evaluate the land use application as 
determined by the Overstrand By-Law on Municipal Planning. 
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OBJECTION 
 

PART D: 
 

15. Mr Brink argues that the Municipal Planning Tribunal (MPT) has the 
authority to make independent decisions regarding land use applications, 
without being bound by the prior in-principle approval from the Council.  
The objector emphasizes that a public participation process should 
precede any decisions about alienating the road, given its significance to 
the Rooi Els community as a means of accessing the beach.  They assert 
that the road access provided by Hotel Crescent constitutes a basic 
municipal service, and thus its alienation is prohibited under the Local 
Government: Municipal Finance Management Act.  The objector calls for 
the application to be referred to the Council based on these grounds. 

 
APPLICANT’S RESPONSE 

 
We appreciate the concerns raised regarding the authority of the MPT and the 
importance of public participation.  The MPT is indeed empowered to assess land 
use applications based on relevant legislation, and it will consider all factors, 
including community access to public amenities.  However, the prior in-principle 
approval by the Council followed due process, ensuring that the application was 
thoroughly reviewed before reaching Council.  We believe that the Council's decision 
reflects a balanced consideration of public interests, including access to the beach.  
While the objection highlights the significance of road access for the community, our 
report indicates that the existing access provisions have been adequately addressed 
in both the property administration and land use applications. 

 
We submit that the existing processes are sufficient and that a further public 
participation phase will be superfluous at this stage. 

 
TOWN PLANNER’S RESPONSE 

 
The applicant’s response is supported. 

 
OBJECTION 

 
PART E: 

 
The objector asserts that the portion of Hotel Crescent is not a "non-viable" 
piece of land and therefore should not be subject to alienation or leasing under 
the Overstrand Municipality's policies.  The objector emphasizes that Hotel 
Crescent serves as a public road intended for access to the Rooi Els beach 
and is vital for public vehicles and pedestrians.  They argue that the Mayoral 
Committee's in-principle approval for alienation contradicts the municipality's 
own policies regarding immovable property. 

 
APPLICANT’S RESPONSE 

 
While the objection argues that the road is crucial for public access, our assessment 
determined that the proposed alienation does not impair existing access 
arrangements for the community. 
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The Mayoral Committee's approval followed a thorough evaluation of the property in 
line with municipal policies, considering the broader implications for land use and 
community access.  We stand by the conclusion that the proposed changes align 
with the policies governing the administration of immovable property.  

 
To conclude: Overstrand Municipality’s Property Administration Department has 
provided us with their comments on the objections raised – see attached annexure.  
The department has only addressed the aspects related to the sale and have made it 
clear that they will not be dealing with the lease matters (which have already been 
concluded, and the process is unrelated to the lease).  

 
Similarly, they are not addressing the PAIA (Promotion of Access to Information Act) 
aspect. 

 
The core of the Property Administration Department’s comments is that access to the 
sea is not considered a basic municipal service and that no "pre-public participation" 
process is required.  The advertisement that they have placed now constitutes public 
participation in terms of Section 14 of the MFMA (Municipal Finance Management 
Act). 

 
TOWN PLANNER’S RESPONSE 

 
All aspects with regard to the Policy will be dealt with by the Department of Property 
Administration in their item to Council with regard to transfer.  

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to point 7 of this report. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
Refer to point 7 of this report.  

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
Not applicable. 
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Spatial Sustainability 
 

The proposed application will not impede on any high potential agriculture and 
environmental aspects. 

 
Efficiency 

 
The application does not require any additional municipal services. 

 
Spatial Resilience 

 
Not Applicable. 

 
Good Administration 

 
The applicant did comply with procedures and public participation process as 
requested. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF 2020. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

Existing services are provided by the Municipality. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The existing zoning is Road and the proposed is Residential Zone 1.  
 

Consideration must be given whether the road closure is in the best interest of 
the town or an individual which will be dealt with under point 12. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Not Applicable. 
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12. THE DESIRABILITY OF THE PROPOSAL 
 

The objections have been dealt with extensively and the discussion will relate to the 
desirability of the application. 

 
The Council has given a principle approval for the alienation of a portion of road to 
Erf 101 on the bases that it is non-viable.  The Mirriam-Webster definition is as 
follows: not capable of living, growing, developing, or functioning successfully.  It is 
clear from an operational and engineering point of view, the portion of road is not 
viable, since it will not be built and if constructed, the expense of maintenance in a 
rural town with little to no traffic utilising the road.  

 
Be that as it may, the road has been established in 1947 and does provide access 
to Erf 101.  It also makes it possible for the general public to access the coastal area 
from this road.  At present it is not vehicles but pedestrians.  The reasoning for the 
past lease was that the access to Erf 101 was obtained from the closed road section 
in 1999, which has been rezoned to Open Space Zone 1 (Nature Reserve).  The 
reasons provided by the applicant indicate that the access to Erf 101 is used by the 
general public to access the coast.  The topography is as such that visitors cannot 
park and then make use of the applicant’s erf to turn. It is an inconvenience for Erf 
101.  The applicant did indicate that there is sufficient access to the coast 80m away 
from the site for the general public. 

 
The reasons are not sufficient to close of an existing road for access to Erf 101.  
The erf always had access from Hotel Crescent and there is no need to close the 
road.  The main reason it seems is the inconvenience of the general public that 
transgress onto Erf 101 with vehicles in order to turn and or movement in close 
proximity of the erf.  One of the objectors did indicate a possible solution is to 
ensure a pedestrian lane for people to access the coastal strip, which may be a 
solution.  However, the applicant did indicate that the public can access the coastal 
strip from Priestley Road, the question arises why not Hotel Crescent as it is a 
proclaimed road.  Thus, the erf owners along Priestley Road now have to deal with 
the overflow of pedestrians due to the proposed closure of Hote Crescent.  The 
question is why; the closure of the road is only to the benefit of Erf 101 who has 
known that the application erf is located adjacent to a public road that can at any 
time be constructed. 

 
The reasoning behind the application is noted, but it is only desirable, for Erf 101, 
whose erf is 909m² in extent.   The house is set back form the road and the public 
open space zone 1 and there is not sufficient reason for the application.  The non 
viability of the road is a perspective from an engineering side.  The environmental 
sections comments refer to the area within the Open Space zone 1 (Nature reserve) 
that has been used as access and does not relate to the road per se.  From a town 
planning point of view the road is viable for public access to the coast, including the 
owner’s access to Erf 101. 

 
The area of Rooi Els is developing with the construction of new buildings, more 
permanent residents and tourists.  Therefore, if existing access points are available 
to the coast.  It should be utilised and not removed creating a situation in future 
overloading the remaining access points, to the detriment of owners alongside 
remaining access points. 
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CONCLUSION: 
 

The application is not supported in its current format. 
 

13. RECOMMENDATION 
 

1. that the objections be noted. 
  
2. that the application in terms of Section 16(2)(d) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 for the 
subdivision of Erf 323 Rooi Els into 2 portions, namely a Portion A (±358m²) 
and a Remainder (extent unknown), not be approved, in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(a) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 of for 
the rezoning of subdivided Portion A (±358m²) from Transport Zone 2: Road 
and Parking to Residential Zone I: Single Residential (SR1), not be approved, 
in terms of the provisions of Section 61 of the By-Law; 

  
4. that the application in terms of Section 16(2)(e) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 for the 
consolidation of subdivided and rezoned Portion A (±358m²) with Erf 101, Rooi 
Els to create a single residential property of ± 1296m² in extent, not be 
approved, in terms of the provisions of Section 61 of the By-Law; 

  
5. that the application in terms of Section 16(2)(n) in terms of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 to 
accommodate the closure of a portion of public road (subdivided Portion A 
±358m²), not be approved, in terms of the provisions of Section 61 of the By-
Law. 

  
6. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality Amendment By-
Law on Land Use Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ There is no reason to close the road Hotel Cresent. 
❖ It will prohibit the public to use an existing access point to the coast. 
❖ Access to Erf 101 is available from Hotel Crescent. 
❖ The owner of Erf 101 had full knowledge that the erf is bordering a public road, 

which can at any time be constructed. 
❖ An existing access, Hotel Crescent, is available for public access to the coast and 

it will be irresponsible to overload other existing access points to the benefit of 
one owner. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan & Survey plan indicating transgressions 
Annexure D: Objections & one (1) support letter received 
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Annexure E: Applicant’s response to the objections received 
Annexure F: Property Administration decision letter dated 5 March 2024 & 

Minutes of the Mayoral Committee meeting 
Annexure G: Services Report 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   H OLIVIER 

 
SACPLAN registration number:   B/8128/2004 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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