
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 MARCH 2025 
 
 
4.2 
ERVEN 2350 & 2352, AUVERGNE RESIDENTIAL ESTATE, VERMONT, OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR SUBDIVISION, REZONING, CLOSURE OF A 
PUBLIC PLACE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: PLAN 
ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF OVERSTRAND 
MUNICIPALITY AND THE AUVERGNE HOMEOWNERS’ ASSOCIATION 
 
2350 & 2352HVM (4123/2022) 
H Olivier (028) 313 8900 Hermanus Administration 
27 February 2025 
 

1. EXECUTIVE SUMMARY 
 

A final amended application was received on 30 April 2024 from Plan Active Town 
and Regional Planners on behalf of Overstrand Municipality and The Auvergne 
Homeowners’ Association (HOA) on Erven 2350 and 2352, Vermont in terms of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 2020 
for the following: 

 
❖ Closure of Public Place in terms of Section 16.(2)(n) of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 to 
accommodate the closure of a public open space (Erf 2350, Vermont) and a 
portion of public road (portion of Erf 2352, Vermont) Blue Crane Street and 
Goshawk Road; 

 
❖ Subdivision in terms of Section 16.(2)(d) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 of Erf 2352 into two 
portions namely a Portion A (approximately 2024m2) and a Remainder 
(approximately 1161m2); 

 
❖ Rezoning in terms of Section 16(2)(a) of the By-Law as follows: 

 
➢ Erf 2350, Vermont from Open Space Zone 2: Public Open Space (OS2) to 

Open Space Zone 3: Private Open Space (OS3) and  
➢ Portion A, a portion of Erf 2352, Vermont from Transport Zone 2 B: Public 

Road (TR2 B) to Transport Zone 2 A: Private Road (TR2 A); 
 

❖ Determination of an administrative penalty application in terms of Section 
16.(2)(q) of the Overstrand Municipality Amendment By-Law on Municipal Land 
Use Planning, 2020 the By-Law for the unauthorized access/security gate 
constructed in Blue Crane Street road reserve that provides controlled access to 
Auvergne Residential Estate. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

Public open space Erf 2350 measures approximately 63m² in extent.  The proposal is 
to close and rezone this public open space to a private open space to be used by 
residents and guests of Auvergne Residential Estate only. 

 
Public road Erf 2352 measures approximately 3185m2 in extent.  The proposal is to 
close and subdivide a portion of 2024m2 from the public road and rezone it to a 
private road.  This will enable the Auvergne Residential Estate to keep the security 
gate that was illegally constructed, and to create a refuse area outside the gate. 

 
The surrounding area has a strong residential character with a blend of group 
housing and single residential erven. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 

 
❖ The developer on behalf of the HOA applied to legalize the existing situation. 
❖ The in-principal approval has been obtained from the Municipality to purchase the 

public open space and portion of the public road. 
❖ The two (2) properties are ordinary erven in terms of the Surveyor-General status 

report. 
❖ The application includes the closure of the portion of road and public open space, 

the subdivision of the portion of road and the rezoning op the public open space 
to private open space, and the portion of public road to private road. 

❖ The application also includes an application for an administrative penalty fee, for 
a gate that was illegally constructed in a public road. 

❖ The surrounding properties are zoned Group Housing and Residential zone I. 
❖ Erf 2350 is a vacant open space, whilst the portion of Erf 2352 is used as a 

private gated road. 
❖ The public open space currently poses a security risk. 
❖ The legalization of the gate will make the development a security estate, and no 

need for the public open space. 
❖ A portion of Blue Crane Street and Goshawk Road will be closed. 
❖ A central refuse area will also have to be provided.  A refuse area of 2,5 x 4,2m 

and 10m2 in extent will be provided on the Blue Crane Street sidewalk (on the 
private land). 

❖ The proposal is compatible with the character of the area and will not negatively 
impact anybody else’s rights. 

❖ No additional erven or buildings will be created. 
❖ Will not have a negative impact on property values. 
❖ The application will improve the security of the area. 
❖ Should the Municipality need to place any services on the properties in future 

they will have to do so due to an insertion in the title deed. 
❖ No additional services are required. 
❖ The controlled access point at Auvergne Residential Estate will not be changed 

and no additional traffic impact will be created. 
❖ It will have no impact on the larger road network. 
❖ No heritage impact or environmental impact. 
❖ There are no restrictive conditions in the Title Deeds. 
❖ In line with the MSDF (Municipal Spatial Development Framework) as the area 

will still be utilized for Urban Development. 
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DETERMINATION OF ADMINISTRATIVE PENALTY 
 

a) Nature, duration, gravity, and extent of the contravention 
 

An access gate was constructed at approximately November/December 2014.  
One of the conditions of approval was that an SDP be submitted showing the 
stacking distance and refuse bins position.  The applicant was never informed 
about the illegal entrance gate and building plans was approved since 2015.  The 
access gate is merely a sliding galvanized iron gate. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
The Developer constructed the gate but was under the impression that the gate 
was permitted. 

 
(c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

Do not believe an administrative penalty will be imposed, but did obtain a 
quotation from a construction company who confirmed the cost of the gate is 
R56 457,53. 

 
(d) Whether the unlawful conduct was stopped 

 
No.  The development is a security estate and therefore the HOA is now 
attempting to rectify the matter.  

 
(e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

No, according to our knowledge neither the developer nor the Auvergne HOA has 
previous contraventions. 

 
It is requested that the administrative penalty be waived given the history of the 
development, that no complaints have been received, and the gate is a prime 
security feature. 

 
PLANNING PRINCIPLES 

 
❖ Spatial Justice 

N/A 
 

❖ Spatial Sustainability 
Will not impact on urban sprawl or a sensitive environment. 

 
❖ Efficiency 

The Municipality will not have the burden to maintain the properties in future. 
 

❖ Spatial Resilience 
Not Applicable.  The proposal is not in conflict with any Spatial Planning Policies 
or other OM Regulations. 
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❖ Good Administration 
The correct consultation process is followed in consultation with the Municipality, 
and relevant government tiers and the public are enabled to participate.  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 22 August 2024 27 September 2024 

E-mail notices & on-site notice Yes 22 August 2024 27 September 2024 

Internal departments Yes 22 August 2024 27 September 2024 

Ward councillor Yes 22 August 2024 27 September 2024 

Total comments One (1) 

Total letters of support One (1) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 25/09/2024 No objection. 

Building Control 29/08/2024 No objection. 

Municipal Environmental  16/10/2024 No objection. 

Engineering Services 27/08/2024 See Annexure F. 

Telkom 11/11/2024 See Annexure G. 

Property Administration 26/09/2024 No objection. Only a boundary wall 
/ fence and refuse area allowed. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was duly advertised in the local newspaper.  Notices were e-mailed 
to surrounding residents in the area and the Vermont Ratepayers Association.  A 
notice board was also placed on-site by the applicant’s consultant. 
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It is to be noted that the sale of land application was also advertised with the land 
use application.  The Property Administration Division will deal with such application 
and any objections against the sale of land application will be dealt with in their 
report. 

 
 One (1) letter of support was received from J van der Merwe. 
 One (1) letter of objection was received from Henk from the Hemel-en-See. 

 
The applicant was provided with an opportunity to respond to the objection received.  
The objection and support letter are attached as Annexure D and the applicant’s 
response are attached as Annexure E respectively. 

 
The objection, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
OBJECTION 

 
It will improve crime in this area. 

 
APPLICANT’S RESPONSE 

 
The objection makes no sense and does not constitute a valid or substantial ground 
for objection.  The objection should be dismissed 

 
TOWN PLANNER’S RESPONSE 

 
The applicant’s sentiment is supported. It is not clear if the objector means it will 
worsen crime in the area.  No additional reasons were submitted in support of the 
opinion, and therefore the objector’s statement does not prove the application to be 
undesirable. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All Municipal Branches and other institutions support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 
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Spatial Justice 
N/A 

 
Spatial Sustainability 
The application will not impact valuable agricultural and sensitive environmental 
land. 

 
Efficiency 
It will financially be more efficient to legalize the gate than to remove the gate.  
The municipality will also have less maintenance as the roads and services will 
have to be maintained by the applicant. 

 
Spatial Resilience 
N/A 

 
Good Administration 
Procedure as determined by the relevant By-Law of the Municipality has been 
followed and a good public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since it remains for road and open space purposes. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The development is already serviced.  The services in the complex will now 
become private services.  

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The development was approved in 2007.  The property is developed with a 
residential development consisting of Residential Zone 1 and group housing erven. 
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The road and open spaces within the development was approved as public open 
spaces and a public road.  The developer however put up a gate and marketed the 
development as a gated development. 

 
In 2018 a notice was sent out to the developer to remove the gate.  The developer 
and Homeowners Association applied to Council to purchase a portion of the public 
road and public open space, and in 2019 Council in-principle supported the sale of 
the land, subject thereto that the applicant subdivide, rezone and close the public 
places.  

 
This application is for the closure and rezoning of Erf 2350 (63m2) from public open 
space to private open space.  Application is also made for the subdivision, rezoning 
and closure of a portion (2024m2) of Erf 2352 from public road to private road. 

 
It is to be noted that the public road and public open space are not indicated on the 
Surveyor Generals records as public places, and the closure of the public places is 
only done to comply with the Planning By-law.  

 
The application was advertised, and one (1) objection was received.  The applicant 
was provided with the opportunity to respond to the objection. 

 
The objection is not clear and therefore has no impact on considering the desirability 
of the application. 

 
The application was circulated to all relevant Municipal branches and other 
departments/institutions.  No objections were received. 

 
It appears as if the gate was already constructed in approximately end of 2014.  It is 
an existing situation and would have no additional impact on surrounding property 
owners. 

 
The application implies that the development will now change from a development 
with a public road to a gated development.  The road and internal services will 
become the responsibility of the Homeowners Association.  Municipal services will 
only be provided up to the boundary of the development, and the estate will also 
have to create a central refuse area.  A central refuse area will be created at the 
entrance gate. 

 
The application will have no additional impact on the surrounding properties with 
regards to traffic or impact the character of the area, as this is an existing situation. 

 
ADMINISTRATIVE PENALTY 

 
a) Nature, duration, gravity, and extent of the contravention 

 
An access gate was constructed at the end of 2014.  It is a steel gate which was 
constructed at the entrance to the estate. 

 
(b) The conduct of the person (allegedly) involved in the contravention 

 
The developer constructed the gate. 
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c) Report by a quantity surveyor in matters of unauthorised 
building/construction 

 
No report from a quantity surveyor was provided, but a quotation from a 
construction company who confirmed the cost of the gate is R56 457,53, was 
provided. 

 
d) Whether the unlawful conduct was stopped 

 
No.  A notice was sent out to the developer in 2018, but the gate was never 
removed.  Application was made to purchase the land from Council, and Council 
provided their in-principal support for the sale of land in 2019.  

 
e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

The consultant indicated that according to their knowledge neither the developer 
nor the Auvergne HOA has previous contraventions. 

 
The applicant requested that the administrative penalty be waived given the 
history of the development, the fact that no complaints have been received, and 
the gate is a prime security feature. 

 
It is acknowledged that the services report make reference to a stacking distance 
Infront of a gate.  The developer was however informed that the development has 
a public road and that no gate can be constructed.  A building plan was also 
never approved for the existing gate.  The gate is therefore an illegal structure. 

 
Considering the history of this matter, and the fact that the developer and 
Homeowners Association is attempting to legalize the existing situation, it is 
recommended a 5% administrative penalty fee be imposed.  

 
The penalty fee is determined as follows: 

 
 Cost of gate R56 457,53 divided by 100 and multiplied by 5(%) equals 
R2 823,00. 

 
It is recommended that a total penalty fee of R2 823,00 be imposed. 

 
CONCLUSION 

 
Considering the above, it is the opinion that the application can be approved. 

 
The application is desirable and is supported. 

 
13. RECOMMENDATION 

 
1. that the objections be noted; 
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2. that the application in terms of Section 16.(2)(n) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 for the closure of a 
public place to accommodate the closure of a public open space (Erf 2350, 
Vermont) and a portion of public road (portion of Erf 2352, Vermont) Blue Crane 
Street and Goshawk Road, be approved, in terms of the provisions of Section 61 
of the By-Law; 

  
3. that the application in terms of Section 16.(2)(d) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 for the subdivision of 
Erf 2352 into two portions namely a Portion A (approximately 2024m2) and a 
Remainder (approximately 1161m2), be approved, in terms of the provisions of 
Section 61 of the By-Law; 

  
4. that the application in terms of section 16(2)(a) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 the rezoning of Erf 
2350, Vermont from Open Space Zone 2: Public Open Space to Open Space 
Zone 3: Private Open Space and Portion A, a portion of Erf 2352, Vermont from 
Transportation Zone 2B: Public Road (TR2 B) to Transport Zone 2A: Private 
Road (TR2 A), be approved, in terms of the provisions of Section 61 of the By-
Law; 

  
5. that the approvals in Points 1 to 3 above be subject to the following conditions:  
  
 (a) that approval is for the subdivision and rezoning as indicated on Drawing 

number verm2352s-rev1 dated November 2023;  
   
 (b) that building plans be submitted for the gate to the Building Control 

Department for approval, and that all conditions of the Building Control – 
and the Fire Department be complied with at that stage; 

   
 (c) that the private road portion and private open space be transferred into the 

name of the Homeowners Association; 
   
 (d) that the Constitution of the Auvergne Residential Estate be amended to 

incorporate the private road and private open space;  
   
 (e) that a refuse area be provided to the satisfaction of the Manager: Waste 

Management; 
   
 (f) that all the conditions in the Services Report (attached as Annexure F), be 

complied with; 
   

 (g) that the Overstrand Municipality retains the right to enforce any relevant 
legislation and or By-Laws; 

   
 (h) that this approval does not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (i) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with. 
   
6. that the comments received from Telkom (attached as Annexure G), be noted.  
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7. that the determination of an administrative penalty in terms of Section 90.(4) of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020, for the unauthorized access/security gate constructed in Blue 
Crane Street road reserve (Erf 2352), that provides controlled access to 
Auvergne Estate, be imposed, and that an administrative penalty fee of 
R2823,00 be payable within thirty (30) days of this decision. 

  
8. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2020 
regarding the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
POINTS 1 - 4 

 
❖ The application is supported by all relevant Municipal Departments and State or 

other institutions. 
❖ The development is already serviced, and no additional services will be required. 
❖ The objection that was received is not clear and does not proof the application to 

be undesirable.  
❖ This is an existing situation from approximately 2015 and will not create any 

additional traffic impact, impact on surrounding property owners or impact the 
character of the surrounding area. 

❖ The road portion and open space will be transferred to the Homeowners 
Association and will be maintained by them, placing less of a financial strain on 
the municipality, and is therefore considered efficient. 

 
POINT 6 

 
❖ The developer constructed the sliding gate, without submitting any building plans, 

and cannot debate that the structure is not illegal. 
❖ The penalty fee imposed is reasonable considering the history of the matter and 

the scale of the illegal structure. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan (subdivision plan) 
Annexure D: One (1) objection & one (1) support letter received  
Annexure E: Applicant’s response to objection 
Annexure F: Services Report 
Annexure G: Comment: Telkom 
Annexure H: Quotation from contractor 
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SIGNATURES 
 

REGISTERED PLANNER 

 
Name:   HENK OLIVIER 

 
SACPLAN Reg No:   B/8128/2004 

 
Signature:   ____________________ 

 
Date:    ____________________ 
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