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AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 1 APRIL 2021

1. OPENING

2. APPLICATIONS FOR LEAVE OF ABSENCE

3. CONFIRMATION OF MINUTES

3.1 Minutes of a Municipal Planning Tribunal Meeting held on 25 February
2021

4. ITEMS FOR CONSIDERATION

4.1 ERF 195, 28 CANTERBURY STREET, WESTCLIFF, HERMANUS,
OVERSTRAND MUNICIPAL AREA: APPLICATION FOR REMOVAL OF
RESTRICTIVE TITLE DEED CONDITIONS: E & R DE WET

Report attached.

4.2 ERF 4468, 4 CHANTECLAIRE CLOSE, ONRUSTRIVIER, OVERSTRAND
MUNICIPAL AREA: PROPOSED SUBDIVISION: MESSRS INTERACTIVE
TOWN & REGIONAL PLANNING ON BEHALF OF RI SPARKHAM

Report attached.

4.3 ERF 4177, 2 LAGOON DRIVE, ONRUSTRIVIER, OVERSTRAND
MUNICIPAL AREA: APPLICATION FOR AMENDMENT OF THE
CONDITIONS OF AN EXISTING APPROVAL AND AMENDMENT OF THE
SITE DEVELOPMENT PLAN: MESSRS PLAN ACTIVE TOWN AND
REGIONAL PLANNERS ON BEHALF OF LA & RM VAN DYK

Report attached.
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4.1

ERF 195, 28 CANTERBURY STREET, WESTCLIFF, HERMANUS, OVERSTRAND
MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED
CONDITIONS: E & R DE WET

195 HWC (3408)
S van der Merwe (028) 313 8900 Hermanus Administration
25 November 2020

1. EXECUTIVE SUMMARY

An application in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on
Municipal Land Use Planning, 2015 (By-Law) was received on 21 February 2020
from Messrs Pine Pienaar Professional Town Planner on behalf of E and R de Wet
for the removal of restrictive title deed conditions A.(a), (b), (c) and (d) as contained
in Title Deed No. 40504/2017 applicable to Erf 195, Hermanus in order to
accommodate a second dwelling unit on the property, as well as to be in line with the
applicable primary rights and development rules as contained in the Overstrand
Zoning Scheme Regulations.

The restrictive conditions read as follows:

“A. SUBJECT to the following conditions contained in said Deed of Transfer No
10699/1942, imposed by the Administrator of the Cape Province in approving of
the Township being in favour of the registered owner of any erf in the Township
and subject to amendment and alteration by the Administrator under the
provisions of Section 18(3) of Ordinance No 33 of 1934;

(a) That this erf be used for residential purposes only;

(b) That only one dwelling together with such outbuildings as are ordinarily
required to be used therewith, be erected on this erf;

(© That not more than half the area of this erf be built upon;

(d) That no building shall be erected nearer than 4,72 meters of any street
line which forms a boundary of this erf. No building shall be situated
within 2,36 meters of the lateral boundary common to any adjoining erf.”

A Locality Plan is attached as Annexure A. The Motivation Report from the applicant
in support of the application is attached as Annexure B, while the Site Development
Plan is attached as Annexure C. The Title Deed is attached as Annexure D.

2. DECISION AUTHORITY
Municipal Planning Tribunal
3. BACKGROUND / SITE HISTORY

Erf 195 is 674m2? in extent and situated in Westcliff, Hermanus. It is zoned
Residential Zone 1: Single Residential and is developed with a dwelling unit, a
storeroom and an attached illegal second dwelling unit. The second dwelling unit
was approved as a storeroom. Although it forms part of the existing outbuilding it
does not encroach any building lines. Should the application be approved, a second
storey will be added to conform to Building- and Town Planning legislation. The
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application is also for the removal of all the clauses that conflicts with the primary
rights of the property as set out in the Zoning Scheme Regulations.

NB: It is important to note that the appointed consultant of the land owners who
compiled and submitted the application with power of attorney from the landowners,
recently passed away, and subsequently the landowners submitted a letter indicating
that they personally proceed with the application.

4. SUMMARY OF APPLICANT’S MOTIVATION

Only a summary of the main points of motivation are conveyed as follows (the
detailed Motivation Report is attached as Annexure B):

It is the owners’ intention to rent out the second dwelling unit on a short and/or
long-term basis.

Most surrounding properties are zoned for residential purposes with some higher
density complexes, guest houses and offices.

Second dwelling units have become a popular feature in coastal towns where
there is a demand for accommodation.

The second dwelling unit will add value to the property and will blend in with the
existing house and neighbourhood.

The purpose of the application is to bring the Title Deed in line with the provisions
of the town planning scheme and to prevent conflicting legislation as the
conditions are controlled by the Zoning Scheme.

The SPLUMA planning principles, except for Good Administration, are not
applicable to the application.

5. ADMINISTRATIVE COMPLIANCE

- : Closing date for
Methods of advertising Date published comments

Press Yes | 23 September 2020 | 6 November 2020
Gazette Yes 25 September 2020 | 6 November 2020
Notices Yes | 30 September 2020 | 6 November 2020
Internal Departments Yes 15 October 2020 6 November 2020
Ward councillor Yes 15 October 2020 6 November 2020
Total letters of objection None
Was public participation undertaken in accordance with Section 46 - 50 of ves
the By-Law on Municipal Land Use Planning?
Was the application processed correctly? Yes
Is the proposal consistent with the principles referred to in Chapter 2 of ves
SPLUMA and Chapter VI of LUPA?
In case of application for removal, amendment or suspension of
restrictive title conditions if notices in accordance with Section 35(3)(d) of

- : N/A
the By-Law on Municipal Land Use Planning was served on all persons
mentioned in the title deed for whose benefit the restriction applies.
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL

DEPARTMENTS

Name

Date
received

Summary of comments

Building Department

19/10/2020

No objection. Building plan attached does
not comply with NBR. All buildings must
comply with NBR and all other applicable
law.

Fire Department

23/10/2020

No objection subject to compliance with
SANS 10400-A 2016, SANS-T2020 and the
By-Law Relating to Community Fire Safety.

Electro Technical
Services

26/10/2020

No objection. However, it must be kept in
mind that only one electrical connection is
allowed to a property. The secondary
dwelling must be supplied from the primary
dwelling and billing for electricity use to the
secondary dwelling must be done by the
owner of the property. Electrical capacity
on the property is a single phase 60 Amp
connection and this capacity must also be
divided between the two dwellings.

Telkom

27/10/2020

Attached as Annexure E.

Engineering Services

12/11/2020

Attached as Annexure F.

7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION

N/A

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS

N/A

9. MUNICIPAL ASSESSMENT OF COMMENTS

N/A

10. MUNICIPAL PLANNING

CONSIDERATIONS GUIDELINE)

10.1 Background

N/A

EVALUATION (REFER TO RELEVANT

10.2 (In)consistency with the Spatial Planning and Land Use Management Act,

2013 (Act 16 of 2013)

The application is in line with the planning objectives applicable to this

application.
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10.3

10.4

10.5

10.6

10.7

10.8

The objectives relating to:

Spatial Justice
The application will not perpetuate spatial injustices.

Spatial Sustainability

The application is located within the urban edge and will thus not lead to urban
sprawl. No natural habitat is impacted upon and it will have no negative
influence on the environment.

Efficiency
The application will optimize the use of property in terms of municipal services
and infrastructure.

Spatial Resilience

The second dwelling unit will ensure that the existing resource (land) is used to
its maximum in an affordable manner and in line with the Overstrand
Municipality’s forward planning documents since it can also be utilised as a
short-term self-catering unit for tourists.

Good Administration
The application follows the required planning procedures and a good public
participation process has been followed.

(In)consistency with the principles referred to in Chapter VI of the Land
Use Planning Act, 2014 (Act 3 of 2014)

Same as 10.2 above.

(In)consistency with the IDP/Various levels of SDF’s/Applicable Policies

Consistent with the Zoning Scheme and the Spatial Development Framework.

(In)consistency with quidelines prepared by the Provincial Minister

The application for removal of restrictions must also be considered in terms of
the Western Cape Government: Provincial Support Document: Restrictive
Conditions.

Impact on Municipal engineering services

The existing services are available and have been viewed positively by the
Engineering Department.

Outcomes of investigations/applications i.t.o other legislation

N/A

Existing and proposed zoning comparisons and considerations

The application is in line with the Overstrand spatial documents.
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11.

12.

ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS
The financial or other value of the rights

The Title Deed stipulates that the property may only be utilised for residential
purposes and has more restrictive building lines and does not allow for second
dwelling units. The removal of the condition relating to one (1) dwelling only will
have a beneficial financial impact for the landowner since it will be able to either rent
out the second dwelling on a long-term basis or a short-term basis to tourists. The
value of the property will also increase since the landowner will obtain additional
land use rights.

The personal benefits which will accrue to the holder of rights and/or to the
person seeking the removal

The original holder of rights became null and void when the Municipality took over
its functions. The Municipality will have no personal benefit with the removal of the
restrictions.

The social benefit of the restrictive condition remaining in place, and/or being
removed/ amended

Should the restrictive conditions be removed from the Title Deed or not, it will have
no social benefits.

Will the removal, suspension or amendment completely remove all rights
enjoyed by the beneficiary or only some of those rights?

It will only result in the landowners gaining additional land use rights and the Zoning
Scheme parameters.

THE DESIRABILITY OF THE PROPOSAL

The property is burdened with land use restrictions in the Title Deed and the owner
wishes to have the restrictive conditions removed to be in line with the development
parameters as set out in the Zoning Scheme, to legalise the existing illegal second
dwelling unit and to let the unit out on a short term basis to tourists.

The second dwelling forms part of an existing outbuilding. Should the application be
approved, a second storey will be added to conform to Building- and Town Planning
legislation. The second dwelling itself does not encroach any building lines. The
removal of the relevant restrictive condition A.(b) will not be detrimental to the
medium density character of the immediate area or impact on the rights of
surrounding property owners. This would further be in line with the Density Policies
and would also be in line with the Residential Zoning I: Single Residential zoning
status of the property.

Condition A.(a) that the property may solely be used for residential purposes should
only be considered for amendment to allow the landowners to rent the second
dwelling unit out on a short-term basis to tourists. In this regard it is important to
note that the Western Cape Government Support Document: Restrictive Conditions
states that the rights of other beneficiaries of restrictive conditions should carefully
be assessed and considered. The lack of clear proposals in this regard by the
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applicant, therefore makes it impossible to evaluate the complete removal of this
restriction. The condition should therefore be amended to read as follows:

“A.(a) That this erf be used for residential purposes only and that only one of the
two allowable dwelling units on this erf may be rented out for short-term/self-
catering accommodation purposes.”

The previous landowners obtained Town Planning approval on 17 April 2015 for the
existing partially covered pergola, a building consisting of a storeroom for garden
tools and a servant’s quarters that encroach the eastern lateral building line and rear
building line of the property. See copy of letter attached as Annexure H and
approved building plan as Annexure I. The removal of condition A.(d) regarding
restrictive building lines have been applied for and addressed in the motivation and
should also be considered for approval. The removal will also ensure that the title
deed building lines will not be infringed upon anymore. It is however important to
note that the Zoning Scheme does not allow for a second dwelling unit and a staff
quarters on a single residential property. The approved staff quarters therefore
must be changed to an outbuilding that is non-habitable. A condition to this effect
therefore needs to be imposed to ensure compliance with the Zoning Scheme.

Condition A.(c) relates to the property being restricted to a 50% coverage. No
application to exceed the 50% coverage forms part of the application and therefore
there is no reason for the condition to be removed. The removal of the condition
should therefore not be approved.

Three (3) parking bays can be provided satisfactorily on the property.

In general, it can be observed that the development on the property is aesthetically
pleasing and the structures are well maintained. It therefore does not impact
visually on the users of Canterbury Street.

In view of the above the application can only be supported in the manner as set out
in the recommendation.

RECOMMENDATION

1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality
By-Law on Municipal Land Use Planning, 2015 (By-Law) for the removal of
restrictive title deed conditions A.(b) and A.(d) as contained in Title Deed
T40504/2017 applicable to Erf 195, Hermanus, be approved in terms of the
provisions of Section 61 of the By-Law;

2. that the application in terms of Section 16(2)(f) of the By-Law for the removal of
restrictive title deed conditions A.(a) and A.(c) as contained in title Deed
T40504/2017 applicable to Erf 195, Hermanus, not be approved in terms of
the provisions of Section 61 of the By-Law;

3. that, in terms of Section 16(2)(f) of the By-Law, condition A.(a) as contained in
Title Deed T40504/2017 applicable to Erf 195, Hermanus, be amended to read
as follows:

“A.(a) That this erf be used for residential purposes only and that only one of
the two allowable dwelling units on this erf may be rented out for short-
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4.

5.

term/self-catering accommodation purposes.”
that the decisions in 1 and 3 above be subject to the following conditions:

(a) that building plans, together with the endorsed Title Deed, be submitted
to the Building Department within sixty (60) days from the final approval
of the application and that all requirements of the Building- and Fire
Department at that stage be complied with - all buildings on the property
must be in compliance with  SANS10400 and the National Building
Regulations;

(b) that the approved staff quarters at the rear of the property be changed to
an outbuilding that is non-habitable;

(c) that the conditions of Telkom and Engineering Services (attached as
Annexures E and F), be complied with;

(d) that the three (3) parking bays indicated on the site plan submitted with
the application must be provided with a hard surface and must be
properly demarcated;

(e) that this approval does not absolve the landowner from compliance with
any other relevant legislation, and

(f)  that all other applicable development parameters as prescribed in the
relevant Zoning Scheme, be complied with.

that the applicant be notified of its right of appeal in terms of Section 78 of the
Overstrand Municipality By-Law on Land Use Planning, 2015 regarding the
decisions in 2 and 3 above, as well as the conditions in 4 above.

14. REASONS FOR RECOMMENDATION

Reasons for the approval of the removal of conditions A.(b) and A.(d)

The application has followed due procedure and no objections were received
from the public.

The removal of the conditions will have a beneficial financial impact for the
landowners since it will be able to rent out the second dwelling on a long-term
basis or a short-term basis to tourists that will subsequently have a positive
impact on the value of the property.

The removal of condition A.(d) will ensure that the title deed building lines will
not be infringed upon anymore.

It is in line with the Western Cape Government Support Document: Restrictive
Conditions.

It is not regarded as being undesirable from a town planning point of view.

Reasons for the refusal of the removal of conditions A.(a) and A.(c) and amendment

of condition A.(a)

@
0‘0

Should condition A.(a) be removed completely it would allow the landowners to
have a day care centre, guest rooms and home occupation as additional use
rights in terms of the Zoning Scheme. The application lacks clear proposals
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regarding the additional rights to be obtained as set out in the Zoning Scheme
which makes it unfeasible to evaluate the overall impacts thereof that would
ultimately result in non-compliance with the Western Cape Government Support
Document: Restrictive Conditions. As a result of the afore-said condition A.(a)
must be amended in the manner as set out in paragraph 3. of the above
decision to enable the landowners to utilize the second dwelling unit for short
term accommodation purposes.

«  No application to exceed the 50% coverage forms part of the application and
therefore there is no reason for condition A.(c) to be removed.

15. ANNEXURES

Annexure A: Locality Plan

Annexure B: Motivation Report

Annexure C: Site Development Plans

Annexure D: Title Deed

Annexure E: Comment: Telkom

Annexure F: Services Report

Annexure G:  GIS Aerial

Annexure H: Town Planning approval of 17 April 2015
Annexure I Copy of latest approved building plan.

SIGNATURES

REGISTERED PLANNER:

Name: S VAN DER MERWE
SACPLAN Reg No: A/1850/2014
Signature:

Date:




ANNEXURE A

ERF 195, 28 CANTERBURYSTR, WESTCLIFF

MUNICIPALITY Date: 2019-08-21
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ANNEXURE B 1/4

Proposzal:

The property is located at 28 Canterbury Street and is bounded by Erf 198 to the
east, Erf 194 to the west, Erf 196 to the north and Canterbury Street to the south,

- from where direct access is obtained. The objective of the application is to remove
certain title deed restrictions which are duplicated in the town planning scheme.

Application is hereby made for the removal of the title restrictions as mentioned later
in the report.

Property background:

The subject property is situated in the suburb of Westcliff, and consists of a
residential dwelling as well as outbuildings, which the owners intend to convert into a
small apartment to rent out.

There is however numerous restrictions registered in the title deeds of the property
which will have to be removed, to bring the title conditions in line with the town
planning scheme.

The property is excellently situated within walking distance of the cliff path and the
central business area of Hermanus and the proposed apartment will therefore be in
high demand.

Property details:

elow are some details as contained in the title deed regarding the property and a
copy is attached to this report.

4

E.DEWET T40504/2017
situated in the Overstrand R. DE WET
Municipality, District
Caledon

Restrictive title deed conditions:
The following title deed restrictions are applicable to the subject property:

(a) “That the erf be used for residential purposes only”.

(b) “That only one dwelling together with such outbuildings as are
ordinarily required to be used therewith, be erected on the erf’

(c) “That not more than half the area of this erf be built upon”

(d) "That no building shall be erected nearer than 4.72 meters of any
street line which forms a boundary of this erf. No building shall be
situated within 2.36 meters of the lateral boundary common to any
adjoining erf"
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2/4

It is therefore proposed that these title deed restrictions be removed from the title
deeds of the property, as all these conditions are contained in the town planning
scheme and are as such controlled and dealt with by the mentioned scheme.
Duplication by the title conditions and a town planning scheme is quite unnecessary.

Zoning of the property:

In terms of the Overstrand Municipal Zoning Scheme 2013 the property is zoned
Residential Zone 1 Single Residential (SR1)

The land use parameters associated with this zoning are as follows:

Residential zone 1 Single Residential

Primary use:
Dwelling house, day care centre, guest rooms, home occupation and second
dwelling unit.

Consent use:
Créche, guest house, house shop, institution, place of instruction, place of worship,
residential building and tourist accommodation.

Land use restrictions:

Coverage: 50%

Street building line: 4 meters to any street boundary provided that in the case of a
corner site with an average dept of 20m or lsss has a 3m street building line.

Side and rear building for erven greater than 400m? are 2m. ( Departure was
granted by the Municipality on the 17 April 2015 to relax the eastern lateral
building line and the rear building line of the property from 2m to Om in order
to legalise the existing maids room, storage room and pergola )

Height: 8m from the base level to the top of the roof.

Parking and access shall be provided on the land unit in accordance with Section 17
of the Overstrand Municipal Zoning Scheme 2013.

Other studies to be taken into account:

The purpose of this section is to analyse the various spatial planning initiatives and
other management legislation. This will ensure that the proposed development does
not deviate from the envisaged spatial structure. All other studies have been taken
into account and none of them make reference to the removal of restrictions
applications.
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The following legislations are however worthwhile mentioning as far as this
application is concerned.

Spatial Planning and Land Use Management Act of 2013 (SPLUMA):

in terms of Section 42 of the mentioned Act one has to look at the following criteria:
Spatial Justice — not applicable to this application

Spatial sustainability — not applicable to this application

Efficiency — not applicable to this application

Spatial Resilience — not applicable to this application

Good Administration — the purpose of this application is to remove certain restrictive
title conditions, in order that there are no duplications as far as the town planning
scheme is concerned. This on itself can be considered as good administration which
will prevent time delays in the approval of land use applications.

Overstrand Spatial Development Framework:

The objective of the Overberg SDF is to formulate strategic spatially based policy
guidelines and proposals to address the needs and growth in the area. The policy
also aims to manage the area in a manner that is to the benefit of the environment
and the inhabitants of the area. The removal of title restrictions that are duplicated in
the town planning scheme are not addressed in the SDF and need therefore not to
be discussed.

The Overstrand Municipai Zoning Scheme 2013:

As mentioned previously in the report, all the conditions that must be removed are
contained in the town planning scheme as well as the departures granted.

Surrounding properties:

The majority of the surrounding properties are zoned for residential purposes, with
seme higher density complexes, guest houses and offices.
The attached locality plan will show the erf and surrounding properties.

Desirability and Motivation:

The owners of the property want to convert the existing outbuildings into a self
contained dwelling unit, which can be considered as a second dwelling unit in terms
of the town planning scheme. The alterations will be in line with the departure
already given as far as the rear and side space is concerned. On completion they
intend renting the dwelling unit out on a short and or long term basis. The building of
such a dwelling unit has become a popular feature in coastal towns where there is
always a demand for accommodation. Apart from the need for the additional facility,
it is also desirable in the sense that the addition will add to the value of the property
and will blend in with the existing house and neighborhood.
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4/4

4.

Al the time when the mentioned departure was given in terms of the town planning
scheme the title deed was not amended accordingly. The sole purpose of this
application is therefore to bring the title deed in line with the provisions of the town
planning scheme and to prevent conflicting legislation.

Conclusion:

As shown in the report it is necessary to remove the restrictive titie conditions from the title
deed of the property, in order that all land use aspects are only controlled by the town
planning scheme. It is proposed that the following application be approved:

Amendment of the title conditions of Erf 195 Hermanus by removing restrictive conditions (a)
fo (d) as these aspects are controlled by the Overstrand Zoning Scheme of 2013.
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