
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 JUNE 2024 
 
 
4.4 
ERF 2908, 51 ATLANTIC DRIVE, ONRUSTRIVIER, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR DEPARTURE AND DETERMINATION OF ADMINISTRATIVE 
PENALTY:  ENGELBRECHT & SCORGIE ARCHITECTURAL OFFICE ON BEHALF OF 
LIANRI TRUST  
 
2908 HON (4437/2024) 
H Olivier (028) 313 8900 Hermanus Administration 
8 May 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 18 July 2023 from Messrs Engelbrecht and 
Scorgie on behalf of Liandri Trust in terms of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 2908, Onrustrivier 
for the following: 

 
❖ Departure in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to relax the western 
lateral building line from 2m to ,96mm to accommodate proposed alterations to 
the existing dwelling, alterations to the roof, and the use change of a portion of 
the carport into a part of a dwelling. 

❖ Departure in terms of Section 16.(2)(b) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 to exceed the 
permissible coverage from 50% to 51,69%, to accommodate the existing dwelling 
on the property. 

❖ Determination of Administrative Penalty in terms of Section 16.(2)(q) of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the unauthorized work as mentioned above. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.   

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 496m² in extent and is developed with a dwelling with garage and 
carport below the dwelling.  The erf is in a residential area and is zoned Residential 
Zone I. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 

 
❖ The application is for Departures to relax a building line and coverage on the 

property, and the determination of an administrative penalty. 
❖ Surrounding erven was constructed of similar scale and properties to the rear 

have views between the front sea facing properties. 
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❖ The new owner purchased the property in 2019 and now wants to do some 
alterations and additions to the dwelling. 

❖ There is no restriction in the title deed impacting this application. 
❖ The alterations and the additions of the dwelling will not lead to an increase in 

coverage.  The existing coverage will remain. 
 

❖ The proposed alterations include:  
▪ The changes to the garage/basement to an internal staircase and lift to link 

the garage level with the existing ground floor level and proposed first floor 
level. 

▪ Changes on ground floor of the kitchen, dining and living area, changing 
the study into an area for the lift and staircase, changing the roof on the 
existing laundry area, replacing windows, and replacing the existing deck 
structure. 

▪ Create a new first floor without increasing the footprint of the dwelling. 
 

❖ When searching through the old building plans on the Municipal records dating 
back to 2002, it was established that calculation errors were made on previously 
historic plans submitted, which was also not identified by the Municipality.  On 
later plans the existing laundry was also not shown on the plans, although it was 
previously approved. 

❖ A land surveyor was appointed who then confirmed the existing coverage is 
51,69%. 

 
❖ Character of the area: 

▪ The area has a strong residential character.  
▪ Many of the buildings on properties were constructed 0,9m from property 

boundaries, as this was the former building lines. 
▪ Most of the erven in this area next to Atlantic Drive slope towards the ocean, 

providing them with good views. 
▪ Most of the properties in this area have been refurbished with a more up 

market modern appearance. 
 

❖ The encroachments over the building line and coverage (8,4m2) are relatively 
minor and will not impact the environment, streetscape or any surrounding 
properties. 

 
❖ Possible impact on surrounding properties: 

 
Erf 2907, 49 Atlantic Drive 
▪ The property is to the west.  
▪ Views are to the south and privacy and views will not be interrupted with the 

proposed additions on Erf 2908. 
▪ The changes over the building line are mostly internal creating a staircase 

and lift shaft, replacing the laundry roof, and replacing some windows. 
▪ The impact of the increased coverage will have no impact as the buildings 

have been there for approximately 20 years. 
▪ The owners of Erf 2907 consented to the changes. 

 
Erf 2911, 51 Atlantic Drive 
▪ The property lies east of Erf 2908. 
▪ Erf 2911 enjoys views in a southern direction, so their privacy and view will 

not be interrupted by the additions and alterations on Erf 2908. 
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▪ The changes over the building line will not be visible from Erf 2911 due to the 
existing dwelling. 

▪ The impact of the increased coverage will have no impact as the buildings 
have been there for approximately 20 years.   

 
Erf 4446, 4 Tuna Street 
▪ Erf 4446 is to the north-west and is elevated and overlooks Erf 2908.  
▪ It has views by looking through the gap between Erf 2908 and Erf 2907. 
▪ The changes over the 2m building line will hardly be visible from Erf 4446. 
▪ The impact of the increased coverage will have no impact as the buildings 

have been there for approximately 20 years. 
 

Erf 2936, 6 Tuna Street 
▪ Erf 2936 is to the northeast and is slightly elevated.  
▪ It has views looking through the gap between Erf 2908 and Erf 2911. 
▪ The changes over the 2m building line will hardly be visible from Erf 4446. 
▪ The impact of the increased coverage will have no impact as the buildings 

have been there for approximately 20 years.   
 

ADMINISTRATIVE PENALTY 
 

Application is made for an administrative penalty applicable to coverage, to legalize 
the 8,4m2 encroachment increasing the coverage from 50% to 51, 69%.  

 
(a) The nature, duration, gravity, and extent of the contravention 

 
The 50% maximum coverage is exceeded.  The buildings have been constructed 
more than 20 years ago.  The encroachment is 8,4m2 in extent.  

 
(b) The conduct of the person involved in the contravention 

 
Previous landowners constructed the buildings. 

 
(c) A report by a quantity surveyor in matters of unauthorized 

building/construction. 
 

A cost estimate was provided from a building contractor. It indicated cost per m2 
is R14500-00 and multiplied with the 8,5m2, it calculates to a total cost of 
R123 250-00 (VAT excluded). 

 
(d) Whether the unlawful conduct was stopped 

 
It was already constructed 20 years ago. 

 
(e) Whether the person involved in the contravention has previously 

contravened this By-Law or a previous planning law. 
 

There is no evidence that the current owner has previously contravened the By-
Law. 
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An architect working on previous plans incorrectly calculated coverage and did not 
indicate an existing laundry on a plan.  The encroachment of coverage does not 
cause negative impact on nature, environment, the streetscape, or any of the 
surrounding properties within the area.  It is therefore requested that an 
administrative penalty be imposed on the unauthorized building work, as it is not the 
existing property owner who created it. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

E-mail notices Yes 6 December 2023 6 February 2024 

Notice on Site Yes 6 December 2023 6 February 2024 

Internal departments Yes 6 December 2023 6 February 2024 

Ward councillor Yes 6 December 2023 6 February 2024 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 07/12/2023 No objection. 

Building Control 07/12/2023 No objection. 

Engineering Services 13/12/2023 See Annexure F. 

Telkom 06/12/2023 See Annexure G. 

Municipal Environmental 
Management Services 27/03/2024 

Located in a Coastal Protection 
EMOZ, however the departure 
approval will not impact on EMOZ. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received from the property owners of Erf 2911, Mr JW 
Basson.  
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The applicant was provided with the opportunity to respond to the objection.  See 
Annexures D and E respectively. 

 
The objection, applicant’s response thereon and the municipal Town Planners 
comments thereon can be summarized as follows:  

 
OBJECTION 1 

 
The proposed bedroom and bathroom windows on the eastern side of the 
proposed first floor will negatively impact the privacy of the pool area on 
Erf 2911. The bedroom window should be turned horizontally and raised to 
1,6m above the first storey floor level and the bathroom window should be 
raised 1m above the first floor and dusted. 

 
APPLICANT’S RESPONSE 

 
The objector’s major concern is that his privacy is affected.  The application for 
relaxation is on the western boundary, and not on the eastern side next to the 
objector’s property boundary.  The building extensions and additions on the eastern 
side of Erf 2908 complies with the Zoning Scheme.  

 
The privacy of both property owners was considered and that is why the width of the 
bedroom window was reduced to 0,9m wide and the bathroom window to 0,6m wide. 

 
The objector has a view from his bedroom and a balcony overlooking the pool and 
deck on Erf 2908, which raises the question, what about the privacy of the owner of 
Erf 2908? 

 
The impact of the objector’s windows on the applicant’s privacy outweighs the effect 
that the applicant’s narrower window will have on the objector’s privacy.  

 
The objector’s proposal will not be entertained. 

 
TOWN PLANNER’S RESPONSE 

 
The objection and the applicant’s reply are duly noted.  

 
The area of concern for the objector, which is a new proposed first storey portion with 
some windows is situated approximately 2,9m from the common boundary between 
Erf 2908 and Erf 2911.  In terms of the Overstrand Municipality a 2m lateral building 
line must be applied next to this boundary.  The proposed first storey is therefore not 
over the building line, and it is within the applicant’s development rights to construct 
this addition with windows in this area of the property. 

 
This point will therefore not be further discussed as the desirability thereof does not 
have to be proven, it is a primary right. 
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OBJECTION 2 
 

The Municipality must delineate the building lines on the eastern boundary of 
the said property. Currently, there exists a garage and swimming pool on the 
boundary with swimming pool pipes running through Erf 2911.  

 
The owner of Erf 2911 does not recall granting approval for such relaxations. 

 
APPLICANT’S RESPONSE 

 
The issue further raised is that the pipes of the swimming pool on Erf 2908 is running 
on the objector’s property (Erf 2911). This matter will be meticulously examined when 
construction starts. The pipes will be relocated in a manner that ensures they do not 
adversely affect the objector’s property. 

 
TOWN PLANNER’S RESPONSE 

 
The outbuilding is a historic building and dates to the 1980’s.  The records show that 
a departure was approved in 2002 to relax the western and eastern building lines.  
The structures over the eastern building line were to accommodate a raised stoep 
and raised facades with sliding doors.  The existing garage was then replaced by a 
new garage and carport, and could only be used for storage purposes. 

 
The owner of Erf 2908 also indicated on his building plan that application is made to 
legalize a swimming pool on the eastern side of the property.  The pool is over the 
2m lateral building line and less than 1m above the natural ground level.  

 
In terms of Section 16.1.1 encroachment for pools that is over the building line, but 
less than 1m above natural ground level, is allowed.  If closer than 1m from the 
boundary an engineer’s certificate will have to be provided.  In terms of the building 
plans submitted with this application there is compliance with the Land Use Scheme. 

 
The objector’s comment regarding pool piping traversing the common property 
boundary is noted.  As indicated by the applicant’s architect, this will have to be 
rectified on-site after this application has been dealt with and building plans have 
been approved for the pool. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
No negative comments were received. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The proposal will promote the alleviation of urban sprawl, and therefore place 
less pressure on valuable agricultural and sensitive environmental land. 

 
Efficiency 
It is more efficient to keep existing buildings and re-use the space more 
efficiently than to demolish it and rebuilt it at great financial cost. 

 
Spatial Resilience 
The application is in line with spatial planning policies which promotes 
densification.  

 
Good Administration 
Procedure as determined by the Municipality has been followed and a good 
public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since it remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

Same as Point 10.4. above. 
 

10.6 Impact on Municipal engineering services 
 

The area is fully serviced. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

No other legislation is triggered. 
 

10.8 Existing and proposed zoning comparisons and considerations. 
 

The application is in line with the Overstrand Spatial documents.   
  

434



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 JUNE 2024 
 
 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

N/A 
 

12. THE DESIRABILITY OF THE PROPOSAL 
 

The property is developed with a dwelling with garage and carport in a basement 
area, and a large outbuilding at the rear of the property.  The new property owner 
wants to make some alterations and realized that the existing coverage of all 
buildings is over the maximum allowable coverage of 50%.  The proposal is also to 
create a new first storey and construct an internal staircase and lift in portions of the 
existing building traversing the western lateral building line. 

 
DEPARTURE - BUILDING LINE 

 
The application is to relax the western lateral building line from 2m to 0,96mm to 
accommodate proposed alterations to the existing dwelling, alterations to the roof, 
and the use change of a portion of the carport into a part of a dwelling.  These 
changes are to make use changes in the building, create a staircase and lift, 
accommodate a laundry with a new roof and mostly windows over the building line. 

 
The changes over the building line will not create additional floor area and will be 
within the existing building height and therefore it will not impact views of 
surrounding property owners.  It is also not foreseen that the new windows will 
impact the privacy of the owner of the property to the west, as there was 
consultation with the next-door neighbour. 

 
It is the opinion that the departure to relax the western building line is desirable. 

 
DEPARTURE - COVERAGE 

 
In preparing the building plans the architects realized that there were some 
discrepancies on the building plan and existing laundry that was previously 
approved was not indicated on a later building plan, thereby indicating the incorrect 
coverage.  These discrepancies happened in 2002 and nor the existing architect or 
existing property owner was involved with the property at that stage. 

 
The new property owner now applied to relax the coverage from 50% to 51,69% to 
only accommodate the existing building footprint.  This means the coverage will be 
8,4m2 over the allowable coverage. 

 
As indicated, the coverage is already 51,69%, and this application is merely to 
legalize an existing situation.  It will have no additional impact on surrounding 
neighbours or impact on the character of this area. 

 
The objection received relates to privacy of the property owner to the east and 
concerns of the neighbour that there is encroachment over the eastern building line.   
As discussed in detail under Point 7 above, the proposed first storey addition is not 
over building lines, and therefore any comments regarding windows facing to the 
east and impact on privacy on Erf 2911, cannot be considered.  
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The objector’s comment about an existing outbuilding on the eastern boundary line 
and a pool over the eastern building line is noted.  The outbuilding has already been 
constructed in the mid-1980, and in 2002 a building plan was approved for a 
departure to relax the eastern building line to accommodate new structures and the 
garage was then used for storage purposes.  On the building plan submitted with 
the application it is indicated that application is made for the existing pool.  The Land 
Use Scheme allows for pools over building lines, as long as it is not higher than 1m 
above natural ground level.  The pool complies with such requirement, and therefore 
does not require an application for departure.  

 
The comment that some of the pool piping traverses the property boundary onto 
Erf 2911 is noted.  This is not part of this application, and the Municipality cannot 
approve such an encroachment.  If this is the case, the pipes will have to be 
removed from Erf 2911.  This will have to be dealt with at construction phase. 

 
The objection was sufficiently addressed by the applicant.  

 
The application was circulated to all relevant Municipal and State 
Departments/Branches, and no objections were received.   

 
Considering the above, the application will not have a negative impact on the 
character of this area and is desirable. 

 
APPLICATION FOR EXEMPTION OF ADMINISTRATIVE PENALTY 

 
In terms of the By-Law the applicant must provide the following in terms of 
Section 90.(3) of the By-Law, namely: 

 
(a) the nature, duration, gravity, and extent of the contravention 

 
The existing coverage is 51,69% which is 1,69% above the allowable maximum 
50%.  That equates to 8,4m2. The footprint of the house was already developed 
(at least) in 2002.  

 
(b) the conduct of the person (allegedly) involved in the contravention. 

 
Previous landowner. 

 
(c) a report by a quantity surveyor in matters of unauthorised building / 

construction 
 

A quotation was provided from a construction company.  It is indicated cost per 
m2 is R14 500-00 and multiplied with the 8,5m2, it calculates to a total cost of 
R123 250-00 (VAT excluded). 

 
(d) whether the unlawful conduct was stopped, and 

 
The construction work has already been concluded more than 20 years ago. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law. 
 

The applicant has not previously contravened the By-Law. 
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The consulting architect motivated that a previous architect mistakenly did not 
show an existing laundry area, on the plan, and indicated the 50% coverage 
was complied with.  With the survey of the property, it was established that the 
coverage was higher than 50%.  It is further motivated that this happened more 
than 20 years ago that previous owners were involved, not the existing property 
owner.  It is therefore requested that the penalty fee be waived. 

 
The motivation is noted, but it is still the new property owners’ responsibility to 
make sure all structures are in line with approved building plans.  The fact that 
the existing owner did not contravene the By-law, will be taken in consideration 
and only a 5% penalty fee of the building cost will be charged. 

 
CALCULATION OF ADMINISTRATIVE PENALTY: 

 
➢ Area that encroaches 8,5m² (will work with size on quotation) multiply by 

R14500 (building cost per 1m2 in terms of the quotation) equates to R123 250 
(VAT excluded). 

 
➢ R123 250-00, divided by 100, multiplied by 5, to calculate 5% of the total value 

of the encroaching structures, which equates to R 6 162-50 (excluding VAT). 
 

➢ The administrative penalty determined is R7 086-88 (VAT included). 
 

Considering the above, the application is supported, but an administrative penalty 
fee will be applicable. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 2908, 
Onrustrivier for a departure to relax the western lateral building line from 2m to 
0,96mm to accommodate proposed alterations to the existing dwelling, 
alterations to the roof, and the use change of a portion of the carport into a part 
of a dwelling, be approved, in terms of the provisions of Section 61 of the By-
Law; 

  
2. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 2908, 
Onrustrivier for a departure to exceed the permissible coverage from 50% to 
51,69%, to accommodate the existing dwelling on the property, be approved, 
in terms of the provisions of Section 61 of the By-Law; 

  
3. that approvals in Points 1 and 2 above be subject to the following conditions: 
  
 (a) that this approval is only for the departure of building lines and coverage 

and is not an approval in terms of any other legislation; 
   
 (b) that the approval for the departure is only for the development over the 

building lines as indicated on plan number J1174, A1 – 01 to 09 revision 
16 dated 29 November 2022, submitted with the application: 
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 (c) that building plans be submitted for all new work to the Building 

Department for approval, and that all conditions of the Building and the 
Fire Department be complied with at that stage; 

   
 (d) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (e) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (f) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   

 (g) that all the conditions in the Services Report (attached as Annexure F), 
be complied with; 

   
 (h) that the conditions imposed by Telkom (attached as Annexure (G), be 

complied with, and 
   
 (i) that if any pool piping or any pool structure encroach onto Erf 2911, 

Onrustrivier, it be removed at construction phase. 
   
4. that the determination of an administrative penalty in terms of Section 90.(4) 

of the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 2908, Onrustrivier for the unauthorized 
exceeding of the coverage over the maximum allowable coverage on the 
property was considered and that an administrative penalty of R7 086-88 
(including VAT), be imposed which penalty must be paid within thirty (30) days 
from the final date of the decision of the application. 

  
5. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2020 
regarding the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
POINTS 1 & 2 

 
❖ The application has followed due procedure. 
❖ No new municipal services will be needed. 
❖ The main objection point relates to impact on privacy.  The fact that the objector’s 

concern is regarding a proposed new first storey portion overlooking his pool area 
and this portion of the building does not contravene the Land Use Scheme 
building lines, the objection cannot be considered as it is within the applicant’s 
right to construct the first storey.  

❖ The point of concern regarding the existing outbuilding onto the eastern boundary 
is considered a historic approval, and the new pool complies with the Land Use 
Scheme and is allowed over the building line up to a maximum height of 1m 
above natural ground level, and no departure process is required for the 
swimming pool.  The owner of Erf 2908 will however have to deal with pool piping 
if it traverses onto Erf 2911 at construction phase.  
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❖ The building line encroachment over the western building line is mostly internal 
changes and changing of roofs and windows, and will not have a negative effect 
on views, surrounding property owners and the character of the surrounding 
area. 

❖ The application for departure to exceed the maximum allowable coverage is to 
maintain the existing footprint of the dwelling, and further extension on first floor 
will only cover a portion of the existing footprint.  It is the opinion that the 
legalization of this historic encroachment will not negatively impact surrounding 
property owners, as it is an existing situation. 

 
POINT 3 

 
❖ The existing landowner did not have part in exceeding of the coverage.  

However, when purchasing a property new owner should ensure all buildings on 
their property is legal.  A penalty fee is therefore imposed, but of a lower amount 
since the existing property owner did not create the illegal building work.  

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Objection received 
Annexure E: Applicant’s response to objection 
Annexure F: Services Report 
Annexure G: Comments: Telkom 
Annexure H: Survey diagram indicating coverage 
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