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4.4 
ERF 91, 52 KUSWEG, SANDBAAI, HERMANUS, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, CONSENT 
USE, DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS 
PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF SC SOLOMON 
 
91 HSB (4701/2024) 
B Minnaar (028) 313 8900 Hermanus Administration 
08 June 2026 

 
1. EXECUTIVE SUMMARY 

 
An application, in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law) has been received on 16 October 2025 
from Messrs PlanActive Town and Regional Planners on behalf of SC Solomon 
applicable to Erf 91, Sandbaai, Hermanus for the following: 

 
❖ Removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

By-Law of condition B.(a), C.(a), C.(c) and C.(d) as contained in Title Deed 

T41901/2022. 

 

❖ Consent use in terms of Section 16(2)(o) of the By-Law in order to operate a five 

(5) bedroom guest house from the property. 

 

❖ Departure in terms of Section 16(2)(b) of the By-Law to: 

a) relax the western lateral building line from 2m to 1.88m to accommodate the 

existing garden shed; 

b) relax the northern rear building line from 2m to 1.3m to accommodate the 

existing garden shed, and  

c) relax the eastern lateral building line from 2m to 1.71 and 1.77m to 

accommodate a portion of the existing dwelling. 

 

❖ Determination of an administrative penalty in terms of Section 16(2)(q) of the 

By-Law to for the existing building encroachments and land use contravention. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Site Development Plan is attached as Annexure C.  Title Deed T41901/2022 is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 91, Sandbaai is situated at 52 Kusweg.  The property is zoned as Residential Zone 
1, measuring 951m² in extent and comprising of a dwelling house (utilised as a guest 
house) with two (2) outbuildings. 
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The dwelling house is currently utilised as a guest house without municipal approval 
and one of the outbuildings has been converted into a staff quarters. Furthermore, the 
property utilises municipal land to accommodate driveway access, parking and garden 
space. 

 
It must also be noted that the property is restricted in terms of the restrictive conditions 
contained in the title deed. 

 
To accommodate the proposed use and position of the structures on the property an 
application for removal of restrictive title deed conditions, consent use, departures and 
the determination of an administrative penalty. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 

• The property is located in the Sandbaai neighbourhood and is zoned Residential 
Zone 1: Single Residential. 

• The property is utilised as a guest house without the prior permission of the 
municipality. 

• The property is situated in a predominantly residential area with similar guest 
house approvals approved in the area. 

• The proposal consists of the following: 
▪ lower ground floor: double garage and storage areas.  

▪ ground floor: 2 guest rooms, a lounge, a dining room, a kitchen, and a 

manager’s/owner’s bedroom. 

▪ the first floor: 3 guest rooms, a dining hall, a kitchen and a lounge. 

• The application entails the removal of restrictive title deed conditions, consent 
use, departures and the determination of an administrative penalty to 
accommodate the utilisation of the property as a guest house with additional 
structures in their current position. 

• The property owner acquired the property in 2022 and made renovations starting 
in January 2023 and ending in September 2023. 

• The property owner applied for guest house license and rebate which led to the 
discovery of the property being utilised as a guest house without prior municipal 
planning approval. 

• As stipulated by the applicant, the property owners had limited knowledge of the 
relevant Overstrand Municipality Land Use Scheme 2020 (hence known as the 
Scheme) and conducted a self-catering unit comprising of three bedrooms while 
the renovations were underway. 

• The discovery of the unauthorised land use led to the further discovery of the 
unauthorised encroachments in terms of the Scheme as well as encroachments 
over the property boundary onto municipal property (which was inherited from the 
previous property owners). It must be noted that the previous owners did have a 
lease agreement in place however, the lease agreement is not transferrable to 
the new property owners. The property owners then appointed a professional 
land surveyor to determine the relevant encroachments at the request from the 
municipality. 

• The removal of restrictive conditions will allow the property to be restricted in 
terms of the scheme with regards to the land use rights of the property. 

• Although an application for consent use is applied for to accommodate a guest 
house, the use of the property will remain residential. 
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• The departures are minor and comply with the 1m setback for doors, windows 
and openings. 

• The guest house proposal is in line with the uses that have been approved 
previously in the area. 

• The proposal does not compromise the character of the area. 

• The proposal will not negatively impact on external engineering services. 

• The proposal is consistent with the Overstrand Municipality Spatial Development 
Framework as well as the Overstrand Municipality Growth Management Strategy. 

• The property is not situated within the HPOZ. 

• The property is situated within the HPOZ and must therefore comply with the 
schedules of the said EMOZ. 

• The planning principles will be discussed in point 10.2 of this report. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 30/10/2025 05/12/2025 

Gazette Yes 31/10/2025 05/12/2025 

Notices (possibly affected 
property owners) 

Yes 28/10/2025 05/12/2025 

Notices (persons 
mentioned in title deed) 

N/A 28/10/2025 05/12/2025 

Internal Departments Yes 28/10/2025 05/12/2025 

Ward councillor Yes 28/10/2025 05/12/2025 

Total comments EIGHT (8) OBJECTIONS 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Department 29/10/2025 
No objection: All buildings to comply 
with NBR and all other applicable law.  

Property Administration 01/12/2025 Attached as Annexure G. 

Fire Department  01/12/2025 

The fire department has no objection 
subjection to compliance with the 
provision of SANS 10400-A, 10400-
T:2024 and the By-Law relating fire 
safety. 

Waste Management 03/12/2025 
No objection from Waste 
Management 

Environmental Services 05/12/2025 

No objection. The property falls within 
the Coastal Protection EMOZ, 
therefore the applicant must 
familiarise themselves with the 
schedules of said EMOZ. For 
Example, swimming pool backwash 
must not be discharged into any 
natural waterbodies. 

Services Report  15/01/2026 Attached as Annexure H. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Registered letters sent to interested and affected parties; advertisements published 
in the Village News (local newspaper) and Provincial Gazette as well as a site notice 
invited the public to comment on the application during public participation. Eight (8) 
objections were received during the public participation process. 

 
The objections are attached as Annexure E, and the response to objections by the 
applicant is attached as Annexure F. 

 
See below a summary of the objections and applicant’s response thereon, and also 
the municipal town planners’ comments thereon. 
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OBJECTION 1 
The objections collectively raise concerns regarding the appropriateness of 
operating a guesthouse in a residential area, including potential impacts on 
neighbourhood character, noise levels, privacy, traffic, and security. Several 
objectors expressed concern that the presence of guests may increase traffic 
volumes in Kusweg and result in insufficient parking space. Others raised issues 
relating to the visual impact of vehicles parked near the street, possible obstruction 
of sea views, and the perceived commercialisation of a quiet residential 
neighbourhood. 
 

RESPONSE FROM APPLICANT 
The proposed guesthouse is considered fully compatible with Residential Zone 1, 
as the Overstrand Land Use Scheme expressly includes guesthouses as a 
permissible consent use. This reflects a long-standing municipal policy approach 
that acknowledges the coexistence of low-intensity tourism accommodation within 
residential neighbourhoods such as Sandbaai. The guesthouse consists of only five 
guestrooms, is well managed, and the owner’s daughter will be permanently 
residing on the property to oversee operations on a full-time basis. This ensures 
responsible supervision and immediate response to any concerns, contributing 
positively to the maintenance of the residential character. 
 
Concerns regarding noise, crime, and general nuisance are not supported by land-
use evidence. Small guesthouses generate no more noise than typical residential 
households and significantly less activity than many short-term holiday homes. The 
Overstrand Spatial Development Framework (2020) further encourages small-
scale tourism uses in established coastal settlements as a means of supporting 
local economic development without expanding the urban footprint. 
 
With regard to parking, the Land Use Scheme requires seven parking bays, all of 
which are provided on-site. This satisfies municipal standards and ensures that 
vehicles are not required to park in the street or on adjoining properties. The 
photographs submitted by certain objectors were taken on a single day when 
routine external painting was underway. Vehicles were temporarily moved to avoid 
paint contamination and were returned to the on-site parking bays as soon as the 
paint had dried. The parking arrangement is now formalised and fully compliant. 
 

RESPONSE FROM TOWN PLANNER 
The Scheme permits the development of a guest house as a consent use right in 
terms of the current zoning of the property. It is noted that the guest house will be 
managed by the property owner’s daughter which will reside on the property full 
time. However, the consent use to permit a maximum of 5 guest rooms is subject 
to the compliance with all the applicable development parameters, specifically 
parking. 
 
It is agreed with the applicant that the generation of noise would be similar to that 
of a single-family residential property or alternatively a “holiday home”. 
Furthermore, the provision of small-scale tourist accommodation is encouraged by 
the Overstrand Spatial Development Framework. The issue relating to noise must 
be mitigated through proper management. Therefore, as a condition of approval, 
the property owners must mitigate these issues with conduct rules of a guest house.  
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The parking requirement for a five (5) bedroom guest house is seven (7) parking 
bays. Two (2) parking bays for the owner/manager and one (1) parking bay per 
guest room. However, the site cannot accommodate the necessary parking abys 
required for a five (5) bedroom guest house. The parking on the western side of the 
property is impractical and is obstructed by the dwelling house. The parking bay 
located south of the outside stairs at the entrance of the property is obstructed by 
the staircase and therefore is not a practical parking bay. Therefore, only three (3) 
parking bays are available to the guests located on the south eastern portion of the 
property. This results in only three guest rooms being permitted on site. 
 

 

OBJECTION 2 
A number of submissions also refer to environmental matters, particularly relating 
to the public open space (POS2) near the coastal walkway and vegetation 
management. Concern was expressed regarding the use of adjoining municipal 
land and whether the operation of the guesthouse may affect public access or 
environmental management activities in the coastal zone. 
 

RESPONSE FROM APPLICANT 
It should also be noted that members of the general public routinely utilise the 
unconstructed portion of Kusweg, located to the east of Erf 91, as well as portions 
of the neighbouring property’s verge, when accessing the coastal walkway. This 
occurs regardless of any activity on Erf 91, and the property owner cannot 
reasonably be held responsible for public use of municipal land for recreational 
access. 
 
Environmental objections pertaining to coastal open space do not relate to the 
subject property. Erf 91 does not encroach onto POS2 or interfere with coastal 
access. The only municipal land associated with the property is the formally leased 
274 m² portion of Erf 1298, authorised under the Encroachment Agreement dated 
8 July 2025. This agreement permits gardening, the existing retaining wall, and 
parking under municipal conditions. No environmental authorisation is triggered 
under NEMA, and municipal environmental officials have confirmed that no conflict 
exists with coastal vegetation management. 
 

RESPONSE FROM TOWN PLANNER 
The applicant is correct when stipulating that the current property owner has 
entered a lease agreement with the municipality regarding a portion of Erf 1298 
(274m²). This agreement is exclusively to accommodate the existing structures that 
encroach the property boundary of Erf 91 and all activity relating to Erf 91 must be 
done and provided of the subject property, not on the leased area.  
 
Furthermore, the property is Located within the EMOZ and the Environmental 
Management Services division has no objection to the application subject to the 
compliance with the schedules stipulated within the EMOZ regulations. 
 

 

OBJECTION 3 
Certain objectors took issue with the building line departure application, citing 
apprehension that permitting departures may set a precedent for future structures 
to be built closer to property boundaries. This includes concerns about the two 
garden sheds and the portion of the dwelling that encroaches marginally into 
building line setbacks. Related to this, some objections referred to a believed 
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“proposed balcony” that may overlook neighbouring properties and result in loss of 
privacy. 
 

RESPONSE FROM APPLICANT 
Privacy concerns relating to a “proposed balcony” arise from a misunderstanding 
of the application. No balcony or external addition is proposed, and the dwelling 
retains its existing approved building envelope. The three building line departures 
relate only to historic encroachments established between 2002 and 2018 by 
previous owners. 
 
In addition to the above, it is important to clarify the limited and low-impact nature 
of the two existing garden sheds situated partially within the rear and western lateral 
building lines. These structures are small in scale, single-storey, visually 
unobtrusive, and have existed in their current form for many years without giving 
rise to any complaints or measurable impact on neighbouring amenity. Their 
footprint and height are modest, and their positioning does not compromise 
sunlight, privacy, movement, or access on any adjoining property. 
 
The regularisation of these encroachments through the building line departure 
application is intended solely to formalise their historic and longstanding presence. 
Should the Municipality approve the departures, such approval will apply only to 
the existing structures as currently configured and for the specific use described. 
Any future alteration, extension, change of use, or construction of new structures 
within the building line areas would require a separate application to the 
Municipality and cannot occur without prior approval. The granting of the requested 
departures does not relax building line requirements for any other purpose, nor 
does it establish a precedent for new encroachments. 
 

RESPONSE FROM TOWN PLANNER 
The north facing “balcony” is situated within the prescribed building line parameters 
and do not require consent since it complies with the relevant development 
parameters. 
 
The single storey garden sheds that encroach the rear and western lateral building 
lines are minor encroachments since only a small portion of these structures 
encroach the applicable building lines. The garden shed encroachments do not 
consist of windows, doors or openings over the building lines and are considered 
acceptable since they are more than 1m from the property boundary which 
complies with the fire regulation. It must also be noted that the boundary wall 
located at the rear of the property is not built according to the property boundary 
and is built further inwards of the property. Therefore, the encroachment may seem 
larger than it actually is. Refer to the topographical survey of the property attached 
as Annexure K. It must be noted that the notion of privacy is therefore considered 
acceptable from a town planning perspective. 
 
Furthermore, the encroachment of the dwelling house is existing and was 
confirmed by a professional land surveyor. The encroachment is also considered 
minor since only a small portion of the existing dwelling encroaches the eastern 
lateral building line. The encroachment of the eastern lateral building line is 
considered acceptable since no doors and windows are located closer that 1m from 
the erf boundary.  
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OBJECTION 4 
Further concerns relate to the height of the eastern boundary wall and the possibility 
that sections of it exceed municipal height restrictions. Several objectors argued 
that the wall negatively affects views and streetscape quality. Objections also 
included references to the number of guest rooms being let, temporary parking of 
vehicles on municipal verges, and alleged impacts arising from guesthouse 
operations. 
 

RESPONSE FROM APPLICANT 
Regarding the eastern boundary wall, a site inspection confirmed that a portion 
does exceed the permissible height of 2.1 m. The owner has undertaken to remove 
the upper section of the affected portion to ensure full compliance with municipal 
regulations. This corrective action addresses the concern and demonstrates the 
owner’s proactive commitment to compliance. 

RESPONSE FROM TOWN PLANNER 
The confirmation to reduce the wall height to comply with the 2.1m height restriction 
is noted and will form part of the conditions of approval. 
 

 

APPLICANT’S CONCLUSION ON OBJECTIONS 
The objections raised have been comprehensively considered and adequately 
addressed. The concerns largely stem from misunderstandings about the nature of 
the proposal, temporary operational circumstances during maintenance work, or 
issues relating to long-standing inherited conditions. The proposal aligns fully with 
the Overstrand Land Use Scheme and Spatial Development Framework, maintains 
the residential character of the neighbourhood, and supports local economic 
development through a low-impact, well-managed guesthouse with permanent on-
site supervision. 
 
Parking requirements are fully met, no new external structures are proposed, 
environmental objections are not applicable, and the owner has committed to 
remedying the boundary wall height non-compliance. The historic 
encroachments—including the two small garden sheds partially within the building 
lines—are minor in scale, visually unobtrusive, and have no material impact on 
adjacent properties. The approval of building line departures regularises these 
longstanding conditions only and will not authorise any future encroachments or 
structural modifications unless separately and formally applied for. 
 
Accordingly, the objections do not present grounds for refusal, and the application 
should be favourably considered 
 

RESPONSE FROM TOWN PLANNER 
The applicant’s conclusion is noted however, the conclusion on the parking 
provision is not agreed with since only three (3) parking bays can be practically 
considered for transient guests. 
 

 
In light of the above, the objections and response thereto have been adequately 
discussed and resolved. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to point 7 of this report. 
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9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Refer to point 7 of this report. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The principle of spatial injustice is not applicable to the subject property. 

 
Spatial sustainability 
The property is located within the Coastal Protection of the Environmental 
Overlay Zone. However, the Environmental Management Services Department 
has no objection to the application subject to the compliance with the provisions 
of the EMOZ regulations. 

 
Efficiency 
The proposal to accommodate a guest house on the subject property is of such 
a nature that it seeks to diversify the use of the property and still maintain the 
residential nature of the property. The application is therefore in line with this 
principle. 

 
Spatial Resilience 
The proposal to accommodate a guest house on the residential property 
optimises the property by enabling additional income by renting guest rooms to 
transient guests and is therefore in line with the principle of spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the SDF. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
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N/A 
 

10.6 Impact on municipal engineering services 
 

The proposed development is situated on an already serviced site and no 
additional services are required. The proposal is supported by the Engineering 
Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The application does not trigger the provisions of NEMA or Section 38 of the 
National Heritage Resources Act. 

 
Furthermore, the Environmental Management Services Department confirmed 
that they do not have an objection to the application. However, since the property 
is located within the Coastal Protection Zone of the EMOZ, the property owners 
must comply with the schedule tables contained in the EMOZ regulations.  

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The proposal to accommodate a guest house on the property is in line with the 
consent use rights of the Single Residential zoning subject to the submission of 
an application. The guest house applications have previously been approved in 
the Sandbaai area along Kusweg. However, as discussed previously in the 
response to objections, only three (3) parking bays for guests can be 
accommodated practically on the site. This results in only 3 guest rooms 
permitted on the site. 

 
Furthermore, the departures relating to the garden sheds on the rear and western 
lateral building line as well as the departure relating to the existing dwelling 
encroaching the eastern lateral building lines are considered minor since only a 
small portion of these structures encroach the building lines. The departures are 
as follows: 

 
a) relax the western lateral building line from 2m to 1.88m to accommodate the 

existing garden shed; 

b) relax the northern rear building line from 2m to 1.3m to accommodate the 

existing garden shed, and  

c) relax the eastern lateral building line from 2m to 1.71 and 1.77m to 

accommodate a portion of the existing dwelling. 

 
The encroachments over the applicable building lines do not have doors, 
windows or openings closer than 1m from the erf boundary. This allows sufficient 
privacy, views and compliance with the fire regulations. Furthermore, the 
structures have been in place since the property owners took ownership in 2022. 

 
The objections relating to the boundary wall height exceeding the 2.1m height 
restriction has been mitigated since the applicant confirms that the property 
owners will remove the portions of the wall to comply with the height restriction 
and the relevant development parameters. 
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It must also be noted that the property has been utilised as a guest house prior 
to municipal approval being granted, therefore the application will also 
accommodate the determination of an administrative penalty.  

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The restrictive conditions as contained in Title Deed T.41901/2022 to be removed, 
read as follows: 

 
Clause B.(a) - “Dat die Maatskappy behou homself en sy opvolgers in regte alleenreg tot alle 

hotelle en dranklisensies, en die Transportnemer/s of sy/hulle opvolgers in regte 

sal die reg nie hê om enige hotel op te rig of om enige dranklisensie te besit, sonder 

om eers die skriftelike toestemming van die Direkteur van die Maatskappy of sy 

opvolgers in regte, te verkry.” 

 
The removal of the condition B.(a) is supported since the property owner will be 
permitted to apply for a liquor licence to serve alcohol to the guests of the guest house 
which is permitted under the use of a guest house in terms of the Scheme. 

 
Clause C.(a) - “That the above erf or erven be used for residential purpose only.” 

 

Clause C.(c) - “That not more than one dwelling together with outbuildings and accessories be 

erected on any of the above erven and that not more than one half of the area of 

any one of the above erven be built upon.” 

 
The removal of the conditions C.(a) and C.(c) is supported since the use of the property 
will remain in line with the applicable development rights in terms of the Scheme. A 
guest house is a consent use in terms of the Scheme and the development of a second 
dwelling (manager’s/owner’s quarters) is also in line with the Scheme. Furthermore, 
the Scheme permits a 50% coverage which makes the restriction of the coverage in 
terms of the title deed moot.  

 
Clause C.(d) - “That no building shall be erected on the above erf or erven within 4,72 metres of 

any boundary line between the said erf or erven and any street, road or avenue on 

which such erf or erven abuts; such space may only be used as gardens but shall 

not be built upon.” 

 
The removal of the condition C.(d) is considered favourable since the Scheme permits 
a 4m setback from the street boundary line and the removal of the conditions will allow 
the existing structures (outside stairs) to be in line with the latest approved building 
plan and to accommodate the proposed parking for the guests of the guest house. 

 
In terms of Chapter 4, Section 35(4) of the Overstrand Municipality’s By-Law on 
Municipal Land Use Planning, 2020 and Section 39(5) of the Land Use Planning Act, 
2014, when the municipality considers the removal, suspension or amendment of a 
restrictive condition; the municipality must consider the following: 
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The financial or other value of the rights 
 

No financial or other value of the rights in terms of the restrictive conditions enjoyed 
by the owner, are evident. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
No material personal benefits which accrue to the holder of the rights in terms of the 
restrictive conditions are evident. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended 

 
The property owner will benefit from the removal of the abovementioned title deed 
restrictions which will allow the utilisation of the property as a guest house, permit the 
on-site consumption of liquor for the guest house and legalise the existing 
encroachments over municipal property. The land use rights will therefore be in line 
with the development rights applicable in terms of the Scheme. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition 

 
No material social benefits to the restrictive conditions remaining in place in its 
existing form are evident. 

 
The removal of the restrictive conditions will allow the property owners to 
accommodate the guest house on the property in line with the applicable development 
rights in terms of the Scheme. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
The removal of the restrictive title deed conditions mentioned above will enable the 
property owner to utilise the property in line with the applicable development rights as 
per the scheme regulations. 

 
Furthermore, the proposal for a guest house will benefit the Overstrand area by 
means of additional rates and the increase the notion of tourism accommodation 
which is in line with the SDF. 

 
Conclusion 

 
The proposed application for the removal of the aforementioned restrictive title deed 
conditions is therefore considered favourable from a town planning perspective. 
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12. THE DESIRABILITY OF THE PROPOSAL 
 

Erf 91, Sandbaai is situated at 52 Kusweg. The property is zoned as Residential Zone 
1, measuring 951m² in extent. The desirability of the proposal to accommodate a five 
(5) bedroom guest house on the property and the legalise the unauthorised 
encroachments and activity is as follows: 

 
Accommodating a guest house on the property is in line with the consent use rights in 
terms of the Scheme and the applicable zoning. Similar developments have been 
accommodated in the Sandbaai area, specifically along Kusweg in Sandbaai. These 
developments have been approved subject to compliance with the development 
parameters. 

 
The departures relating to the two (2) garden sheds (applicable to the rear and western 
lateral building lines) as well as the departure of the existing dwelling (applicable to the 
eastern lateral building line) is considered minor since only small portions of these 
structures encroach the building lines. The departures maintain the 1m fire safety 
regulation as well as the 1m setback for doors, windows and openings from the erf 
boundary. Therefore, the departures are considered desirable from a planning 
perspective. 

 
The parking indicated on the subject property for a five (5) bedroom guest house with 
a second dwelling unit accommodating the manager’s/owner’s quarters is not 
considered adequate. The parking required is seven (7) parking bays: two (2) parking 
bays for the owner/manager and one (1) parking bay per guest room. Apart from the 
owner/manager’s parking requirements, only three (3) parking bays can practically be 
provided on-site as discussed previously. Therefore, the number of guest rooms is 
limited to three (3) due to the parking provision constraints. 

 
The property is not located within the HPOZ however, it is located within the Coastal 
Protection Zone of the EMOZ. The Environmental Management Services Department 
has no objection subject to the property owner complying with the schedule tables of 
the EMOZ regulations. 

 
The current property owners entered into a lease agreement on 8 July 2025 with the 
municipality for structures and gardening purposes that encroach onto the municipal 
property (see the encroachment agreement attached as Annexure I). 

 
The property is already located within a serviced area and is subject to the compliance 
with the Services Report by the Engineering Services Department. 

 
The additional use of the property being for guest house purposes will not negatively 
impact on the character of the area since the utilisation of the property will remain for 
residential purposes. 

 
The possible impacts of view corridors and privacy is maintained since the garden 
sheds over the applicable building lines are single storey and the encroachment of the 
existing dwelling house is considered minor. 

 
It must also be noted that the lower ground floor which contains a garage and access 
to a section of the of this floor be limited to storage use only since the floor to ceiling 
height does not comply with the requirements of habitable space. 
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Noting the objections relating to nuisance, noise and operational issues, the 
manager/owner of the establishment must therefore ensure that there are rules in 
place in order to mitigate the aforementioned issues. 

 
The unauthorised use of the property and the existing encroachments trigger the need 
for the determination of an administrative penalty which will be discussed below. 

 

DETERMINATION OF AN ADMINISTRATIVE PENALTY 
 

In terms of the By-Law the applicant must provide the following in terms of Section 
90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity, and extent of the contravention 

 

• The property owner took ownership of the property in 2022. As stipulated by 
the applicant, renovations were conducted to the property between January 
2023 to September 2023. This is noted however, a website investigation was 
conducted which revealed that a total of 6 bedrooms were available to let. This 
notion is clear from the application for rates rebate. See investigations and 
application for rates rebate attached as Annexure J. 

• A professional survey revealed 3 building line encroachments. Existing 
building line encroachment for the two garden sheds over the western lateral 
and rear building lines as well as a portion of the existing dwelling house over 
the eastern lateral building line. 

• Western lateral building line encroachment of the larger garden shed is 
0.016m². 

• Northern rear building line encroachment of the smaller garden shed is 
0.695m². 

• The eastern lateral building line encroachment of the existing dwelling house 
is 1.14m². 

• Existing total floor area of approximately 490.87m² being utilised for the guest 
house. 

(b) the conduct of the person (allegedly) involved in the contravention 
 

• The dwelling house was constructed in 2002 by the previous owner. 

• The garden sheds were constructed by the previous property owner in 2013 
and 2018.  

• The current property owner remained operational during the processing of the 
subject application.  

(c) a report by a quantity surveyor in matters of unauthorised 
building/construction 

 
A quantity surveyor provided the following price/m² for the encroachments over 
the building lines: 

 
Western lateral boundary (Garden shed, “A”) 
Encroachment area: ±0.016 m² 
Assessed at R 1,772.91/m² 
Applicable cost: R 28.36 (VAT incl.) 
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Northern rear boundary (Garden shed, “B”) 
Encroachment area: ±0.695 m² 
Assessed at R 4,063.33/m² 
Applicable cost: R 2,824.01 (VAT incl.) 

 
Eastern lateral boundary (Portion of existing dwelling, “C”) 
Encroachment area: ±1.14 m² 
Assessed at ±R 9,000.00/m² (average market rate for comparable finishes)  
Applicable cost: R 10,260.00 (VAT incl.) 

 
The total construction cost attributable to the encroachments is R13 112.37 (VAT 
inclusive), which is to be used as the basis for calculating the administrative 
penalty. 

 
The unauthorised use of the property as a guest house is calculated by utilising 
the total building footprint since the rooms are utilised interchangeably by the 
property owners/managers and the guests. The extent of the unauthorised use of 
the guest house is therefore 490.87m². 

 
(d) whether the unlawful conduct was stopped 

 
However, the previous property owner is responsible for both unauthorised 
building work that was completed in 2013 and 2018. The current property owner 
only took ownership of the property in 2022 and utilised the property as a guest 
house before and during the processing of the application. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

The property owner only took ownership of the property in 2022. However, the 
previous owner is responsible for the unauthorised building work, and the current 
owner is responsible for the unauthorised utilisation of the property as a guest 
house. 

 
It must be noted that the property owner was informed during the rates rebate 
application that an application for the relevant unauthorised activity be submitted. 

 

ADMINISTRATIVE PENALTY CALCULATION 
 

The contravention calculation is as follows: 
 

Unauthorised encroachment 
Quantity Surveyor Calculation: R13 112.37 
Encroachment: 1.851m² 

 
Note: It is of the opinion that the property owner sought immediate rectification of the unauthorised 
building line encroachment. Therefore, the opinion is held that an administrative penalty of 5% be 
imposed. 

 
Administrative penalty:  (R13 112.37 x 5%) = R655.62 

 
Unauthorised land use 
Land Value:    R2 280 000.00 
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Erf Size:    951m² 
Price/m²:    Land value ÷ erf size 

= R 2 397.48 / m² 
 
Unauthorised Land Use extent:  490.87m² ÷ 2 = 245.44m² 
Contravention Value:    (245.44m² x R2 397.48) = R588 437.49 

 
Note: Only one floor for guest house purposes is considered, therefore 50% of the floor area is used in 
the calculation. The property owner did not receive a notice of non-compliance and was previously 
subject to payment of outstanding rates, therefore an administrative penalty of 2.5% is imposed. 

 
Administrative penalty:  (R588 437.49 x 2.5%) = R14 710.94 

 
Total contravention penalty  = Building work + land use 

= R655.62+ R14 710.94 
= R15 366.56 

 
Conclusion 

 
With the above-mentioned stated, it is evident that the application is considered 
desirable from a town planning perspective subject to conditions of approval and that 
the property owner not be exempt from an administrative penalty. 

 
13. RECOMMENDATION 

 
1. that the objections be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for the 
removal of restrictive title conditions B.(a), C.(a), C.(c) and C.(d) as contained 
in Title Deed T41901/2022 applicable to Erf 91, Sandbaai, in order to 
accommodate a guest house with a manager’s/owner’s quarters on the subject 
property, be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for 
consent use applicable to Erf 91, Sandbaai, in order to operate a five (5) 
bedroom guest house with a manager’s/owner’s quarters on the subject 
property, be partially approved be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
4. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law) for 
departure in order to: 

   
 (a) relax the western lateral building line from 2m to 1.88m to accommodate 

the existing garden shed; 

 (b) relax the northern rear building line from 2m to 1.3m to accommodate the 

existing garden shed, and  

 (c) relax the eastern lateral building line from 2m to 1.71 and 1.77m to 

accommodate a portion of the existing dwelling, 

 be approved in terms of the provisions of Section 61 of the By-Law; 
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5. that the determination of an administrative penalty in terms of Section 90(4) of 
the By-Law for the unauthorised building work over building lines and the 
unauthorised land uses on the subject property, be imposed, and that an 
administrative penalty fee of R15 366.56 be payable within sixty (60) days of this 
decision;  and 

  
6. that the decisions in paragraphs 2. to 4. above be subject to the following 

conditions: 
   
 (a) that the approval of the guest house is limited to three (3) guest rooms 

only, 
   
 (b) that the manager/owner must reside on the premises permanently in 

relation to this planning approval; 
   
 (c) that the parking layout be revised to reflect condition point (a) above; 
   
 (d) that revised site plans reflecting condition points (a), (b) and (c) above be 

submitted at building plan submission stage; 
   
 (e) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage; 

   
 (f) that all the conditions of the Property Administration and the Engineering 

Services Department (attached as Annexures G and H), be complied with; 
   
 (g) that the rates of the property be amended accordingly in terms of the latest 

rates policy; 
   
7. that the applicant and person who commented be notified of their right of appeal 

in terms of Section 78 of the Overstrand Municipality Amendment By-Law on 
Land Use Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The objection has been adequately responded to. 
❖ The actual use of the property remains for residential purposes and is in line with 

the residential character of the Sandbaai area. 
❖ The subject property is not able to accommodate adequate parking for five (5) 

guest rooms and the manager’s/owner’s parking. 
❖ Adequate services are provided on-site, therefore no additional services are 

required. 
❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 

when it comes to land use and building line parameters. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners or the character of the area. 
❖ The proposal is considered in line with the Municipality’s SDF. 
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❖ The proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 

❖ That the administrative penalty is imposed; the onus remains on the property 
owner to ensure their property has the necessary development rights. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T41901/2022 
Annexure E: Objections received 
Annexure F: Response to objections by the applicant 
Annexure G: Comment: Property Administration Department Objection received 
Annexure H: Service Report 
Annexure I: Encroachment Agreement 
Annexure J: Website investigations and Rebate Application Form 
Annexure K: Professional Survey 
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