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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 1 AUGUST 2024 
 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 27 June 2024 
 
 
4. ITEM FOR CONSIDERATION 
 
4.1 ERF 193, 2 SCHOOL STREET, FISHERHAVEN, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS AND SUBDIVISION: MESSRS WRAP 
PROJECT OFFICE ON BEHALF OF JC & NL WALKER  

 
Report attached 
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4.1 
ERF 193, 2 SCHOOL STREET, FISHERHAVEN, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS AND 
SUBDIVISION: MESSRS WRAP PROJECT OFFICE ON BEHALF OF JC & NL WALKER  
 
193 HFH (4379/2023) 
H Olivier (028) 313 8900 Hermanus Administration 
21 June 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 3 May 2023 from Messrs WRAP on behalf of 
JC and NL Walker in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 on Erf 193, Fisherhaven for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16.(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed conditions E.4.(a), E.4.(b), 
E.4.(c) and E.4.(d) as contained in Title Deed T53094/2021 applicable to Erf 193, 
Fisherhaven to accommodate the proposed development. 

 
The restrictive title deed conditions read as follows: 
“E.  SUBJECT FURTHER to the following conditions imposed by the 

Administrator of the Province of the Cape of Good Hope in terms of 
Ordinance 33 of 1934 when approving the establishment of Fisherhaven 
Township, contained in the said Deed of Transfer No. 9841, dated the 3rd 
May 1972, namely: 

 
4. This erf shall be subject to the following further conditions, provided 

especially that where in the opinion of the Administrator after consultation 
with the Townships Board and the local authority, it is expedient that the 
restriction in any such condition should at any time be suspended or 
relaxed, he may authorise the necessary suspension or relaxation subject 
to compliance with such conditions as he may impose: 

 
(a) it shall not be subdivided; 

 
(b) it shall be used only for the purpose of erecting thereon one dwelling 

together with such buildings as are ordinarily required to be used 
therewith; 

 
(c) not more than 30% of the area thereof shall be built upon; 

 
(d) no buildings or structure or any portion thereof except boundary walls 

and fences shall be erected nearer than 4,72 metres the street line 
which forms a boundary of this erf nor within 3,15 metres of the rear 
or 1,57 metres of the lateral boundary common to any adjoining erf, 
provided that with the consent of the Local Authority, an outbuilding 
not exceeding 3,05 metres in height, measured from the floor to the 
wall plate and no portion of which will be used for human habitation, 
may be erected within the above prescribed rear space. On 
consideration of any two or more erven, this condition shall apply to 
the consolidated area as one erf;” 
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❖ Subdivision in terms of Section 16(2)(d) of the By-Law to subdivide Erf 193, 
Fisherhaven into 2 portions, namely: Portion A (approximately 762,5m2) and a 
Remainder (approximately 762,5m2). 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 1525m² in extent and is vacant.  The erf is located in a residential 
area and is zoned Residential Zone I. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation can be summarized as follows: 

 
❖ The property is larger than surrounding erven and the owner wants to subdivide 

the property to create additional housing opportunities. 
❖ The restrictive conditions prohibit the property to be utilized to its full potential. 
❖ The Title Deed restrictions is more restrictive than the Land Use Scheme. 
❖ The subdivision will create two erven each approximately 762,5m2 in extend. 
❖ The erven can also each accommodate a second dwelling. 
❖ Large population growth has been experienced in Fisherhaven from 2001. 

Smaller more affordable properties should be welcomed. 
❖ The MSDF indicate an additional 1165 dwelling units will be required between 

2019 to 2031, the application will help to address the future need. 
❖ The property is surrounded by other residential erven. 
❖ The erven will connect to the existing water and electricity network. 
❖ The Overstrand Municipality Engineering Services Branch confirmed an 

additional conservancy tank can be serviced and accommodated. 
❖ Both erven will obtain access from School Street. 
❖ The application is desirable as it would provide affordable housing, could lead to 

an increase in property values, the size of the two new erven will be in line with 
the size of surrounding properties, it will not have an impact on safety and health, 
it is not a heritage site, will have no impact on the biophysical environment, and 
will not have an impact on traffic, parking and access. 

❖ All proposed structures will have to comply with the Land Use Scheme 
regulations, and will not impact views, sunlight, or the character of the area. 

❖ The application has no impact on the environment and is in line with the 
Environmental Protection Overlay Zone (EMOZ). 

❖ The property falls in a Landscapes HPOZ in terms of the Heritage Protection 
Overlay Zone (HPOZ), but due to the low impact of the application, no further 
heritage studies were done. 
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❖ Municipal SDF 
The SDF promotes development within the Urban Edge, and this application 
complies with the SDF. 

 
❖ Overstrand Municipal Spatial Growth Management Strategy, 2010 (OGMS) 

This document is a guideline document utilized by the Town Planning 
Department.  The OGMS propose densification on 20% of the properties in 
Fisherhaven with subdivision.  The owner has a much larger property than 
surrounding properties, and therefore subdivision is proposed. 

 
❖ The application is in line with the SPLUMA and LUPA Planning Principles as 

follows: 
 

Spatial Justice 
The application will not contribute to spatial injustices. 

 
Spatial Sustainability 
Will provide infill densification with a sustainable method to create new properties 
without requiring additional land. 

 
Efficiency 
It will maximise the usage of the property and provide accommodation for 4 
families. 

 
Spatial Resilience 
The application is not in conflict with spatial planning policies and the Overstrand 
Municipality Regulations. 

 
Good Administration 
The municipality followed a good consultative process and public participation 
process. 

 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 

 
❖ The owner wants to construct a main dwelling and second dwelling, and the 

restrictive conditions prohibit this.  The restrictive conditions were inserted to 
protect the residential character, but the new policies make provision for higher 
density development in the whole Hermanus area to address housing needs. 

 
Evaluation in terms of Section 39.(5)(a) - (f) of the By-Law is as follows: 

 
(a) No person or entity will be affected financially by the removal of these restrictive 

title deed conditions. 
(b) No person is personally benefitting from these conditions as these conditions 

are only restricting the applicant. 
(c) The property owner will be gaining from the removal of the restrictive condition 

as it will allow them to utilize her property to its full extent. 
(d) These restrictive conditions do not have a social benefit. 
(e) There is no specific beneficiary of these condition. And no person or entity will 

be affected it these conditions are removed. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 19 January 2024 23 February 2024 

Gazette Yes 19 January 2024 23 February 2024 

E-mails to registered property 
owners / Site notice Yes 19 January 2024 23 February 2024 

Internal departments Yes 16 October 2023 24 November 2023 

Ward councillor Yes 16 October 2023 24 November 2023 

Total comments FIVE (5) 

Total letters of support ONE (1) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 22/01/2024 No objection. 

Building Control 16/10/2023 No objection. 

Engineering Services 29/01/2023 See Annexure F. 

Cape Nature 04/06/2024 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
E-mails were sent out to all registered property owners in Fisherhaven during the 
public participation process. 

 
Five (5) letters of objection and one (1) letter of support were received during this 
period and is listed below:  

 
 S Schoombie 
 Friends of the Botriver Estuary & Environs 
 G Lombard 
 L Davies 
 C & B van Blerk 
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 WM Coop – Support letter 
 

The letters are attached as Annexure D. 
 

The applicant was provided with an opportunity to respond to the objections, and 
their comments is attached as Annexure E. 

 
The objections, the applicant’s response and the Municipal Town Planner’s response 
can be summarised as follows: 

 
OBJECTION 1 - NEGATIVE IMPACT ON NEIGHBOURHOOD 

 
➢ Will have a negative impact on the semi-rural setting. 
➢ High density will impact the ambience of the village. 

 
APPLICANT’S RESPONSE 

 
“The comments are noted. 

 
The owners are however not proposing to have a negative impact on the surrounding 
neighbourhood. The desire to maintain the area’s unique character and tranquillity is 
paramount, and we share the commitment to preserve the appeal of Fisherhaven. 

 
A single subdivision is not expected to drastically affect the entire Fisherhaven area 
or have a negative effect on the surrounding area. 

 
The owner’s intention is not to disrupt the existing low-density, semi-rural setting of 
the neighbourhood. His aim is to enhance the property in a manner that respects and 
compliments the surrounding environment while meeting the needs of current and 
future residents. 

 
Preserving the status of Fisherhaven as a tourism destination is vital. The proposed 
amendments are aligned with this objective, seeking to enhance residential capacity 
without compromising the area's natural beauty and tranquillity. Responsible 
development can co-exist with promoting Fisherhaven as a tourism destination, and 
the owner is committed to ensure that any changes made contribute positively to this 
goal. 

 
Concerns about increased traffic and density are acknowledged. The owner is 
dedicated to implementing measures to mitigate any potential negative impacts on 
the neighbourhood in order to strike a balance between meeting the needs of 
residents and preserving the unique charm of Fisherhaven.” 

 
TOWN PLANNER’S RESPONSE 

 
At this stage Fisherhaven has the character of larger residential erven.  The OGMS 
indicates that there could be an increase of 20% in the number of residential units, 
with a total increase of 136 units.  It also recommends a total density of up to 10 units 
per hectare for this area. 
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In recent years no subdivisions were allowed due to that lack of sewerage 
infrastructure.  A fair number of removals of restrictive title deed condition 
applications were approved to allow for second dwellings, increased coverage per erf 
up to 50% and building line relaxations. 

 
The concerns of residents that the character of the area could be impacted, does 
have some validity.  After an investigation it was found that approximately 100 erven 
within Fisherhaven are larger than 1500m2.  If all erven within Fisherhaven is 
subdivided which are larger than 1500m2, approximately 100 new erven will be 
created.  This is also if service capacity is available for such additional ones to 
support such subdivisions at time of application, and such development will happen 
over time.  It is thus very difficult to say that one application for subdivision and 
removal of restrictive conditions will impact the character of the whole town. 

 
If the adjacent erven next to Erf 193 is considered, Erf 181 measures 778m2, and 
Erven 182, 183 and 192 measures 872m2 in extend.  The two proposed erven will 
each measure approximately 762,5m2 in extend, which is in line with the size of Erf 
181.  The surrounding property owners could also apply to remove the no second 
dwelling clause, and due to the fact that similar applications were approved by the 
Municipality, it in all probability will be supported. It is therefore difficult to proof that 
the application will lead to a negative impact on the character of Fisherhaven.  

 
OBJECTION 2- MISLEADING APPLICATION 

 
Plot is bigger than average, but only 125m2 more, and not large enough to be 
subdivided. 

 
APPLICANT’S RESPONSE 

 
“The objector confirmed that the property is larger than the average erven in 
Fisherhaven. The owner bought the property to subdivide due to its size and being a 
corner property. The location of the property is also advantageous as it is located 
close to the estuary and water’s edge which adds value to the proposed 
development.”  

 
TOWN PLANNER’S RESPONSE 

 
The average erf size of 1400m2 was quoted from the former Greater Hermanus 
Spatial Development Strategy, 2000.  It is not clear how this value was calculated, 
but percentage wise only approximate 14% of erven is larger than 1500m2.  The 
immediately surrounding erven is mostly 872m2 in extend. 

 
It is however not clear if the applicant’s comments can be considered to be 
misleading. 
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OBJECTION 3 - POLICY ALIGNMENT 
 

Densification can be reached by developing vacant land in terms of Overstrand 
Growth Management Strategy (OGMS). 

 
The Municipal Spatial Development Framework (MSDF) also states 
Fisherhaven must be developed as tourist destination. High density housing 
will spoil the tranquil setting. 

 
APPLICANT’S RESPONSE 

 
“The comment is noted, but the motivational report indicates the methods how the 
application aligns with the applicable policies and legislation.” 

 
TOWN PLANNER’S RESPONSE 

 
The applicant did motivate the application in terms of the OGMS, 2010 and the 
MSDF, 2020. 

 
The OMGS, 2010 is a guideline document and the erf falls in a densification area for 
up to 10 units per ha in terms of this document.  One of the OMGS, 2010 
interventions is to ‘provide a greater range of holiday accommodation’, and also “to 
promote appropriate incremental densification within the existing residential 
character”.  The application is thus in line with these aims. 

 
The MSDF, 2020 do earmark Fisherhaven/Hawston as tourist destinations.  It also 
promotes high residential growth areas on vacant land next to Hawston and 
Fisherhaven.  It however also clearly stipulates that the OGMS provides strategic 
detail to the proposals in the MSDF. 

 
The fact is the policy plans do make provision for some form of densification within 
the residential areas and should the scale of an application be considered to be 
appropriate; it can be supported.  

 
It is also very unlikely that a subdivision application will have a negative impact on 
tourism, it would rather provide for possible additional holiday accommodation.  

 
OBJECTION 4 – SERVICES 

 
➢ The MSDF motivates the sewer network requires extension. 
➢ The Eskom bulk electrical network will have to be upgraded with further 

development. 
➢ Title Deed restrictions must not be lifted without infrastructure upgrades. 

 
APPLICANT’S RESPONSE 

 
The sewage will be contained in closed conservancy tanks serviced by the 
municipality. The sewage system in the area can only be upgraded once the 
municipality has the required funds. As stated in the application, it should also be 
noted that the property owner will be required to pay a bulk services contribution levy 
that can be utilised by the Overstrand Municipality to upgrade any service 
requirements in the area.  
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If more subdivisions are allowed, more funds will be available to ensure the 
Fisherhaven sewage system can be upgraded. 

 
TOWN PLANNER’S RESPONSE 

 
The Municipal waterborne sewer network in Fisherhaven must be extended.  This is 
one of the main reasons why no subdivisions were approved in the last 
approximately 16 years.  The Engineering Services Branch however indicated in that 
time that should a property owner be willing to link into the main sewer line at own 
cost, subdivisions would be supported. 

 
The Engineering Services Branch indicated that at this stage there is some additional 
capacity to service conservancy tanks in Fisherhaven, and that they support the 
application subject thereto that the new erf has its own conservancy tank.  Each 
owner who wants to apply for a subdivision in Fisherhaven will however have to 
obtain confirmation from the Engineering Branch prior to applying for subdivision, 
that sufficient capacity exists at that stage to consider a conservancy tank system. 

 
The application was circulated to Eskom and no objection were received against the 
application.  

 
The comments are noted regarding the Title Deed.  Each application must however 
be considered on its own merit and changes to the environment must be taken into 
consideration.  

 
OBJECTION 5 - ENVIRONMENTAL CONCERNS 

 
➢ Relaxing building lines will result in the removal of more endangered 

fynbos. 
➢ There are two endangered fynbos types on erven, by allowing the 

application more fynbos will be removed. 
➢ If densification is allowed before the sewerage system is upgraded, it could 

create sewerage spillage into the Botriver Estuary, which is a UNESCO 
Biosphere Reserve and Heritage Site and RAMSAR site. 

 
APPLICANT’S RESPONSE 

 
“The comments have been noted. The site has however historically undergone 
transformation and has been systematically cleared as per the municipality's request. 
It is unlikely that any form of Fynbos vegetation remained on the site. Nevertheless, 
an environmental consultant has been appointed to ensure that no critically 
endangered types of Fynbos vegetation have been affected by the clearing 
activities.” 

 
“It is important to note that the owner was not aware of any important biodiversity 
present when he bought the property. To ensure that the property does not contain 
any significant flora, an environmental consultant was appointed to conduct a site 
visit and screening while submitting a listing notice application to the relevant 
authority.” 

  

8



MUNICIPAL PLANNING TRIBUNAL  1 AUGUST 2024 
 
 

TOWN PLANNER’S RESPONSE 
 

The application was forwarded to Cape Nature, and they indicated that the site was 
already transformed, and that a listing notice application was submitted to DEADP 
who indicated the site does not currently contain habitat which is conservation 
worthy. 

 
The applicant did provide a letter from DEADP wherein it is clearly indicates that no 
environmental processes are triggered. 

 
OBJECTION 6 - CREATING A PRECEDENT 

 
➢ If the application is approved, more similar application will be made 

creating a precedent. 
➢ If a precedent is created it will impact the natural environment. 
➢ All property owners with erven larger than 1500m2 will then be allowed to 

subdivide, this will increase the number of dwellings and traffic. 
 

APPLICANT’S RESPONSE 
 

“The application cannot establish a precedent, as town planning is inherently site-
specific. The idea that approving this proposal would automatically justify approval 
for other applications is not considered a valid rationale. Each application is 
assessed independently, taking into account its unique site characteristics and 
merits, to ascertain its suitability for approval. 

 
The Overstrand Municipality cannot be compelled to approve an application simply 
because the subdivision proposal for Erf 193 in Fisherhaven was allowed. The 
municipality is required to consider all factors that may influence their decision on an 
application.” 

 
TOWN PLANNER’S RESPONSE 

 
The applicant’s response is supported.  Each application is considered on its own 
merits. 

 
The OGMS also makes provision for some form of infill densification (10 units per ha) 
to create an additional 140 erven.  This is also a 14-year-old document, and higher 
forms of densification is promoted in provincial policies and is recommended in the 
MSDF. 

 
The fact is that some form of densification is identified in forward planning 
documents, and it is also not foreseen that if 140 new erven will be created in 
Fisherhaven, that a major increase in traffic will be created. 

 
OBJECTION 7 - REAR BUILDING LINES 

 
The 3,15m rear title deed building line ensures privacy between neighbours, 
and a double storey dwelling over such line will increase such impact. 
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APPLICANT’S RESPONSE 
 

“This comment is noted and taken into careful consideration. It is important to 
highlight that the proposed development does not seek any departure from the 
established rear municipal building line. The owner is committed to adhere to the 
prescribed 2m building line, consistent with the zoning parameters for all single 
residential properties across the Overstrand Municipality. The application is 
submitted to remove the restrictive title deed condition that restricts any building work 
to 3,15m. 

 
A 2m building line not only complies with the OMLUS but also adequately addresses 
concerns regarding privacy for all parties involved.”  

 
TOWN PLANNER’S RESPONSE 

 
The comments area noted. 

 
At this stage the erf is a corner plot, and it has no rear boundary, only lateral 
boundaries.  The 2m land use scheme building lines and the 1,57m Title Deed 
building lines are thus applicable to neighbours, and the owner of Erf 193 can 
construct a double storey unit up to the 2m lateral building line.  A 2m building line is 
thus applicable to the neighbour’s property at this stage. 

 
The subdivision would create a property with a 3,15m rear Title Deed building line 
next to the objector’s property.  The removal of the rear Title Deed building line 
would however not increase the impact on the neighbour should the property be 
developed in its existing state, as a rear building line was not applicable on such 
boundary. 

 
OBJECTION 8 - DENSITY  

 
➢ The subdivision is supported, but by constructing a second dwelling on 

each property would allow for four dwellings. This will create a densely 
populated site. 

➢ Higher density should not be allowed at this stage. 
 

APPLICANT’S RESPONSE 
 

There are numerous erven throughout the Overstrand, including Fisherhaven that 
are improved with two dwelling units. This is not considered out of the ordinary and 
is not expected to be a nuisance. Additionally, to continue above, no precedent can 
be created through this application as each application needs to be evaluated 
individually.  

 
Additionally, as motivated throughout the application, the owner only wants to align 
with the allowed uses of the Overstrand Municipality Land Use Management 
Scheme, where a second dwelling is a primary right in terms of the zoning.” 

 
TOWN PLANNER’S RESPONSE 

 
The concerns and applicants’ response are noted. 
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The Overstrand Land Use Scheme allows for a second dwelling of maximum 120m2 
as a primary right on Residential Zone 1 erven.  This office has also received and 
approved a fair number of applications for Removal of Restrictive applications in 
Fisherhaven to remove the clause that prohibited second dwellings.  It is therefore a 
reasonable request to construct a second dwelling on a Residential Zone 1 erf. 

 
It might sound extreme to allow 4 dwelling units on a property that only has the right 
to develop one dwelling.  It should however be seen in the local context.  The owners 
of the adjacent erven which measures between 778m2 and 872m2 can apply to 
construct second dwellings, as it is a primary right in terms of the Land Use Scheme.  
The subdivision of Erf 193 would provide for two erven of approximately 762,5m2 in 
extend, which is similar in size than adjacent erven.  If the two new erven utilize the 
primary right in term of the Land Use Scheme, it would be similar to the adjacent 
erven with second dwellings. 

 
The proposal for subdivision and to construct a second dwelling on each portion is in 
line with what was allowed on other erven within Fisherhaven.   

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The proposal will promote the alleviation of urban sprawl, and therefore place 
less pressure on valuable agricultural and sensitive environmental land. 

 
Efficiency 
The additional erf and second dwellings will make use of existing services and 
road infrastructure, ensuring services and facilities are used efficiently. 
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Spatial Resilience 
The application is in line with spatial planning policies which promotes a variety 
of residential opportunities and densification.  

 
Good Administration 
Procedure as determined by the Municipality has been followed and a good 
public participation process was followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

The application is consistent with the planning principles. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Consistent since it remains Residential. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

Same as Point 10.4. above. 
 

10.6 Impact on Municipal engineering services 
 

The area is fully serviced.  At this stage the water borne sewerage have not 
been extended, but the Engineering Branch has indicated that at this stage 
some capacity exists to accommodate a conservancy tank on the new property.  
Each application will however be considered on its own merits to ensure that 
services capacity exists prior to submitting a planning application.   

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The Title Deed does contain restrictive conditions, and applications are being 
made to remove such conditions. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents.   

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
There is no financial value of the rights. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The personal benefit for the applicant is to create an additional erf and two 
additional second dwellings which can be utilized as rental units for financial gain or 
the erf can be sold off for financial gain. 

  

12



MUNICIPAL PLANNING TRIBUNAL  1 AUGUST 2024 
 
 

The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
By removing the restriction that the erf may not be subdivided and that only one 
dwelling be allowed per erf, it enables the property owner to create an additional erf 
and a dwelling and second dwelling on each erf.  This will provide an additional erf 
that can be sold off to potential buyers or create more rental housing opportunities 
to the community.  It would also increase the property value of the land.  It would 
further also lead to an additional increase in rates and taxes for the Municipality. 

 
The restrictive conditions applicable of 30% coverage limitation on the property and 
the Title Deed Building Line restrictions, are now controlled in terms of the Land Use 
Scheme.  However, the removal of some building line restrictions would not allow 
the property owner too construct buildings closer to neighbours than in terms of the 
existing rights. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Application is made to only remove the restriction that the erf may not be 
subdivided, a second dwelling may not be erected on the property, some building 
line restrictions and a 30% coverage restriction. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The property is vacant and measures approximately 1525m² in extent.  The proposal 
is to subdivide the property into two portions each 762,5m² in extend, and construct 
a second dwelling on each of the portions.  

 
The application includes the removal of restrictive conditions prohibiting subdivision 
of the property and the construction of more than one dwelling on a property.  

 
At this stage, the Overstrand Municipality Land Use Scheme allow for second 
dwellings on properties, therefore the restrictive condition in the Title Deed prohibits 
the landowner to act on such rights.  

 
In terms of the SDF, 2020 the area is identified for residential purposes. In terms of 
the Overstrand Municipality Growth Management Strategy, 2010 the area is 
earmarked for densification up to 10 units/ha.  These policy/guideline documents 
promote densification to make maximum use of infrastructure and facilities.  This 
application complies with such aims. 

 
In the local context the one adjacent property is 778m2 in extend and the others are 
872m2 in extend.  The new proposed erven will be 762,5m2 in extend, which is not 
out of line the sizes of surrounding erven.  It is therefore foreseen that this part of 
the application will not have a negative impact on the character of the surrounding 
area or surrounding property owners. 
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The proposal is to erect second dwellings measuring 78m² and 72m2 respectively in 
extent on the two new properties.  The total coverage of all the buildings on the two 
properties is shown as 35% and 36% and would be over the 30% coverage 
restriction in the Title Deed.  Application is then also made to remove the 30% 
coverage restriction to allow the 50% coverage restriction in terms of the Land Use 
Scheme. 

 
Application is also made to remove the Title Deed restrictions for the 4,72m street 
building line, 1,57m lateral building line and 3,15m rear building line. 

 
Objections were received against the application, and the objections and applicant’s 
response thereon were discussed in detail under point 7.  The objections relating to 
Environmental concerns, misleading statements and Policy alignment, density and 
precedent were discussed in detail under that point. 

 
The concerns regarding character of the area, services and rear building line will be 
discussed further. 

 
This office has approved Removal of Restriction applications on erven in 
Fisherhaven to allow second dwellings.  This means there will be similar size erven 
than the proposed new portions which have a main and second dwelling.  The only 
reason why not more similar applications have been received, is due to the cost to 
make such an application.  It could at this stage be considered extreme to create 4 
units in an area where only one dwelling units were allowed, but as indicated earlier, 
the surrounding erven can also apply for second dwellings, and it will have a similar 
impact.  The fact is the Land Use Scheme makes provision for a second dwelling as 
a primary right, and second dwellings are part of the character of residential areas.  

 
There are also concerns that the removal of the 30% coverage limitation and 
building lines could impact the character of an area.  The Land Use Scheme allows 
for 50% coverage, and a fair number of properties in Fisherhaven have applied to 
remove/relax the 30% coverage limitation.  The proposal is to have 35% and 36% 
coverage respectively on the two new erven, and therefore it is not foreseen that it 
would impact on the character of the area. 

 
The removal of the 4,72m street building line can be supported, as the 4m Land Use 
Scheme building line will still be applicable, which sufficiently protect the character 
of the area.  The removal of the 1,57m lateral Title Deed building line is also 
supported, as the 2m Land Use Scheme building line will still have to be complied 
with.  

 
The objection of the one neighbour that a 3,15m rear Title Deed building line will 
ensure more privacy is noted.  At this stage the property only has lateral and street 
building lines, and a 1,57m Title Deed building line and 2m Land Use Scheme 
building line would be applicable next to the objector’s property.  The subdivision 
would create a property with a 3,15m rear Title Deed building line next to the 
neighbour.  The removal of the rear Title Deed building line would however not 
increase the impact on the neighbour should the property be developed in its 
existing state, as a rear building line is now not applicable on such boundary. 
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The objections with regards to availability of services are noted, and it was 
addressed in this report.  The waterborne sewerage has not been extended yet, but 
the Engineering Branch indicated that there is some capacity at this stage to 
accommodate some conservancy tanks.  Each application will however be 
considered case by case and on merit to ensure capacity exist. 

 
The application can therefore be supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 193, 
Fisherhaven for the removal of restrictive title conditions E.4.(a), E.4.(b), E.4.(c) 
and E.4.(d) as contained in Title Deed T53094/2021  of the property in order to 
remove conditions relating to no subdivision, limitation on second dwellings, 
building lines and coverage, be approved, in terms of the provisions of 
Section 61 of the By-Law; 

  
2. that the application in terms of Section 16.(2)(d) of the Overstrand Municipality 

Amendment By-Law on to subdivide Erf 193, Fisherhaven into two (2) portions, 
namely: Portion A (approximately 762,5m2) and a Remainder (approximately 
762,5m2), be approved, in terms of the provisions of Section 61 of the By-Law; 

  
3. that the approvals in 1 and 2 above is in terms of the provisions of Section 61 of 

the By-Law, subject to the following conditions: 
  
 (a) that this approval is only for the subdivision as indicated on Subdivision Plan 

number 22/102(001) dated 27 February 2023, submitted with the 
application; 

   
 (b) that this approval is only for the removal of restriction and subdivision and 

not an approval in terms of any other legislation; 
   
 (c) that building plans be submitted for all new buildings to the Building Control 

Department for approval, and that all conditions of the Building Control and 
Fire Departments be complied with at that stage; 

   
 (d) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (e) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with; and 
   
 (f) that all the conditions in the Services Report (attached as Annexure F), be 

complied with. 
   
4. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2020 
regarding the above approval. 
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14. REASONS FOR RECOMMENDATION 
 

❖ The application has followed due procedure. 
❖ The existing municipal services can accommodate the additional erf and 

additional dwellings and the application is supported by the Engineering Branch. 
❖ The subdivision of the erf is in line with the Overstrand Growth Management 

Strategy, 2010 which earmark this area with a density up to 10 units/ha. 
❖ The size of the new proposed erven will be in line with the sizes of surrounding 

properties, and it is not foreseen that the character of the area will be impacted 
on. 

❖ The restrictive condition prohibits the property to be developed to its full potential, 
as the land use scheme allows for second dwellings as a primary right, already 
stipulates building lines and a 50% coverage. 

❖ The proposed construction of a second dwelling are in line with the land use 
scheme, as the second dwelling will be smaller than 120m2 in extend. 

❖ It is not foreseen that the application will have a negative impact on the character 
of the area. 

❖ The applicant sufficiently addressed the objections, and the objections does not 
proof the application not to be desirable. 

❖ The application is in line with the General Principles of LUPA and SPLUMA, as 
the densification of areas within the urban edge will ensure valuable agricultural 
and environmentally sensitive land is not developed and create sustainable 
development.  The development is also efficient as existing services will be 
utilized. 

❖ The application is desirable. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T53094/2021 
Annexure E: Objections received 
Annexure F: Applicant’s response to objections 
Annexure G: Services Report 
Annexure H: Comment: Western Cape Government: EADP (Environmental) 
Annexure I: Comment: Cape Nature 
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