
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 JANUARY 2026 
 
 

4.5 
ERF 3095, 93 SEAVIEW DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, 
DEPARTURES AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: PLATINUM 
TOWN & REGIONAL PLANNERS CC ON BEHALF OF SONIC COMPUTERS AND WI-FI CC 
 
3095 KBB (4644/2024) 
H van der Stoep (028) 313 8900 Hermanus Administration 
17 November 2025 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 24 April 2024 from Platinum Town & Regional Planners 
CC on behalf of Sonic Computers and Wi-Fi CC on Erf 3095, Betty’s Bay in terms of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the removal of restrictive title deed conditions B.(2), B.(4), B.(6), C.(i)5.(b), 
C.(i)5.(d), and C.(ii)(n) as contained in Title Deed T11954/2019 of the property. 

 
The restrictive title deed conditions read as follows: 

 
B. SUBJECT TO and/or ENTITLED TO the benefit of the conditions referred to in the following 

Servitude Endorsements as contained in Certificate of Consolidation Title No T3720/1937, 
which endorsements are dated and reads as follows: 

 
(2) Dated 22nd October, 1948: 

 
By D/T no. 24234 dated 22.10.1948 certain conditions relating to water supply, type of business 
may be carried on, prohibition of petrol station on land, slaughter poles, cattle kraals, wood and 
iron buildings, non-division, manufacture of bricks and tiles, have been imposed, as will more 
fully appear on reference to the said Deed of Transfer. 

 
(4) Dated 1st December, 1950: 

 
By Deed of Transfer no. 18870/1950 dated this day certain conditions relating to water supply, 
type of business may be carried on, planting of trees, …………………, prohibition of petrol 
station, slaughter poles, cattle kraals, manufacture of bricks, tiles, etc., non-subdivision, have 
been imposed against and for the benefit of the remaining extent of the property hereby 
conveyed measuring 5960/6615 ha. As will more fully appear on reference to said Deed of 
Transfer. 

 
(6) Dated 28th August, 1951: 

 
By Deed of Transfer no. 14935/1951 certain conditions relating inter alia to: arrangements re 
water supply; submission of plans for approval; fencing of land for tea garden or room; approval 
re types of trade to be undertaken; erection of only one building; prohibition against erection of 
petrol service station, and other certain types of building; slaughter poles, cattle kraals, pigsties, 
cowsheds, manufacture of bricks, tiles, etc., which conditions are imposed in favour of the 
owner and successor in title to the remainder measuring 5954,9428 ha. held hereunder as will 
more fully appear on reference to the said Deed of Transfer. 
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C. SUBJECT to the following conditions contained in Deed of Transfer T12738/1959, namely: 
 

(i) “Opgelê deur die Administrateur van die Provinsiale Kaap die Goeie Hoop tydens die 
goedkeuring van Sunny Seas Dorp in terme van die voorwaardes van Ordonnansie nr. 33 
van 1934, soos gewysig: 

 
5. This erf shall be subject to the following further conditions provided especially that 

where, in the opinion of the Administrator after consultation with the Townships Board 
and the Local Authority, it is expedient that the restriction in any such condition should 
at any time be suspended or relaxed he may authorise the necessary suspension or 
relaxation subject to compliance with such conditions as he may impose: 

 
(b) It shall be used only for the purpose of erecting thereon one dwelling together with 

such outbuildings as are ordinarily required to be used therewith; 
 

(d) No building or structure or any portion thereof except boundary walls and fences 
shall be erected nearer than 4,72 metres to the street line which forms a boundary 
of this erf not within 3,15 metres of the rear or 1,57 metres of the lateral boundary 
common to any adjoining erf provided that with the consent of the Local Authority an 
outbuilding not exceeding 3,05 metres in height measured from the floor to the wall 
plate and no portion of which will be used for human habitation may be erected within 
the above prescribed rear spar. On consolidation of any two or more erven this 
condition shall apply to the consolidated area as one erf; 

 
(ii) Opgelê deur Hangklip Beach Estates Limited as synde van toepassing op alle erwe in 

Sunny Seas Dorp as synde ten gunste van geregistreerde eienenaar van enige erf in die 
Dorp; 

 
(n) No canteen, restaurant, bioscope, shop, factory, industry or any place of business or 

entertainment whatsoever (with the exception of boarding houses) shall be opened or 
conducted upon the General Residential erven. 

 
❖ Departures in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to – 
 

• relax the street building line from 4m to 0m to accommodate the existing infill 
area,  

• relax the lateral and rear building lines from 2m to 0m to accommodate the 
existing dwelling and transmission tower and 

• to exceed the permissible 8m height restriction to accommodate the existing 
10m high transmission apparatus on the property. 

 
❖ Determination of an Administrative Penalty in terms of the provisions of Section 

16(2)(q) of the Overstrand Municipality Amendment By-Law on Municipal Land 
Use Planning, 2020 for the determination of an administrative penalty for 
unauthorized land uses / building line encroachments on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
It is to be noted that the departure to exceed the permissible 8m height restriction to accommodate the existing 10m high transmission apparatus on the 
property is not applicable. Due to an administrative error it was included in the advertisement during the public participation. 
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2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The owner bought the property in 2019.  Complaints were received against the filling 
in 2023, unsightly building rubble and the conservancy tank above natural ground 
level.  In October the Compliance Town Planner did the inform the applicant that the 
filling is illegal and the tower and a land use application will have to be submitted.  The 
application was submitted in April 2024.  The applicant was informed to remove the 
rubble within the street reserve during October 2024.  

 
The owner complied with the above-mentioned. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 

REMOVAL OF RESTRICTIVE CONDITIONS IS MOTIVATED AS FOLLOWS: 
 

Title deed no. T6358/2021, pages 3-4, paragraph C.(i) (5)(d):  
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 

 
It is the intention of the landowner to rectify the illegal “transmission apparatus (cell 
phone tower)” and the transgressions on Erf 3095 Bettys Bay.  The “transmission 
apparatus (cell phone tower)” will be relocated to within the erf boundary and the 
portion of the dwelling house transgressing the erf boundary will be demolished.  

 
The removal, suspension or amendment of Conditions B.(2), B.(4), B.(6) C.(i)5.(b), 
C.(i)5.(d) and C.(ii)(n) in Title Deed T11954/2019 will have no financial benefit for any 
person or entity.  It will path the way for rectification of transgressions, whilst the 
broader community will still have the use of the “transmission apparatus (cell phone 
tower)” in the long term. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal: 

 
Taking cognizance of the intention, the removal, suspension or amendment of 
Conditions B.(2), B.(4), B.(6) C.(i)5.(b), C.(i)5.(d) and C.(ii)(n) in Title Deed 
T11954/2019 will have no personal benefit for any person or entity 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended: 

 
Taking cognizance of the intention, the removal, suspension or amendment of 
Conditions B.(2), B.(4), B.(6) C.(i)5.(b), C.(i)5.(d) and C.(ii)(n) in Title Deed 
T11954/2019 will have no social impact on society. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights. 
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The removal, suspension or amendment of Conditions B.(2), B.(4), B.(6) C.(i)5.(b), 
C.(i)5.(d) and C.(ii)(n) in Title Deed T11954/2019 will only remove some of the 
conditions in the applicable Title Deed. 

 

DEPARTURES ARE MOTIVATED AS FOLLOWS: 
 

Application is hereby made for the following: 

• to allow for a “transmission apparatus” on Erf 3095 Betty’s Bay; and 

• to relax the building line on the northern and the eastern boundary of the 
said erf to 0m.  

 
There has been since the 1990’s an existing “transmission apparatus (cell phone 
tower)” located in the north-eastern corner of Erf 3095 Betty’s Bay.  This tower is used 
by several internet providers (i.e. Sonic) to provide essential internet services/cell 
phone services between Kleinmond/Hermanus to the east and Pringle Bay/Rooi Els to 
the west.  

 
“Sonic Computers and Wi-Fi CC” bought the erf in 2019. It recently came to their 
attention that the “transmission apparatus (cell phone tower)” is illegal.  The situation, 
therefor, is now rectified with this land-use application.  

 
Further to the illegal “transmission apparatus (cell phone tower)”, did it also come to 
the attention of the Landowner that the foundation/base of the “transmission apparatus 
(cell phone tower)” and a portion of the dwelling house is transgressing the erf 
boundary.  This needs to be dealt with in two ways: 

 

• the relocation of the illegal “transmission apparatus (cell phone tower)” to be within 
the erf boundary, and 

• the relaxation of the building lines on the northern and eastern erf boundaries to 
0m to address the transgression of the “transmission apparatus (cell phone tower)” 
and the dwelling house.  The portion of the dwelling house that is currently 
transgressing the erf boundary line will be demolished up to the erf boundary.  

 
To legalize the demolition of the portion of the dwelling house that is currently 
transgressing the erf boundary line up to the erf boundary, the building line on the 
northern and eastern side of Erf 3095 Betty’s Bay needs to be relaxed to 0m. 

 
Application for the filling of an area over the prescribed building line(s), between 
the building line and the erf boundary, in terms of Section 16.1.1 a) of the 
Overstrand Municipality Land Use Scheme, 2020.  

 
It is the intention of the Landowner to landfill an area between the prescribed building 
line and the erf boundary for gardening/beautification and additional parking purposes. 

 

CONSISTENCY WITH SPLUMA AND LUPA PRINCIPLES: 
 

• Section 7(a) The principle of spatial justice  

• Section 7(b) the principle of spatial sustainability  

• Section 7(c) the principle of efficiency  

• Section 7(d) the principle of spatial resilience, whereby flexibility in spatial 
plans, policies and land use management systems are accommodated to 
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An existing “transmission apparatus (cell phone tower)” is located in the northeastern 
corner of Erf 3095 Bettys Bay since the 1990’s.  This tower is used by several Internet 
Providers (i.e. Sonic) to provide essential internet services/cell phone services 
between Kleinmond/Hermanus to the east and Pringle Bay/Rooi Els to the west.  
However, this “transmission apparatus (cell phone tower)” is illegal and needs 
rectification through the required land-use application.  The “transmission apparatus 
(cell phone tower)” and a portion of the dwelling house is also transgressing the erf 
boundary.  This needs rectification through the required Land-use Application.  It is 
also the intention of the landowner to landfill an area between the prescribed building 
line and the erf boundary for gardening/beautification and additional parking purposes. 

 

• Section 7(d) the principle of Good Administration 
 

The required public participation process, in accordance with the Overstrand 
Municipality Amendment By-Law on Municipal Land Use Planning, 2020, will be 
sufficiently dealt with via the advertising of the applications.  Their respective rights and 
all those affected will be adequately addressed during this process.  The "audi alterem 
partum- rule", therefore, will have been complied with.  The intrinsic knowledge of the 
process and the distribution of the Applications to internal and external parties (where 
applicable) will also lead indisputably to the adherence of this requirement. 

 

• Section 42(c) take into account: 
 

(i) the public interest 
(ii) the facts and circumstances relevant to the application  
(iii) the respective rights and obligations of all those affected  

 
The required public participation process, in accordance with the Overstrand 
Municipality Amendment By-Law on Municipal Land Use Planning, 2020, will be 
sufficiently dealt with via the advertising of the applications.  Their respective rights and 
all those affected will be adequately addressed during this process.  The "audi alterum 
partum- rule", therefore, will have been complied with.  The intrinsic knowledge of the 
process and the distribution of the Applications to internal and external parties (where 
applicable) will also lead indisputably to the adherence of this requirement. 

 

• Section 42(c) take into account: 
 

(iv) the state and impact of engineering services, social infrastructure and 
open space requirements  

 
There is no need for any additional engineering services (electricity, roads, storm water 
drainage, sewer and water), which are readily available.  Within the broader 
development itself will ample open space be provided. 

 

POLICY DOCUMENTS: 
 

The National Development Plan (NDP)  
 

The NDP is the supreme and overarching plan for South Africa that sets out the 
most crucial objectives and actions that need to be taken in the Republic of South 
Africa.  The focus is to eliminate poverty and reduce inequality by 2030.  The 
following sets out some of the key interventions that the NDP seeks to achieve:  
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• Significantly reduce unemployment and increase the size of the economy 
through a range of actions. 

• Invest in economic infrastructures, such as electricity, water, public transport, 
and broadband networks. 

• Enhance environmental sustainability and resilience. 

• Develop an inclusive rural economy through agri-processing and agriculture, 
tenure security, land reform. 

• Increase trade within Southern Africa. 

• Transform our human settlements, by co-locating places of work and human 
settlements, densifying our settlements, and improving public transport.  

• Improve education, training, and innovation at all levels of the education 
system. Improve the health outcomes of the country.  

• Enhance and ensure social protection and build safer communities.  

• Build a capable state.  

• Fight corruption. 

• Promote nation-building.  
 

While the NDP is an extensive plan with a significant amount of detail, more 
detailed Spatial Development Frameworks (SDF’s) are needed at provincial level, 
district level and municipal level.  These SDF’s should be local tools through which 
the NDP is implemented.  

 
Western Cape Provincial Spatial Development Framework (PSDF)  

 
This PSDF aims to put in place a coherent framework for the Province’s urban and 
rural areas that: 

 

• gives spatial expression to the national and provincial development agendas;  

• serves as basis for co-ordinating, integrating and aligning “on the ground” 
delivery of national and provincial departmental programmes;  

• supports municipalities to fulfil their municipal planning mandate in line with 
the national and provincial agendas; and  

• communicates government’s spatial development intentions to the private 
sector and civil society.  

 
In taking this forward the PSDF applies the following spatial principles:  

 
Spatial Justice:  
A socially just society based on the principles of equality, solidarity, and inclusion. 
Past spatial and other development imbalances should be redressed through 
improved access to and use of land. 

 
Sustainability and Resilience:  
Land development should be spatially compact, resource-frugal, compatible with 
cultural and scenic landscapes, and should not involve the conversion of high 
potential agricultural land or compromise ecosystems.  The focus must be on 
creating complex, diverse and resilient spatial systems that are sustainable in all 
contexts. 
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Spatial Efficiency:  
Efficiency relates to the form of settlements and use of resources - compaction as 
opposed to sprawl; mixed-use as opposed to monofunctional land uses; residential 
areas close to work opportunities as opposed to dormitory settlement, and 
prioritisation of public transport over private car use. 

 
Accessibility:  
Improving access to services, facilities, employment, training and recreation, and 
safe and efficient transport modes is essential to achieving the stated settlement 
transitions of the NDP and One Cape 2040.  Accessibility is also defined by 
convenient and dignified access to private and public spaces for people with 
impaired mobility.  

 
Quality and Liveability:  
The quality of an environment directly contributes to its liveability.   Legible built 
environments are characterized by the existence of landmarks such as notable 
buildings and landscaping, well- defined public spaces, as well as navigable street 
networks.  

 
To deliver on the Western Cape Growth Strategic Objectives, the PSDF focuses 
on growing the economy, building greater environmental resilience and much 
better inclusion.  It is summarised as follows: 

 

• Growing the Western Cape economy in partnership with the private sector, 
non-governmental and community-based organisations  

• Using infrastructure investment as primary lever to bring about the required 
urban and rural spatial transitions; and  

• Improving oversight of the sustainable use of the Western Cape’s spatial 
assets. 

 
These focus points are the pillars for the more detailed Spatial Development 
Frameworks (SDF’s) at district level (Overberg DC) and municipal (Overstrand LM) 
level. 

 
Overberg District Spatial Development Framework (ODSDF)  

 
The purpose of ODSDF is to:  

 

• Prepare a spatial perspective of the current developmental status quo within 
the Overberg District Municipality (ODM) to inform a basis for discussion on 
key spatial issues and linkages to other sector plans and opportunities to 
inform the Districts’ future spatial development.  

• Review and update the spatial vision and strategic direction of the municipality, 
to inform the drafting/amendment of the Integrated Development Plan (IDP) of 
the ODM; and  

• Review and update the Spatial Development Framework proposals to guide 
local municipalities in the district regarding future spatial planning, strategic 
decision-making, and regional integration.  The Overberg District SDF will 
focus on the following: 
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o Identifying the structure and role of settlement, o transportation, and 
regional services infrastructure across and between the local municipalities 
within the district area.  

o Classifying areas that require protection and conservation (i.e., protected 
areas), which include threatened ecosystems, critical biodiversity areas, 
valuable agricultural land, water catchment areas, and other resources of 
value within the district. 

o Identifying growth nodes, priority investment areas, and areas of rural 
decay within the District. 

o Classifying areas that require protection and conservation (i.e., protected 
areas), which include threatened ecosystems, critical biodiversity areas, 
valuable agricultural land, water catchment areas, and other resources of 
value within the district.  

o Resolving contradictions between the planning visions of the district’s local 
municipalities.  

o Describing the general urban design principles to be applied in all 
settlements located in the District Critically, the District SDF must guide 
local municipalities in the development of their own SDF’s, without 
impeding on local-level planning detail.  The district sets the framework and 
context for local municipalities to work within. It is also critical that the 
district aligns to the Provincial and National planning and policy context. It 
is therefore clear that the district must operate within a well-defined (at the 
conceptual level) policy and planning context and therefore is constrained 
to these insofar as possible proposals that can be made. 

 
Overstrand Integrated Development Planning (IDP)  

 
The Integrated Development Plan (IDP) is a municipality’s principal strategic plan 
that deals with the most critical development needs of the municipal area (external 
focus) as well as the most critical governance needs of the organization (internal 
focus).  It aims to co-ordinate the work of local and other spheres of government 
in a coherent plan to improve the quality of life for all the people living in an area. 
It should consider the existing conditions and problems and resources available 
for development.  The projects within the IDP are linked to the municipality’s 
budget. 

 
Overstrand Municipality Spatial Development Framework (SDF) 

 
The Municipal Spatial Development Framework is a sectoral component of the IDP 
that, in terms of the Municipal Systems Act, is aimed at providing general direction 
to guide decision making on an ongoing basis, aiming at the creation of integrated, 
sustainable, and habitable regions, cities, towns and residential areas.  Within the 
SDF a hierarchal classification of nodes is based on the nature of the function of 
the nodes, considering factors such as population size, influence sphere, 
interconnectivity, service delivery as well as informants from the Growth Potential 
of Towns Study, 2014 (GPTS). 

 

ENGINEERING SERVICES  
 

The current usage of engineering services infrastructure (i.e. electricity, water, sewer 
and storm water drainage) will not increase with the proposed “transmission 
apparatus” and “filling of an area beyond the building line”. 
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ENVIRONMENTAL ISSUE  
 

Erf 3095 Bettys Bay is located within an existing Township.  The proposed 
“transmission apparatus”, relaxation of the building line on the northern and eastern 
side of the Erf to 0m and the “filling of an area beyond the building line” will have no 
negative effect on the environment.  No environmental authorization is needed. 

 

DETERMINATION OF AN ADMINISTRATIVE PENALTY: 
 

The nature, duration, gravity and extent of the contravention  
 

The landowner bought Erf 3095 Bettys Bay in 2019, without knowing that the 
“transmission apparatus (cell phone tower)” is illegal or that the foundation/base of the 
latter and a portion of the dwelling house is transgressing the erf boundary.  The 
transgressions per se is approximately 10m² in the case of the “transmission apparatus 
(cell phone tower)” and 5m² in the case of the dwelling house.  

 
These transgressions do not significantly impact the surrounding environment or land 
use.  The adjacent property is a farm portion known as Portion 229 Hangklip 599, 
which is vacant.  The Landowner of the said farm portion was made aware of the 
situation with the possibility of buying a portion of the said farm portion to rectify the 
situation.  The Landowner of Erf 3095 Bettys Bay, however, opted to rather rectify the 
situation through the relocation of the “transmission apparatus (cell phone tower)” to 
within the erf boundary and the demolishing of the portion of the dwelling house up to 
the erf boundary.  Steps, therefore, are being taken to address the situation. 

 
The conduct of the person involved in the contravention 

 
Upon discovering the situation, the landowner promptly acted responsibility with the 
appointment of Platinum Town and Regional Planners to submit the required Land-
use Applications to rectify the situation.  

 
Whether the unlawful conduct was stopped 

 
The “transmission apparatus (cell phone tower)” is in operation since the late 1990’s. 
The current Landowner bought the property in 2019.  The unlawful conduct, in this 
case, was only noticed when the Landowner was recently made aware that the 
“transmission apparatus (cell phone tower)” is illegal.  The illegality of the “transmission 
apparatus (cell phone tower)” and the transgressions over the erf boundary were not 
intentionally and the Landowner is co-operative in addressing the matters to ensure 
that it is resolved appropriately. 

 
A report by a quantity surveyor in matters of unauthorised building/construction 

 
If the Overstrand Municipality determines that a Report by a Quantity Surveyor is 
needed, it will be submitted.  The estimated value of the transgressions, however, is 
minimal and will be rectified through the relocation of the “transmission apparatus (cell 
phone tower)” and the demolishing of a portion of the dwelling house transgressing the 
erf boundary.  A Land Surveyor was appointed to indicate the transgressions over the 
erf boundary and an Architect was appointed to indicate the rectifications on a Site 
Development Plan. 
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Whether a person involved in the contravention ha previously contravened this 
By-law or previous planning law29 

 
The Landowner bought Erf 3095 Betty’s Bay in 2019, not knowing the circumstances 
regarding the illegal “transmission apparatus (cell phone tower)” nor the transgressions 
over the erf boundary.  When made aware of this, he immediately commenced with 
the required actions to rectify the situation. 

 

CONCLUSION: 
 

We respectfully appeal to the Overstrand Municipality to consider the fact that the 
current Landowner wasn’t responsible for the illegal “transmission apparatus (cell 
phone tower)” nor the transgressions over the erf boundary line.  The landowner is in 
the process of rectifying the situation through the required Land-use Applications. We, 
therefore, request that the Overstrand Municipality waive the penalty fee. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 14 November 2024 20 December 2024 

Government Gazette Yes 15 November 2024 20 December 2024 

Email notices & site notice Yes 14 November 2024 20 December 2024 

Internal departments Yes 14 November 2024 20 December 2024 

Ward Councillor Yes 14 November 2024 20 December 2024 

Total comments THREE (3) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 14/11/2024 
No objection. All buildings to comply with 
NBR and all other applicable law. 

Environmental 
Management Services 

17/12/2024 No objection. 

Fire Department 05/02/2025 
No objection subject to compliance with the 
provisions of 10400-T:2024 and the By-Law 
relating to Fire Safety. 
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Property Management 21/11/2024 

The owner of Erf 3095 applied to encroach 
onto Erf 3048 to the south of Erf 3095 for the 
purpose of laying paving and beautifying the 
area. The application is still in process and 
there might be services that needs to be 
blocked off. The filling, beautification and 
paving on municipal property may not be 
commenced with until an agreement is 
entered into between the owner and the 
municipality (if the encroachment application 
is approved). 

Engineering Services 14/04/2025 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
The application was duly advertised in the local newspaper and Government Gazette. 
E-mail notifications were also sent out to all owners of the Sunny Seas Township and 
the Betty’s Bay Ratepayers Association.  Registered letters were also sent to 
individuals who do not have an email address.  A notice board was also placed on-site 
by the applicant’s consultant. 

 
Three (3) letters of objection were received forthcoming the public participation 
process from the following parties:  

 
 Guthrie & Theron Attorneys (A Marais) on behalf of LC & C Oosthuizen 
 MW & LA Greyling 
 A Schoeman 

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures E and F respectively. 

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 

 GUTHRIE & THERON ATTORNEYS 
 

OBJECTION – ADMINISTRATIVE PENALTY 
 

There is no objection in this regard and will abide by the municipality ‘s decision. 
 

APPLICANT’S RESPONSE 
 

Noted. 
 

TOWN PLANNER’S RESPONSE 
 

Noted. 
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 GUTHRIE & THERON ATTORNEYS 
 

OBJECTION – RESTRICTIVE TITLE DEED CONDITIONS 
 

It is noted that the cell phone tower is currently of great value to the area and provide 
an essential service to the residents.  However, services such as fibre are becoming 
available which less intrusive to the area.  It is proposed that the tower be temporary 
nature and limited to a specific time frame to allow a time period to convert to less 
intrusive services. 

 
There is no objection in the relaxation of title conditions pertaining to the northern and 
eastern boundaries as this seems not to effect residents.  There is however objection 
against the removal of any other title deed conditions not relating to aforesaid issues. 

 

APPLICANT’S RESPONSE 
 

It is acknowledged that technology such as fibre is available.  It is to be noted that 
Sonic is currently the front runner regarding the installation of fibre in (i.e.) Betty’s Bay.  
However, there will always be a need / place for cell phone towers as it serves as a 
back-up for fibre when the latter is “down”.  Another reason is that not all clients can 
afford the installation costs for individual fibre to their homes and towers and then must 
rely on the cell phone towers per se.  It is also to be noted that Security Companies 
uses the cell phone towers for their equipment, etc. 

 

TOWN PLANNER’S RESPONSE 
 

The comments of both parties are noted.  However, to put a time period on the 
operation of the cell phone tower will be irresponsible, since the community is 
depended on Sonic service and Telkom.  The installation of fibre is depended on users 
to be the financial viability which is depended on the number of permanent residents.  
Due to the number of vacant erven and non-permanent residents of the area, such a 
proposed time period may lapse and leave users without a reliable service. 

 

 GUTHRIE & THERON ATTORNEYS 
 

OBJECTION – LAND FILLING 
 

▪ Disregard of title deed conditions pertaining the accumulation of building rubble 
and installation of a sewerage tank are direct reasons for the application of land 
filling. 

▪ The erf is zoned Single Residential with no more than 5 parking areas required. At 
present there are three (3) garages and a parking bay on the property. 

▪ The entrance to the plots and properties adjacent to Erf 3095 is served by a single 
lane road and for this reason the application for land filling and removal of title deed 
conditions effecting the southern boundary should not be allowed.  As an 
alternative it is proposed that the movement of traffic and service vehicles are 
accommodated by the Municipality considering a cul-de-sac with a turning circle 
which will provide sufficient space. 

▪ The sewerage tank had been installed on top of the area to be land filled and is in 
transgression of the title deed conditions and should be removed. 

▪ The objector supports the movement of the entrance of Erf 3095. 
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APPLICANT’S RESPONSE 
 

The main point made is regarding the building rubble, the location of the septic tank 
and the proposed land filling.   

 
The following needs to be noted: 
(a) all building rubble has been removed; 
(b) the septic tank is within the boundaries of Erf 3095; 
(c) the placement of the septic tank was done with the assistance of and approved by 

OLM: Building Control; 
(d) because of the rocky terrain, the septic tank is above ground; 
(e) the “filling”, therefore, is to eventually “hide” the septic tank via landscaping / 

beautification of the broader area; 
(f) the reference to garages and parking bays on site is irrelevant; 
(g) The suggestion regarding the “entrance / cul-de-sac”; and in the same paragraph 

the reference to “our clients are not opposed to the movement of the entrance to 
Erf 3095” is noted. 

 

TOWN PLANNER’S RESPONSE 
 

It is correct, the building rubble was removed from the road reserve.  The conservancy 
tank does protrude above natural ground level and, in a letter, dated 24 April 2025, 
Salandra SOS Ondernemings, specialist contracting company experienced in ground 
excavation, indicated after inspection that it is not feasible installing the Conservancy 
tank underground due to the presence of rock and boulders.  The only viable method 
would involve the use of dynamite.  

 
The proposal to construct a cul-de-sac by the Municipality is not financially viable, since 
sufficient space is available in the road reserve of 50 Cape Feet, is approximately 
15,7m for turning of vehicles. 

 
 MW GREYLING  

 

OBJECTION – CELLPHONE TOWER 
 

It is mentioned that the cell phone tower was erected before the current owners bought 
the property.  However, ignorance is not an excuse and claiming prompt response by 
appointing Platinum Town planners is not a true reflection of good conduct especially 
considering the numerous transgressions. 

 

APPLICANT’S RESPONSE 
 

“The Cell Phone Tower”:  the arguments are noted.  The proposal to “disguise” the cell 
phone tower as a tree, is a possibility to be considered as it will then blend in with the 
broader area.  However, the possible influence of technology will need to be 
considered. 

 

TOWN PLANNER’S RESPONSE 
 

It should be noted that during an application by SONIC for a tower in a business node, 
it was mentioned that a tower will be less visible against the backdrop of the mountain.  
The proposed tree will not necessary be the best option, since there are not major 
trees in the area and colour coding may be a better option. 
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 MW GREYLING  
 

OBJECTION – RESTRICTIVE TITLE DEED CONDITIONS 
 

The rights of the community would be infringed upon to have the erf be rezoned or 
reclassified to include business. It will only benefit the landowner. 

 

APPLICANT’S RESPONSE 
 

Title Restrictions”:  Erf 3095 will not be rezoned to “business”.  Only “permission / 
consent” is requested to allow for a “transmission apparatus”.  The zoning remains 
“Residential Zone 1: Single Residential (SR1)”. 

 

TOWN PLANNER’S RESPONSE 
 

The application is not for rezoning or reclassified.  The application for the tower is dealt 
with as a departure and valid for 10 years in terms of the Overstrand Municipality 
Amendment By-Law on Municipal Planning, 2020. 

 
 MW GREYLING  

 

OBJECTION – BUILDING LINES 
 

No objection. 
 

APPLICANT’S RESPONSE 
 

Noted. 
 

TOWN PLANNER’S RESPONSE 
 

Noted. 
 

 MW GREYLING  
 

OBJECTION – LAND FILLING 
 

The statement that the owner intends to landfill the area between the building line and 
the boundary is incorrect, the area has been filled already, which warrant a penalty. 
Owners should know not dump rubble on the properties without prior consent of the 
Municipality.  The initial driveway was filled in, and new parking has been used for 
around 2 years. 

 
The reference to beautification is laughable, Erf 3095 had a good street appeal before 
it was filled up.  The septic tank was installed within the rubble dumping site, but clearly 
protruding and visible for not only Seaview Drive, but also Clarence Drive. 

 
There are two options: 
Complete removal of each and every piece of rubble and the septic tank, bringing 
Erf 3095 back to its condition before the illegal dumping and filling. 
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The structure be approved with a relaxed building line subject to the following:  

• A structural assessment and confirmation that the landfilled area is stable. 

• A clearance report that no hazardous material has been used as filling. 

• Complete beautification of the road and commitment to maintain. This will include 
hiding the septic tank. 

• Cleaning up the surrounding area. 

• The above to be completed within a reasonable 6 months of the municipality 
decision. 

 

APPLICANT’S RESPONSE 
 

“Filling” 
 

The following needs to be noted: 
 

▪ All building rubble has been removed; 
▪ The septic tank is within the boundaries of Erf 3095; 
▪ The placement of the septic tank was done with the assistance of and approved 

by OLM: Building Control; 
▪ Because of the rocky terrain, the septic tank is above ground; 
▪ The “filling”, therefore, is to eventually “hide” the septic tank via landscaping / 

beautification of the broader area; 
▪ Condition 2 (page 3) is reasonable and will be attended to once the OLM has 

decided regarding the Land-use Applications submitted. 
 

TOWN PLANNER’S RESPONSE 
 

The objector is correct, there is no intention to fill, the filling already occurred. The 
building rubble was removed from the road reserve.  The conservancy tank does 
protrude above natural ground level and, in a letter, dated 24 April 2025, Salandra 
SOS Ondernemings, specialist contracting company experienced in ground 
excavation, indicated after inspection that it is not feasible installing the Conservancy 
tank underground due to the presence of rock and boulders.  The only viable method 
would involve the use of dynamite.  

 
The two options indicated by the objector relates to the filling and conservancy tank on 
the property.  Option 2 is the most viable and not unreasonable and is supported. 

 
 A SCHOEMAN 

 

OBJECTION 
 

The concern is that should the application be approved, it will set a precedent for all 
future buildings. 

 

APPLICANT’S RESPONSE 
 

The content of the Objection is noted. 
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There has been since the 1990’s an existing “transmission apparatus (cell phone 
tower)” located in the north-eastern corner of Erf 3095 Bettys Bay.  This tower is used 
by several Internet Providers (i.e. Sonic) to provide essential internet services/cell 
phone services between Kleinmond/Hermanus to the east and Pringle Bay/Rooi Els to 
the west.  It only came recently to the attention “Sonic Computers and Wi-Fi CC”, the 
Owner of Erf 3095, that the “transmission apparatus (cell phone tower)” is illegal.  The 
situation, therefore, is now rectified with the required Land-use Application.  
Furthermore, did it also come to the attention of the Landowner that a portion of the 
foundation/base of the cell phone tower and the dwelling house is transgressing the 
erf boundary.  This transgression, therefore, also needs to be rectified with the required 
Land-use Application. 

 
The Approval of the Land-use Applications on Erf 3095 will not create a president for 
other similar Applications as each Application in Betty’s Bay will always be adjudicated 
on its own merit(s). 

 

TOWN PLANNER’S RESPONSE 
 

The one aspect which is unclear, whether the cell phone tower was erected in 1990 
and not when the present owner purchased the property.  No proof has been submitted 
that the tower was in existence in 1990 and therefore the assumption can be made 
that the tower may have been erected with the purchase of the property by Sonic.  Be 
it as it may, Sonic is a primary internet connection provider in the area, which it to the 
benefit of the community, especially during fire season and elderly depending on 
reliable connection should the need arise. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
Not Applicable. 

 
Spatial Sustainability 

 
The application does not impede on any agricultural and or environmental areas.  

 
Efficiency 

 
Municipal services are available, as well as electricity from Eskom. 
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Spatial Resilience 
 

The dwelling on the property was approved in 1996, and any additions will be 
subject to the National Building Regulations, 1977 to ensure resilience of the 
property. 

 
Good Administration 

 
The applicant complied with the public participation process as stipulated by the 
Municipality. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF 2020. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

Existing services are provided by the Municipality and Eskom. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

N/A 
 

11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement 

 
There is no financial value to be gained by the community of Sunny Seas should the 
restrictive condition be removed. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
The owner and the community will benefit from the availability of Internet services.  
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The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed 

 
The owner will accrue financial benefit pertaining internet services provided. 

 
The social benefit of the restrictive condition remaining in place 

 
The social benefit should the condition remain in place is the loss of internet services. 

 
The social benefit of the removal of the restrictive condition 

 
The benefit is that SONIC the provider of internet services remains in business to 
ensure access to the community of Betty’s Bay. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those 
rights 

 
The removal, suspension or amendment of the restrictive conditions will not be 
completely removed. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 
 

Each condition will be dealt as follows: 
 

It should be noted that any reference to business is not applicable to this 
application, since cellphone towers were not available in South Africa in 1940’s 
or 1950’s. 

 
Restrictive Conditions applied for: 

 
Condition B.(2): The condition be amended to exclude the wood and iron restriction, 

since the cellphone tower is made of steel. 
 

(2) Dated 22nd October, 1948: 
 

By D/T no. 24234 dated 22.10.1948 certain conditions relating to water supply, type of business may be 
carried on, prohibition of petrol station on land, slaughter poles, cattle kraals, wood and iron buildings, 
non-division, manufacture of bricks and tiles, have been imposed, as will more fully appear on reference 
to the said Deed of Transfer. 

 
Condition B.(4): The condition has no impact on the application and remains in 

place. 
 

(4) Dated 1st December, 1950: 
 

By Deed of Transfer no. 18870/1950 dated this day certain conditions relating to water supply, type of 
business may be carried on, planting of trees, …………………, prohibition of petrol station, slaughter 
poles, cattle kraals, manufacture of bricks, tiles, etc., non-subdivision, have been imposed against and 
for the benefit of the remaining extent of the property hereby conveyed measuring 5960/6615 ha. As will 
more fully appear on reference to said Deed of Transfer. 
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Condition B.(6): The condition be amended to exclude “erection of only one 
building”, since the restriction prohibits any outbuilding as per the 
Land Use Scheme, which makes provision for outbuildings. Thus, a 
loose standing garage will not be allowed per example. 

 
(6) Dated 28th August, 1951: 

 
By Deed of Transfer no. 14935/1951 certain conditions relating inter alia to: arrangements re water 
supply; submission of plans for approval; fencing of land for tea garden or room; approval re types of 
trade to be undertaken; erection of only one building; prohibition against erection of petrol service station, 
and other certain types of building; slaughter poles, cattle kraals, pigsties, cowsheds, manufacture of 
bricks, tiles, etc., which conditions are imposed in favour of the owner and successor in title to the 
remainder measuring 5954,9428 ha. held hereunder as will more fully appear on reference to the said 
Deed of Transfer. 

 
Condition C.(i)5.(b):  The condition restricts a cellphone tower, and it is proposed 

to be removed. 
 

(b) It shall be used only for the purpose of erecting thereon one dwelling together with such 
outbuildings as are ordinarily required to be used therewith; 

 
Condition C.(i)5.(d): The condition restricts any structurers over the title deed 

building lines and needs to be removed to accommodate the 
cellphone tower and existing dwelling over the building lines. 

 
(d) No building or structure or any portion thereof except boundary walls and fences shall be erected 

nearer than 4,72 metres to the street line which forms a boundary of this erf not within 3,15 metres 
of the rear or 1,57 metres of the lateral boundary common to any adjoining erf provided that with 
the consent of the Local Authority an outbuilding not exceeding 3,05 metres in height measured 
from the floor to the wall plate and no portion of which will be used for human habitation may be 
erected within the above prescribed rear spar. On consolidation of any two or more erven this 
condition shall apply to the consolidated area as one erf; 

 
Condition C.(ii)(n): The condition can remain in place, since the reference to 

business in 1959 has no bearing on the application of a 
cellphone tower as it did not exist in South Africa. 

 
(n) No canteen, restaurant, bioscope, shop, factory, industry or any place of business or entertainment 

whatsoever (with the exception of boarding houses) shall be opened or conducted upon the 
General Residential erven. 

 

DEPARTURES 
 

Cellphone Tower 
 

It is unclear when the tower has been erected. The historical view of Google Maps is 
not detailed enough to estimate the construction of the tower. 
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Upon surveying the erf, it is clear that the tower does transgress the erf boundary. 
The applicant will move the structure within the erf boundary to ensure compliance 
with the erf boundary. The proposed location will be located behind the dwelling, 
which lessen the impact of the tower. One important aspect is that SONIC is the 
primary provider of internet services in the area. Due to the town’s linear development, 
connectivity between the different towers relies on line of sight to enable quality 
service. Although the people object to these towners in the business nodes and or 
along the mountains, they still want the service and complain if the service is not fast 
enough or reliable.  

 
One of the objectors did indicate that the tower should be a temporary approval until 
such time fibre is introduced to Betty’s Bay.  Unfortunately, this aspect cannot be 
predicted due to the cost of installing fibre and the return on the investment must be 
guaranteed.  Due to the non-permanent residency in Betty’s Bay, the providers of 
such technology will not take the risk if it is not financially viable.  To soften the impact 
of the tower visually, it was suggested to camouflage the tower as a tree.  One should 
be careful, since to have an isolated tree in an area with shrubs and fynbos vegetation 
will be more detrimental and out of place.  A better option will be colour-coating. 

 
The tower fulfils an essential service in the area, and the applicant will relocate the 
structure behind the building to lessen the impact.  The departure is recommended 
for approval. 

 
Dwelling 

 
It is clear from the Land Surveyors diagram; the building was not built according to 
the plan as approved in 2006.  The applicant proposes to remove the portion of the 
dwelling transgressing the erf boundary.  This will entail that the building will be 
located on the 0m lateral boundary.  The application needs to be evaluated in terms 
of the area, and the adjacent property is zoned Agriculture and 22ha in extent.  The 
latter have a building line of 30m, and the departure will have no impact on the 
adjacent property.  The departure is recommended for approval. 

 
Filling 

 
The controversy is the filling above 1m over the building line in the area between the 
building line and the erf boundary and the conservancy tank above natural ground 
level.  The applicant has done the filling without any approvals.  The tank was built 
due to rock formations, which would have involved dynamiting the area should the 
tank be located below natural ground level and this was reiterated by Salandra SOS 
company.  See Annexure H. 

 
The conservancy tank does protrude quiet high above natural ground level and has 
to camouflaged, which is not impossible to lessen the impact form the adjacent 
landowner and the vies from Sea view Drive and Clarence Road. 

 
The filling is quite extensive.  The rubble extended from the erf onto the road reserve. 
The applicant was requested to remove the rubble from the road reserve and clean 
up the road.  This has been done. It is clear that the filling was used to create a 
platform in front on the house for easier access to the garages (on same level) and 
turning of vehicles.  The access of the property was relocated towards the east of the 
property, which is less steep than the approved access to the west of the property 
and attribute to better manoeuvrability in front of the dwelling. 
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The adjacent landowner is correct in his objection that the applicant should have read 
his Title Deed with regard to rubble and the development parameters of the Land Use 
Scheme.  The proposal of the objector is not unreasonable which is stipulated in the 
objection as follows:  

 
▪ A structural assessment and confirmation that the landfilled area is stable. 
▪ A clearance report that no hazardous material has been used as filling. 
▪ Complete beautification of the road and commitment to maintain. This will 

include hiding the septic tank. 
▪ Cleaning up the surrounding area. 
▪ The above to be completed within a reasonable 6 months of the municipality 

decision. 
 

This will address Condition 5(p) with regard to unsightly debris. 
 

It is further proposed that a visual study be done with regard to the tower, to be able 
to assess the most efficient way to soften the visual impact with the mountain as 
backdrop. 

 
Conclusion 

 
The application is recommended subject to conditions. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: 

 
The nature, duration, gravity and extent of the contravention: 

 
The cellphone tower transgresses 10m² and the dwelling 5m².  The dwelling has an 
approved building plan dated 2006 and it is clear that the dwelling was not built 
according to plan.  The present applicant did not construct the dwelling. 

 
The cellphone tower has been built without a building plan or land use application, 
but it is unclear when the construction took place. 

 
The conduct of the person involved in the contravention 

 
The applicant was requested to remove the rubble on the road, which he has done.  
A compliance notice was issued, and the applicant did appoint a consultant to deal 
with the transgressions.  The work on the filling was stopped until such time the 
application has been processed. 

 
Whether the unlawful conduct was stopped 

 
Yes. 

 
A report by a quantity surveyor in matters of unauthorised 
building/construction 

 
No report was submitted. 

 
Whether a person involved in the contravention has previously contravened 
this By-law or previous planning law 
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No. 
 

ADMINISTRATIVE PENALTY 
 

The administrative penalty is calculated as follows: 
 

Budget 2025/2026 - Formal Structure – habitable (erven larger than 150m²) per m² -  
Budget Construction cost: R21 468,00 
Transgression:   5m² 
Total value: m² =  R107 340,00 
1% of R107340,00 = R1073,40 

 
Reason for 1% penalty: The building plan was approved in 2006 and was not built 
according to plan.  The applicant bought the erf in 2019 and only became aware of 
the transgression after the surveying of the erf.  He will have to demolish the portion 
of the dwelling transgressing the erf boundary and rebuild.  This will already have a 
cost implication for the applicant. 

 

CELLPHONE TOWER: 
 

Budget 2025/2026 - Formal Structure – non habitable per m² - No quotations 
received:  
Land Value:  R807 000,00 
Transgression: 10m² 
Total value: m² = R807000,00 / 1338 m² =R603,14 per m² x 10m² = R6031,40 
10% of R6031,40 = R603,14 

 
Reason for 10% penalty: The landowner is also the owner of SONIC, and it is unclear 
when the tower was constructed.  The motivation indicated 1990, however no proof 
was submitted in this regard.  It is therefore possible that the property was purchased 
for the sole purpose of constructing a cell phone tower for more efficient internet 
connection. 

 

FILLING: 
 

Budget 2025/2026 - Formal Structure – non-habitable per m² - No quotations 
received: 
Land Value:  R807 000,00 
Transgression: 131m² 
Total value: m² = R807 000 / 1338m² (Erf size) =R603, 14x 131m² = R79 011,34 
10% of R79 011,34 = R7 901,13 

 
Reason for 10% penalty: The owner has filled the property without the necessary 
approvals.  A notice was issued to submit an application and remove the rubble from 
the road reserve.  The applicant was informed of the illegal filling in September 2023, 
however only submitted the application in April of 2024. 

 

TOTAL ADMINISTRATIVE PENALTY: R9 577,67 
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13. RECOMMENDATION 
 

1. that the objections be noted. 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3095, Betty’s 
Bay for the removal of restrictive title deed condition Conditions C.(i)5.(b) and 
C.(i)5.(d) as contained in Title Deed T11954/2019 of the property to 
accommodate the encroachments of the existing structures on the property, 
be approved, in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3095, Betty’s 
Bay for the removal of restrictive title deed Condition B.(4) and Condition C.(ii)(n) 
as contained in Title Deed T11954/2019 of the property to accommodate the 
encroachments of the existing structures on the property, not be approved, in 
terms of the provisions of Section 61 of the By-Law; 

  
4. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3095, Betty’s 
Bay for the removal of restrictive title deed Conditions B.(2) and B.(6) as 
contained in Title Deed T11954/2019 of the property to accommodate the 
encroachments of the existing structures on the property, not be approved, in 
terms of the provisions of Section 61 of the By-Law; but be amended to read as 
follows: 
 
B.(2) 
By D/T no. 24234 dated 22.10.1948 certain conditions relating to water supply, type of business 
may be carried on, prohibition of petrol station on land, slaughter poles, cattle kraals, non-division, 
manufacture of bricks and tiles, have been imposed, as will more fully appear on reference to the 
said Deed of Transfer. 
 
B.(6) 
By Deed of Transfer no. 14935/1951 certain conditions relating inter alia to: arrangements re water 
supply; submission of plans for approval; fencing of land for tea garden or room; approval re types 
of trade to be undertaken; prohibition against erection of petrol service station, and other certain 
types of building; slaughter poles, cattle kraals, pigsties, cowsheds, manufacture of bricks, tiles, 
etc., which conditions are imposed in favour of the owner and successor in title to the remainder 
measuring 5954,9428 ha. held hereunder as will more fully appear on reference to the said Deed 
of Transfer. 

  
5. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3095, Betty’s 
Bay for a departure to relax the rear and eastern lateral building line from 2m to 
0m to accommodate the transmission tower and dwelling, be approved, in terms 
of the provisions of Section 61 of the By-Law; 

  
6. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3095, Betty’s 
Bay for a departure for the filling of an area over the prescribed building line(s), 
between the building line and the erf boundary, in terms of Section 16.1.1 a) of 
the Overstrand Municipality Land Use Scheme, 2020, be approved, in terms of 
the provisions of Section 61 of the By-Law; 

  

305



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 JANUARY 2026 
 
 

7. that the above approvals in Points 2 - 6 be subject to the following conditions: 
  
 (a) that this approval is not an approval in terms of any other legislation; 
   
 (b) that the departures of the building lines are restricted as per plan 001, 

dated 24 October 2024, as submitted with the application; 
   
 (c) that a visual impact study be done to determine solutions to minimize the 

tower’s impact on the environment;  
   
 (d) that no additional equipment to be added onto the tower; 
   
 (e) that a revised building plan be submitted to the Building Control 

Department for approval, and that all conditions of the Building Control – 
and the Fire Department be complied with at that stage; in compliance with 
the approval; 

   
 (f) that the amended title deed be submitted for record purposes to the 

Municipality; 
   
 (g) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (h) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (i) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with, and 
   

 (j) that all the conditions in the Services Report (attached as Annexure G), be 
complied with. 

  
8. that the following be adhered to and implemented within six (6) months of the 

final date of approval: 
o A structural assessment and confirmation that the landfilled area is stable; 
o A clearance report that no hazardous material has been used as filling; 
o Complete beautification of the road and commitment to maintain which 

includes hiding the septic tank, and 
o Cleaning up the surrounding area. 

  
9. that the determination of an administrative penalty in terms of Section 90.(4) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 3095, Betty’s Bay for the unauthorized building 
line encroachments as stipulated above, be imposed, and that an administrative 
penalty fee of R9 577,67 be payable within thirty (30) days of this decision. 

  
10. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 

 
POINT 2  

 
❖ The removal of the conditions as proposed will allow the transmission tower on the 

property. 
❖ There is a need for internet connection within Betty’s Bay, and the service provider 

is one of the major suppliers of that service. 
❖ The removal of the conditions will enable the dwelling on the 0m building line, 

without major re-construction. 
 

POINT 3 
 

❖ The amendment will enable the transmission tower and associated outbuildings 
consistent with the development parameters of the Land Use Scheme, such as 
loose standing garage or storeroom. 

 
POINT 4 

 
❖ It is not necessary to remove the “business” concept from the Title Deed to 

accommodate the transmission tower, since this type of business was not in 
existence in South Africa in the 1940’s and 1950’s and thus cannot be made 
applicable. 

 
POINT 5 

 
❖ The removal of the title deed building lines will assist the owner to accommodate 

the portion of the dwelling transgressing the building line and transmission tower.  
❖ The departure of the building line is restricted to the portions of the structures 

transgressing the building line, as indicated on plan 001, dated 16 October 2024. 
❖ The filling will alleviate manoeuvrability on site. 
❖ The conservancy tank above ground level will be disguised to form an integral part 

of the gardening. 
 

POINT 6 
 

❖ The building plan was approved in 2006 and was not built according to plan. The 
applicant bought the erf in 2019 and only became aware of the transgression after 
the surveying of the erf. He will have to demolish the portion of the dwelling 
transgressing the erf boundary and rebuild. This will already have a cost implication 
for the applicant. 

❖ The landowner is also the owner of SONIC, and it is unclear when the tower was 
constructed. The motivation indicated 1990, however no proof was submitted in 
this regard. It is therefore possible that the property was purchased for the sole 
purpose of constructing a cell phone tower for more efficient internet connection. 

❖ The owner has filled the property without the necessary approvals. A notice was 
issued to submit an application and remove the rubble from the road reserve. The 
applicant was informed of the illegal filling in September 2023, however only 
submitted the application in April of 2024. 
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15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan & Survey plan indicating transgressions 
Annexure D: Title Deed T11954/2019 
Annexure E: Objections received 
Annexure F: Applicant’s response to the objections received 
Annexure G: Services Report 
Annexure H: Email with letter from Salandra SOS Ondernemings 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   H VAN DER STOEP 

 
SACPLAN registration number:   A/1708/2013 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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