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4.4 
ERF 146, NO. 2 AND ERF 631, NO. 2A MARK STREET, GANSBAAI: APPLICATION FOR 
REZONING, CONSOLIDATION, CONSENT USE, DEPARTURE, AMENDMENT OF 
CONDITIONS OF APPROVAL AND DETERMINATION OF AN ADMINISTRATIVE 
PENALTY: MESSRS PLAN ACTIVE TOWN & REGIONAL PLANNERS ON BEHALF OF J & 
MM STEENKAMP 
 
146 & 631 GGB (4891/2024) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
06 January 2026 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 13 December 2024 from Messrs PlanActive 
Town and Regional Planners on behalf of J & MM Steenkamp in terms of the 
Overstrand Municipality Amendment By-law on Municipal Land Use Planning, 2020 
for the following: 

 

• Rezoning in terms of Section 16(2)(a) of the By-law of Erf 146 and Erf 631, 

Gansbaai from Business Zone 2: General Business and Residential Zone 1: 

Single Residential to Business Zone 1: General Business. 

 

• Consolidation in terms of Section 16(2)(e) of the By-law of Erf 146 and Erf 631, 

Gansbaai to create a consolidated property of 1918m². 

 

• Consent use in terms of Section 16(2)(o) of the By-law, to accommodate a 

ground floor dwelling unit, two ground floor flats, and a place of entertainment 

(five gambling machines). 

 

• Departure in terms of Section 16(2)(b) of the By-law to encroach the northern 

rear building line from 3m to 0m to accommodate the existing flats, covered patio, 

bathroom and recreation area. 

 

• Amendment of conditions in respect of existing 2007 and 2023 approvals in 

terms of Section 16(2)(h) of the By-law. 

 

• Determination of an administrative penalty in terms of Section 16(2)(q) of the 

By-law. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan (SDP) is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The application properties are situated within the Gansbaai CBD, Bulk Zone 1 area 
and the Heritage Protection Overlay Zone (HPOZ) in terms of the Overstrand Land 
Use Scheme. 

 
Surrounding properties features mixed uses being single residential, harbour use 
(maritime and related harbour industrial activities), general business providing 
essential services and amenities to the community, public roads, public open spaces 
to enhance environmental sustainability and community wellbeing. 

 
Erf 146, Gansbaai is developed with a restaurant with associated storage 
(outbuildings), two ground floor flats and on-site parking. 

 
Erf 631 is developed with a dwelling house and loose standing wooden Wielhuis, that 
was removed from the fishing boat Bella Prima and placed on Erf 631, Gansbaai as 
a memento. 

 
Background pertaining to Erf 146 Gansbaai 

 
Rezoning approval was granted on 28 February 2007 from Residential Zone 1: 
Single Residential to Business Zone 2: General Business (rezoning approval 
attached as Annexure D) limited to a restaurant of 180m² only, subject to compliance 
with conditions imposed by engineering services and the provision of on-site parking 
at a ratio of one parking bay for every four seats.  The restaurant has been operating 
since the rezoning approval, without adherence of the approval conditions. 

 
Following registration of transfer in 2019 into the name of the current owners’ 
renovations were carried out comprising the enclosure of the unauthorised stoep with 
sliding aluminium windows and a roof, internal alterations comprising a new enlarged 
kitchen, in / outdoor smoking sections and a larger bar area.  The aforesaid 
renovations had been conducted by the current owner without formal approval in 
terms of the Land Use Scheme with reference to the HPOZ, the National Building 
Regulations and the Heritage Resources Act. 

 
ME Planners submitted an application on behalf of the property owners applicable to 
Erf 146, Gansbaai to address to aforesaid contraventions as well as consent use for 
a place of entertainment to permit five gambling machines.  The application was only 
partially approved as per the MPT resolution dated 28 September 2023 attached as 
per Annexure E.  

 
Following the 2023 MPT decision the current owners appointed PlanActive Town- 
and Regional Planners to submit an application applicable to both Erf 146 and 
Erf 631, Gansbaai that aims to create a larger, more adaptable property supporting 
existing uses whilst providing sufficient on-site parking to address the historic non-
compliance.  The proposed development entails rezoning, consolidation, consent 
use, building line departures, amendment of conditions of an existing approval and 
determination of an administrative penalty to enhance the properties overall 
functionality and attractiveness, aligning with modern urban planning practices and 
community expectations.  The development of the consolidated property comprises 
the following: 

 

• Restaurant 
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• Place of entertainment (5 gambling machines) 

• One ground floor dwelling unit 

• Two ground floor flats 

• 15 on-site parking bays 
 

4. SUMMARY OF APPLICANT’S MOTIVATION 
 

THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 
 

REZONING AND CONSOLIDATION 
 

❖ Application property is situated within the CBD adjacent to the harbour in a 
mixed-use area. 

❖ Restaurant is a primary right. 
❖ Zoning provides for place of entertainment as a consent use. 
❖ Zoning provides for a ground floor dwelling unit and ground floor flats as a 

consent use. 
❖ Rezoning and consolidation aim to create a functional property that aligns with 

surrounding zoning and land use patterns. 
❖ Proposal will enhance potential for viable commercial operations on ground floor, 

residential accommodation and sufficient on-site parking facilities contributing to 
a vibrant urban environment. 

 
CONSENT USE 

 
❖ Proposed consent uses will support the commercial and residential viability of the 

property. 
❖ Consent uses tailored to maximize the utility of the consolidated erven, providing 

amenities that align with the existing zoning patterns in the CBD, supporting 
mixed use development. 

❖ Proposed gambling facilities will be situated in a demarcated closed off 15m² 
section of the property ensuring separation from demarcated dining and social 
areas minimising impact on restaurant patrons. 

❖ Consent use applicable to dwelling 1 on former Erf 631 will permit the retention of 
the dwelling and “wielhuis” supporting mixed use living within the CBD 
overlooking the Gansbaai harbour. 

❖ Consent use for ground floor flats on former Erf 146 is single bedroom units with 
ensuite facilities and provides self-contained residential accommodation that 
enhance the properties versatility and residential options supporting both the 
commercial and residential needs of Gansbaai. 

❖ Proposal integrating residential and entertainment options, enhance the 
properties business operations as well as promoting a well-rounded accessible 
environment contributing to the local economy and community lifestyle. 

❖ The combination of uses promotes a sustainable urban planning, supporting 
Gansbaai ’s goal of a balanced and vibrant mixed-use district. 

 
DEPARTURE 

 
❖ Building line departure to accommodate the existing flats will not impact vested 

rights as there are no windows or doors on the property boundary. 

215



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  29 January 2026 

 
 

AMENDMENT OF CONDITIONS OF APPROVAL 
 

❖ Amendment of approval conditions (a), (b), (c) & (g) dated 14 March 2007 and 
conditions 5(a), 5(b), 5(d) and 5(e) dated 12 October 2023 are essential to align 
with the updated zoning to ensure compatibility with the Overstrand Land Use 
Scheme, 2020 and supports the mixed used functionality of the consolidated 
property. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY 

 
❖ Application aims to rectify contraventions related to two ground-floor flats, storage 

area and covered patio that were constructed up to the southern boundary line. 
❖ An existing storeroom and garage were converted into these two flats by the 

previous owner. 
❖ These unauthorized alterations were inherited by the current owners, who 

continued using the flats since they took transfer in 2018 without making any 
modifications other than general maintenance. 

❖ The flats covered patio and storage area were constructed directly adjacent to 
the southern rear boundary, where a 3-meter building line is required due to the 
zoning of the neighbouring erf, Erf 145 Gansbaai, as previously noted. 

❖ Considering the historical nature of the contravention, the lack of any previous 
non-compliance by the owners, the minimal impact on the area, and the 
proportionality of the contravention to the estimated costs, we respectfully 
recommend that either a minimal penalty or no administrative penalty be 
imposed.  This recommendation acknowledges the owners' efforts to rectify the 
situation and ensures fairness in the application of municipal planning 
regulations. 

 
In accordance with Section 90(3) of the By-law the following factors should be 
considered by the decision maker when determining an appropriate administrative 
penalty 

 
(a) nature, duration, gravity and extent of the contravention 

 
The originally approved storeroom and garage, located directly on the southern rear 
boundary, were unlawfully converted into two ground-floor flats by the previous 
owner.  The exact timeframe of this unauthorized conversion is unknown.  However, 
the current owners acquired the property in 2018, at which point the two flats were 
already in existence.  Since taking ownership, the current owners have continued to 
use the flats as such without making any alterations other than routine maintenance.  
This indicates that the contravention has been in effect for over 7 years.  While the 
unauthorized use has persisted for an extended period, it is important to note that the 
contravention originated under the previous ownership, and the current owners 
inherited the situation without making further changes.  This context may be relevant 
in the MPT’s assessment of the penalty. 

 
Flat 1 was approved as a storeroom and converted by the former owner.  It has an 
area of 56m² and storage area of 32m². 
Flat 2 was approved as a garage and converted by the former owner and has an 
area of 41m² excluding a 19m² covered patio. 

 
(b) the conduct of the person (allegedly) involved in the contravention 
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According to the information provided to us, the current property owners, Mr. and 
Mrs. Steenkamp, have not previously been involved in any contraventions of the 
Municipal Planning By-Law. They purchased the property in 2018, at which time the 
two ground floor flats, storage area and covered patio were already in existence and 
operational.  The owners have continued to utilize these flats, covered patio and 
storage area in their current form since the purchase, without making any alterations 
or structural changes. In 2023, an application was lodged and partially approved; 
however, at that time, it was proposed that the flats revert to their former approved 
uses as a storeroom and garage. Despite this, the owners now wish to retain the flats 
as they currently exist, citing a significant shortage of affordable housing in the area. 
The two flats, which are being rented out, contribute to addressing this need while 
supporting the local housing market. This history indicates that the owners acted in 
good faith and inherited the contraventions from the previous owner, making efforts 
to regularize the situation through proper municipal processes 

 
(c) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

To determine the administrative penalty, we have obtained cost estimates from two 
reputable building contractors regarding the modifications made to convert the 
garage and storeroom into the two ground-floor flats.  The contractors and their 
respective cost estimates are as follows: 

 
 REDEV Construction and Property Maintenance: R25,500.00 
 On Demand Property Maintenance and Alterations: R29,250.00 

 
Copies of these cost estimates are enclosed for reference.  It is important to note that 
the unlawful changes to the two ground-floor flats have had no significant impact on 
the surrounding properties.  Given these circumstances and the minimal nature of 
the modifications, we respectfully recommend that no administrative penalty be 
imposed in this instance.  This recommendation aligns with the principles of 
proportionality and fairness, considering the historical nature of the contravention and 
the efforts made by the owners to address the matter 

 
(d) whether the unlawful conduct was stopped 

 
The current owners, Mr. and Mrs. Steenkamp, have continued to use the property 
with the established land uses since acquiring it in 2018.  Upon becoming aware of 
the non-compliance issues, they submitted an application in 2023 to address the 
contraventions.  In this previous application, it was proposed that the two ground-
floor flats be reverted to their originally approved uses as a garage and storage area.  
However, the owners now wish to retain the two flats as they are, given the pressing 
need for affordable housing in the area and the fact that these units have been in 
existence for over 7 years.  The current application seeks to rectify the contravention 
by requesting an administrative penalty and a departure application to legalize the 
as-built structures.  This demonstrates the owners’ proactive approach in addressing 
historical contraventions and ensuring compliance with municipal requirements. 
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(e) whether the person allegedly involved in the contravention has previously 
contravened this by-law or a previous planning law. 

 
To the best knowledge of the applicant and as confirmed by the landowners, they 
have never previously contravened this By-law or any other previous planning law. 

 
GENERAL 

 
❖ Existing accesses will be retained. 
❖ Development triggers 14 on-site parking bays, whilst 15 parking bays has been 

provided allowing for manoeuvring of vehicles on the premises. 
❖ Proposal accommodates existing land uses and will not impact upon existing 

municipal service provision. 
❖ Proposal promotes efficient use of resources aligning with sustainable 

development principles. 
❖ The title deeds do not contain restrictive conditions that hinders the proposal. 
❖ Proposal is consistent with the SDF and Overstrand Municipal Growth 

Management Strategy. 
❖ Proposal is not considered to negatively impact heritage value of the property or 

the surrounding HPOZ in which the property is situated. 
❖ No impact on the biophysical environment. 
❖ Consistent with the planning principles in terms of LUPA and SPLUMA. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 28 February 2025 04 April 2025 

Notices and Site Notice Yes 27 February 2025 04 April 2025 

Internal Departments Yes 27 February 2025 04 April 2025 

Ward councillor Yes 27 February 2025 04 April 2025 

Total comments THREE (3) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

N/A 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Control 27/02/2025 

No objection.  Building plan 
application must comply with 
NBR and all applicable law.  
Plans to be submitted for any 
changes to any of the 
buildings, because both 
buildings are graded Heritage 
buildings. 

Local Heritage 27/02/2025 No objection. 

Fire Services 18/03/2025 

No objection, subject to 
compliance with the 
provisions of SANS 10400-
T:2024 and the By-law 
relating to fire safety. 

District Health 27/03/2025 Attached as Annexure H. 

Waste Management 02/04/2025 No objection. 

Development Control 21/05/2025 Attached as Annexure I. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was advertised in the local newspaper; notices were e-mailed to 
surrounding residents in the area and the applicant’s consultant also placed on-site 
notice board during the public participation period. 

 
In the public participation process three (3) letters of objection were received from 
interested and affected parties directly adjoining the application property.  See list 
below: 

 

OBJECTORS 

 AS Badenhorst, on behalf of J & A Familie Trust, owner of Erf 140, 
Gansbaai 

 D & CL Sawtelle, on behalf of Saxon Lodge CC, owner of Erf 145, 
Gansbaai 

 T Nel, on behalf of Schooner House, Erf 139, Gansbaai 

 
The objections are attached as Annexure F and the applicant’s response thereto as 
Annexure G.  The main grounds of objection are summarised as follows: 
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OBJECTOR 1 (J & A FAMILIE TRUST 
 

Belief that a “casino” is being introduced and concerned that gambling facilities will 
negatively affect nearby residential dwellings, community wellbeing, and the quality 
of the living environment. 

 

OBJECTOR 2 (SAXON LODGE) 
 

• Concerned that existing ground-floor flats are “illegal” and generate disturbance 

• Belief that slot machines will increase noise, nuisance and attract undesirable 
clientele. 

• Concern that the proposal will worsen parking and noise conditions in an area 
perceived as a quiet cul-de-sac. 

 

OBJECTOR 3 (SCHOONER HOUSE) 
 

• Concern that slot machines may lead to social problems such as addiction, 
aggression or intoxication. 

• Fear that gambling and alcohol together may detract from the area’s ambience 
and negatively affect guesthouse clientele. 

• Concern that slot machines will create constant noise and compromise guests’ 
comfort and safety. 

 

RESPONSE FROM APPLICANT 
 

After careful consideration of the issues raised, it is evident that many of the 
objections stem from a misunderstanding of the proposal, particularly the incorrect 
assumption that a casino or major gambling facility is being established.  As the 
Motivation Report makes clear (pp. 7–10), the application includes only five (5) 
limited-payout machines (LPMs) located in a small ±15 m² enclosed room within the 
existing restaurant. 

 
LPMs are low-stake, low-impact devices subject to strict Western Cape Gambling 
and Racing Board controls.  They do not function, appear, or operate like casino 
equipment, nor do they generate significant noise or external visibility.  No new 
building work, no expansion of the premises and no increase in operating hours 
accompany this component.  The proposal therefore does not introduce the scale, 
intensity or external effects typically associated with a casino, as feared by the 
objectors. 

 
Concerns relating to neighbourhood character and noise require similar clarification.  
The erven fall squarely within the Gansbaai Central Business District (CBD), an 
established mixed-use environment that includes business premises, restaurants, 
guesthouses, residential units, harbour-related industry and public amenities 
(Motivation Report pp. 3–6). 
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The area is not a purely residential enclave, and the land uses proposed including a 
restaurant, dwelling, flats and a small interior entertainment area fit comfortably 
within the Business Zone 1 rights applicable to CBD properties.  The application 
does not intensify land use beyond existing activity patterns.  The LPM room is 
internal, controlled, and acoustically contained, ensuring no external noise impact. 
No increase in customer capacity or external entertainment is proposed. 

 
Two objections refer specifically to the existing ground-floor flats, describing them as 
“illegal,” noisy or problematic.  These flats, however, were constructed by a previous 
owner more than seven years ago and were inherited in their current form by the 
present owners (Motivation Report pp. 14–18).  The purpose of this application is 
precisely to regularise these longstanding structures by addressing historic non-
compliance and applying for the necessary building line departure and administrative 
penalty.  It is therefore inaccurate to characterise the flats as newly introduced or 
unlawfully erected by the current owners.  As to concerns about tenant behaviour, 
such matters fall under general municipal by-law enforcement rather than land-use 
planning, and they are not impacts created or intensified by the uses applied for. 

 
Additional objections relate to fears of anti-social behaviour, addiction, or undesirable 
clientele being drawn to the area.  These concerns appear to be based on 
generalised perceptions rather than the functioning of LPMs in small, supervised 
restaurant environments.  LPMs are among the most closely regulated entertainment 
devices in the country, with strict age controls, surveillance requirements, low betting 
limits and capped payouts.  Their presence inside a restaurant does not translate into 
public disorder, aggression, continuous noise or social degradation.  The Motivation 
Report (p. 28) highlights their economic value, assisting the viability of the restaurant 
without introducing external impacts.  No evidence locally or nationally suggests that 
five enclosed LPMs within a CBD restaurant generate the kinds of harm described in 
the objections. 

 
Concerns about traffic and parking have similarly been addressed through the 
detailed parking description in the Motivation Report.  The consolidated erven will 
provide 15 compliant parking bays, exceeding the 14-bay requirement for the 
combined uses (Motivation Report p. 19).  Access points remain unchanged, and the 
proposal does not increase building bulk, floor area or trip generation.  The 
application also maintains full compliance with existing infrastructure capacities, 
including water, sewage, stormwater and electricity, all of which are already in place 
and sufficient for the proposed configuration (Motivation Report pp. 20–21). 

 
Finally, the erven lie within the Heritage Protection Overlay Zone.  However, the 
application proposes no new structures, no alteration to the external building form, 
and no demolition works.  As indicated in the Motivation Report (p. 22), the proposal 
will have no adverse effect on heritage resources or the visual character of the area.  
Instead, the application updates outdated conditions of approval from 2007 and 
2023, aligns the erven with prevailing Business Zone 1 rights and ensures regulatory 
compliance consistent with SPLUMA principles of spatial justice, sustainability, 
efficiency and good administration. 
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In conclusion, while the concerns raised by neighbouring owners are understood and 
respectfully acknowledged, they are largely based on incorrect assumptions 
regarding the nature and scale of the proposal or relate to existing conditions that are 
neither caused nor exacerbated by the application.  The proposal regularises historic 
structures, improves compliance, reflects the mixed-use character of the CBD, and 
introduces no negative spatial, environmental or social impacts.  Accordingly, we 
submit that the objections do not provide sufficient grounds to refuse the application 
and that the proposal, as motivated, remains appropriate for approval. 

 

RESPONSE FROM TOWN PLANNER 
 

The applicant’s comment is noted and agreed with. 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

N/A 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

N/A 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 Background 

 
N/A 

 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 

 
The proposal aligns with the principle of spatial justice making use of existing 
infrastructure within the Gansbaai CBD.  The proposal contributes to 
sustainable development within an established business district.  By optimising 
land use, maintaining existing urban fabric it addresses spatial inequities 
without disrupting the local community. 

 
The proposed consolidation promotes mixed use development integrating 
residential units, a restaurant and small-scale entertainment facilities thereby 
creating a more inclusive and accessible environment, enhancing the area’s 
functionality and supporting economic activity. 

 
The proposal promotes densification and efficient use of resources in line with 
the SDF and Overstrand Municipal Growth Management Strategy. 
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Spatial Sustainability 
 

The proposed development makes efficient use of land within the established 
urban fabric of the Gansbaai CBD, and area already serviced with essential 
infrastructure.  By consolidating the properties and retaining existing land uses, 
the development minimizes the need for new infrastructure, reducing both 
environmental and financial costs, ensuring that the development supports 
long-term sustainability by promoting urban growth within existing urban 
boundaries.  This approach contributes to minimizing urban sprawl and 
encourages the efficient use of space, enhancing the overall sustainability of 
the area. 

 
Efficiency 

 
The development maximizes the potential of the existing urban area, utilizing 
established infrastructure and minimizing the need for new construction, thus 
optimizing the use of space and resources, while maintaining the character and 
functionality of the Gansbaai CBD.  The properties are already connected to 
water, electricity, sewage, and stormwater systems, ensuring that the 
development will not place additional strain on municipal resources.  This 
efficient approach minimizes both environmental and economic costs, while 
supporting the ongoing growth and development of the area within its existing 
boundaries. 

 
Spatial Resilience 

 
The proposed development on Erf 146 and Erf 631 Gansbaai demonstrates 
spatial resilience by adapting to the current urban context and leveraging 
existing infrastructure.  The consolidation of the properties and the proposed 
land uses align with the established patterns of development in the Gansbaai 
CBD, ensuring that the area continues to evolve in a sustainable and integrated 
manner.  The development is situated within a well-developed area with access 
to essential services, which enhances its resilience to environmental, social, 
and economic changes.  Additionally, the proposed changes are designed to 
have minimal impact on the heritage and environmental qualities of the area, 
ensuring that the development contributes to the long-term stability and 
sustainability of the Gansbaai urban fabric. 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal by-laws and the public participation process 
has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
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10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property is situated within the CBD of Gansbaai.  The existing and 
proposed land uses is therefore consistent with the SDF in that it contributes to 
optimum use of the property within service capacity constraints, contribute to 
economic development / mixed land use and residential options within the 
CBD. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
The existing services are available and have been viewed positively by the 
Engineering Services Department, subject to conditions (see attached 
Annexure I), including payment of a bulk service contribution. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposal does not trigger the provisions of NEMA. 

 
Alterations made to the existing building, older than 60 years, requires approval 
of Heritage Western Cape in terms of the National Heritage Resources Act. 

 
The property is situated within the Heritage Protection Overlay Zone which is 
not impacted by the proposal as the development exists for several years 
without any external changes.  Should the application be supported, the 
applicant will be required to submit building plans, which plans will be referred 
to OHAC and Heritage Western Cape for comment / approval. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Zoning Scheme that provides for a 
place of entertainment as well as ground floor flats and ground floor dwelling 
unit as a consent use and the use changes applicable to buildings on the rear 
boundary and application for determination of an administrative penalty to be 
addressed through an application process. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The 2007 rezoning approval limits the use of the property to a restaurant only.  This 
aspect was not addressed in the application that resulted in the MPT partial approval 
and refusal during 2023, nor did the application entail the amendment of the former 
approval conditions.  The current application for rezoning, consolidation, consent 
use, departure, amendment of approval conditions in respect of the 2007 and 2023 
approvals and determination of an administrative penalty address the unauthorised 
land use as per the discussion below. 
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PROPOSED REZONING AND CONSOLIDATION 
 

The application properties are not situated within a purely residential area as 
portrayed by the objectors.  The proposed rezoning and consolidation are consistent 
with the development trends in the Gansbaai CBD and not considered out of keeping 
with the character of the area.  The proposal promotes mixed use and more efficient 
use of land within the CBD within service capacity constraints and will formalise the 
existing land uses (i.e. restaurant, and two ground floor flats and associated 
outbuildings) and provides for on-site parking in accordance with the provisions of the 
Overstrand Land Use Scheme. 

 
The proposal will not impact the heritage character of the area as it is not proposing 
significant structural changes but rather legalizing and formalizing existing land uses 
to ensure that the Gansbaai historical and cultural significance is respected and 
maintained. 

 
The proposal is aligned with the SDF and the OMGMS that promote land 
consolidation to optimize land use.  The proposed development supports these 
frameworks by contributing to Gansbaai's growth and functionality while preserving 
its character, helping to achieve the municipality’s goals for sustainable urban 
development. 

 
PROPOSED CONSENT USE (GROUND FLOOR FLATS, GROUND FLOOR DWELLING) AND 

REAR BUILDING LINE DEPARTURE 
 

The MPT in the 2023 decision approved the departure applicable to the existing flats 
on the basis that it will be converted back into outbuildings.  The applicant now 
proposes to retain the two ground floor flats, hence the application for consent use 
and building line departure applicable to the two ground floor flats situated on the 
rear property boundary.  These flats are situated in former approved outbuildings and 
existed for several years.  Changes were made mostly internally by the former 
property owner and does not impact on the character of the area or vested rights of 
adjoining property owners.  Objections from the adjoining property owners relating to 
the flats, relates to alleged behaviour of occupant’s pets (dogs barking) and lack of 
enforcement capacity is not sufficient reason to refuse the retention of the ground 
floor flats on the property. 

 
Although situated on the rear boundary of the application property, shared with the 
neighbouring Saxon Lodge, the two flats do not contain window and door openings 
onto the communal property boundary, save for the covered patio adjacent to flat 2.  
The majority of Saxon Lodge building that face towards Erf 146 comprises a garage 
and staff room and the remainder a bar, none of which have windows or doors facing 
or opening towards the communal boundary of the application property.  It is 
therefore not considered that the retention of the two flats will have a significant 
impact, such as to justify refusal of planning permission. 
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The SDF and OMGMS promote mixed land use within the CBD and a variety of 
housing options.  The proposal is therefore considered consistent with the aforesaid 
forward planning and policy frameworks whilst it will address shortage of housing 
options, especially flats within the greater Gansbaai area.  The proposal will also 
ensure optimum use of existing resources (i.e. land, services etc) which is 
considered a sustainable practice and will not adversely affect vested rights of 
adjoining properties.  The application for consent use and building line departure is 
therefore supported. 

 
MUNICIPAL SERVICE PROVISION 

 
No objections are raised from a service capacity point of view subject to compliance 
with approval conditions including payment of a bulk service levy. 

 
ACCESS AND PARKING 

 
The existing accesses to Erf 146 and Erf 631 will be retained.  On-site parking on 
former Erf 146 has been reconfigured to allow manoeuvring on-site.  The remainder 
of the on-site parking will be provided on former Erf 631.  On-site parking provision is 
made in accordance with the scheme regulations allowing for access and 
manoeuvring on-site and will resolve current non-compliance with the on-site parking 
requirements.  The SDP in respect of the consolidated property is supported by the 
municipal engineering services department. 

 
PROPOSED CONSENT USE (PLACE OF ENTERTAINMENT 

 
The proposed place of entertainment comprises five gambling machines situated 
within the restaurant building in a designated area (15m²) where it will not interfere 
with the clientele / restaurant operations.  Being situated within the building the 
gambling facilities will not result in noise and disturbance as alleged by the objectors 
and is not considered to have a significant impact on the vested rights of adjoining 
property owners.  These facilities are typically found within the CBD area, where 
there is more activity, especially after normal business hours and thus not deemed 
out of keeping with the area character. 

 
The proposal is not for the establishment of a casino as referred to by the objectors 
and will be controlled and limited to the designated area as indicated on the SDP, 
should the application be supported.  Also, the designated gambling area does not 
encroach the 3m rear building line per the objections. 

 
The gambling area will be situated inside the existing restaurant building in a 
separate demarcated room, thus no adverse impact to the character of the area and 
HPOZ.  Further, the objectors did not provide any substantive motivation as to the 
undesirability of the proposed limited payout machines, only generalisations with 
regards to noise and disturbance, impact on the character of the area, including the 
HPOZ. 
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Objection based on the type of clientele attracted by establishments such as 
gambling facilities are based on stereotyping and not considered a valid reason for 
objection.  Fact of the matter that the objectors’ properties are situated within a 
mixed-use environment within the CBD and not a low-density residential area.  Also, 
the restaurant operations and liquor license exists legally and does not form part of 
the consideration of the application.  The proposal is therefore not considered to have 
an impact over and above the existing operations, sufficient not to support the 
proposal. 

 
AMENDMENT OF CONDITIONS OF APPROVAL 

 
The following conditions of the approval dated 28 February 2007 (attached as 
Annexure D) require amendments to align with the proposed development 
application: 

 
Condition (a) 
“that the proposed restaurant of 180m² only be permitted.” 

 
Amendment required 
This condition should be updated to allow for a restaurant area exceeding 180m², 
incorporating space for five slot machines, two flats, storage, a dwelling, and 
associated parking facilities. 

 
Condition (b) 
“that a maximum height of 8.5m above natural ground level be maintained.” 

 
Amendment required 
This height restriction should be removed, applying instead the land use and height 
restrictions specified under the proposed Business Zone 1 zoning per the Overstrand 
Municipal Land Use Scheme Regulations, 2020. 

 
Condition (c) 
“that one parking space be provided for every four seats of the restaurant.” 

 
Amendment required 
According to the Overstrand Municipal Land Use Scheme Regulations, 2020, the 
following updated parking requirements apply: 

 

• Four parking bays per 100m² Gross Leasable Area (GLA) for the restaurant. 

• One parking bay per four seats for the place of entertainment (slot machine 
area). 

• 1.5 parking bays per single-bedroom flat. 

• Two parking bays for the dwelling unit.   
 

This condition should therefore be revised to meet the requirements outlined in 
Section 17 of the Overstrand Municipal Land Use Scheme Regulations, 2020. 

 
Condition (g): 
“that all conditions in the Services Report be complied with.” 

227



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  29 January 2026 

 
 

Amendment required 
This condition should be replaced with a requirement to comply with an updated 
Services Report that reflects the proposed development’s specific needs. 

 
In addition, the decision dated 28 September 2023 (Annexure E) includes conditions 
that also require revision: 

 
Condition 5(a) 
“that this approval is only for the conversion of the flats into a storeroom as indicated 
on Drawing no. KS/0/02 dated 2018/10/18.” 

 
Amendment required 
This condition should be removed as the owner wishes to retain the two flats rather 
than convert them into storage. 

 
Condition 5(b) 
“that building plans be submitted to the Building Department to accommodate the 
proposed storeroom within 30 days of the final approval, and that all conditions of the 
Building and Fire Departments be complied with at that stage.” 

 
Amendment required 
This condition should be removed, with building plans for the legalisation of the flats 
to be submitted once approval is obtained. 

 
Condition 5(d) 
“that the conversion of the two flats into storeroom 1 and 2 be completed within 90 
days of the decision date.” 

 
Amendment required 
This condition should be removed as the flats are to be retained for the current use. 

 
Condition 5(e) 
“that the shower and toilet facilities within storerooms 1 and 2 be omitted and that the 
area may only be utilised for storage purposes.” 

 
Amendment required 
This condition should be removed as the shower and toilet facilities will remain for 
use by the retained flats.  These amendments are essential to align the conditions of 
approval with the updated zoning, land use framework, and regulatory standards, 
ensuring compatibility with the Overstrand Municipal Land Use Scheme Regulations, 
2020, and supporting the intended mixed-use functionality of the consolidated erven. 

 
The application for amendment of the conditions of approval to legalise the existing 
development will ensure compliance with the development parameters in terms of the 
Overstrand Land Use Scheme 2020 which is considered desirable and supported, 
save for condition (b) pertaining to the 28 February 2007 rezoning approval.  
Although located within the CBD the location of the application property within the 
HPOZ allowing views to and from the harbour, the scale and bulk of the development 
may impact upon the heritage aspects of the area.  It is thus recommended that 
should the property in future be redeveloped the applicant be required to submit an 
application for approval of a detailed Site Development Plan to allow the decision 
maker at the time to assess the desirability of the proposed SDP at that stage. 
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DETERMINATION OF AN ADMINISTRATIVE PENALTY 
 

The applicant motivates that: 
 

❖ The current owner is not responsible for the contraventions. 
❖ The current owner only conducted repairs / maintenance. 
❖ Application aims to rectify the contraventions by the former property owner. 
❖ The owner continued to use the flats since taking transfer in 2018. 

 
In terms of the By-law the applicant must provide the following in terms of Section 
90(3) of the By-law, namely: 

 
Nature, duration, gravity and extent of the contravention: 

 
The originally approved storeroom and garage, located directly on the southern rear 
boundary, were unlawfully converted into two ground-floor flats by the previous 
owner.  The exact timeframe of this unauthorized conversion is unknown. However, 
the current owners acquired the property in 2018, at which point the two flats were 
already in existence.  Since taking ownership, the current owners have continued to 
use the flats as such without making any alterations other than routine maintenance.  
This indicates that the contravention has been in effect for over 7 years.  While the 
unauthorized use has persisted for an extended period, it is important to note that the 
contravention originated under the previous ownership, and the current owners 
inherited the situation without making further changes.  This context may be relevant 
in the MPT’s assessment of the penalty. 

 
Flat 1 was approved as a storeroom and converted by the former owner.  It has an 
area of 56m² and storage area of 32m². 

 
Flat 2 was approved as a garage and converted by the former owner and has an 
area of 41m² excluding a 19m² covered patio. 

 
The conduct of the person (allegedly) involved in the contravention: 

 
The current property owners, Mr. and Mrs. Steenkamp, have not previously been 
involved in any contraventions of the Municipal Planning By-law.  They purchased 
the property in 2018, at which time the two ground floor flats, storage area and 
covered patio were already in existence and operational.  The owners have 
continued to utilize these flats, covered patio and storage area in their current form 
since the purchase, without making any alterations or structural changes.  In 2023, 
an application was lodged and partially approved; however, at that time, it was 
proposed that the flats revert to their former approved uses as a storeroom and 
garage.  Despite this, the owners now wish to retain the flats as they currently exist, 
citing a significant shortage of affordable housing in the area.  The two flats, which 
are being rented out, contribute to addressing this need while supporting the local 
housing market.  This history indicates that the owners acted in good faith and 
inherited the contraventions from the previous owner, making efforts to regularize the 
situation through proper municipal processes 

 
A report by a quantity surveyor in matters of unauthorised building/construction: 
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QS report has not been provided.  Quotations from two building contractors 
regarding the modifications made to convert the garage and storeroom into the two 
ground-floor flats.  The contractors and their respective cost estimates are as follows:  

 
 REDEV Construction and Property Maintenance: R25,500.00 
 On Demand Property Maintenance and Alterations: R29,250.00 

 
Whether the unlawful conduct was stopped: 

 
The current owners, Mr. and Mrs. Steenkamp, have continued to use the property 
with the established land uses since acquiring it in 2018.  Upon becoming aware of 
the non-compliance issues, they submitted an application in 2023 to address the 
contraventions.  In this previous application, it was proposed that the two ground-
floor flats be reverted to their originally approved uses as a garage and storage area.  
However, the owners now wish to retain the two flats as they are, given the pressing 
need for affordable housing in the area and the fact that these units have been in 
existence for over 7 years.  The current application seeks to rectify the contravention 
by requesting an administrative penalty and a departure application to legalize the 
as-built structures.  This demonstrates the owners’ proactive approach in addressing 
historical contraventions and ensuring compliance with municipal requirements. 

 
Whether the person allegedly involved in the contravention has previously 
contravened this By-law or a previous planning law: 

 
To the best knowledge of the applicant and as confirmed by the landowners, they 
have never previously contravened this By-Law or any other previous planning law. 

 
The MPT in 2023 exempted the applicant from the payment of an administrative 
penalty based on the basis that the applicant was not responsible for the 
unauthorised construction on the property.  The SDP of the 2023 application 
indicated that the ground floor flats on Erf 146 will be converted back into 
outbuildings, which is no longer the case. 

 
The applicant was however aware of the fact that these flats were unauthorised 
structures, being the objector at the time as owner of Erf 631 provided to the Building 
Control Department.  This was again pointed out by the Principal Town Planner to Mr 
Steenkamp in a phone conversation prior to transfer in 2018 but following the 
signature of the deed of sale.  According to the applicant’s motivation the flats have 
still been utilised as flats in contravention of the 2023 MPT decision.  Since the MPT 
already exempted the property owner from the payment of an administrative penalty 
pertaining to unauthorised construction in 2023, the opinion is held that the continued 
use of the flats contravene the By-law and was to the benefit (financially) of the 
owner and that an administrative penalty based on the unauthorised land use be 
imposed from the effective date of the 2023 MPT decision being 20 October 2023.  In 
this regard construction cost is not applicable but the municipal valuation, having had 
regard to Section 90(5)(b) of the By-Law.  The administrative penalty is calculated as 
follows: 

 
Floor area Flat 1:  56m² 
Floor area Flat 2:  60m² 
Total floor area:   114m² 
Municipal land value/ m² relating to unauthorised land use:  R900.10/m² 
Duration of contravention:  24 months 
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Total value of the contravention:  R900,10 x 114 = R102 611,40 
 

The maximum penalty to be imposed amounts to R102 611,40 per annum for the 
duration of the encroachment.  Given the history of the property and the fact that the 
applicant was not responsible for the unauthorised development of the property, but 
benefitted financially from the flats being tenanted, though no compliance notices 
were served, an administrative penalty of 5% per annum for the duration of the 
contravention being imposed for the amount of R10261,14 (R102611,40 x 5% x 24). 

 
Considering the above-mentioned, the proposal is considered desirable and 
recommended for approval. 

 
13. RECOMMENDATION 

 
1. that the objections be noted; 
  
2.  that the application for rezoning in terms of Section 16(2)(a) of the By-law of 

Erven 146 and Erf 631, Gansbaai from Business Zone 2: General Business and 
Residential Zone 1: Single Residential to Business Zone 1: General Business, 
be approved in terms of the provisions of Section 61 of the By-law; 

  
3. that the application for consolidation in terms of Section 16(2)(e) of the By-law 

of Erf 146 and Erf 631, Gansbaai to create one erf of 1918m², be approved in 
terms of the provisions of Section 61 of the By-law; 

  
4. that the application for consent use (place of entertainment) in terms of Section 

16(2)(o) of the Overstrand Municipality Amendment By-law on Municipal Land 
Use Planning, 2020 to accommodate a place of entertainment (five gambling 
machines), two ground floor flats and a ground floor dwelling unit on the 
consolidated property, be approved in terms of the provisions of Section 61 of 
the By-law; 

  
5. that the application for departure in terms of Section 16(2)(b) of the By-law to 

encroach the rear building line from 3m to 0m to accommodate the existing flats, 
covered patio bathroom and recreation area, be approved in terms of the 
provisions of Section 61 of the By-law; 

  
6. that the application for amendment of conditions 1.(a), (b), (c), and (g) of an 

existing approval dated 28 February 2007 approval and amendment of 
conditions 5.(a), (b), (d) and (e) of an existing approval dated 28 September 
2023 in terms of Section 16(2)(h), be approved in terms of the provisions of 
Section 61 of the By-law; 

  
7. that the determination of an administrative penalty in terms of Section 90(4) 

of the By-Law pertaining to the unauthorised land use not be exempt from the 
payment of an administrative penalty; 

  
8. that the decisions in paragraphs 2. to 7. above be subject to the following 

conditions: 
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 (a) that this approval is only for a restaurant, five (5) gambling machines, 

dwelling and two (2) ground floor flats as indicated on the Site 
Development Plan; 

   
 (b)  that the applicant appoints a conveyancing attorney to register the 

consolidation of Erf 146 and Erf 631 Gansbaai within two months from 
the effective date of the decision; 

   
 (c) that the consolidation be effected within six months from the effective 

date of the decision; 
   
 (c) that building plans be submitted to the Building Department to 

accommodate the existing development on the property within 6 months 
from the effective date of the decision and that all conditions of the 
Building – and the Fire Department be complied with at that stage; 

   
 (d) that the consent use approval relating to the place of entertainment (five 

gambling machines), two ground floor flats and dwelling house be limited 
to the area indicated on the Site Development Plan; 

   
 (e) that the consent use for a place of entertainment be limited to five 

gambling machines only and that live music may not be permitted; 
   
 (f) that the operation of gambling machines be subject to a valid business 

license and gambling license; 
   
 (g) that an administrative penalty of R10 261,14 be payable within sixty (60) 

days of the decision; 
   
 (h)  that all the conditions in the Engineering Services Report and District 

Health (attached as Annexures H and I), be complied with; 
   
 (i) that should the consolidated property be redevelopment in future; such 

redevelopment be subject to the submission and approval of a detailed 
Site Development Plan prior to the submission of building plans; 

   
 (j) that on-site parking provision be clearly market out and demarcated as 

indicated on the approved SDP; 
   
 (k) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (l) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
9. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 
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14. REASONS FOR RECOMMENDATION 
 

❖ Proposal is consistent with the SDF and Overstrand Municipal Growth 
Management Strategy. 

❖ Proposal is consistent with the Planning Principles in terms of LUPA and 
SPLUMA. 

❖ Application property is situated within the Gansbaai CBD in an area with a 
mixed character. 

❖ Proposal comprises mixed commercial and residential land use contributing to 
a vibrant CBD. 

❖ Proposal is not considered to have a significant impact upon vested rights, 
sufficient to warrant refusal of planning permission. 

❖ Proposal will resolve historic non-compliance of the land use scheme pertaining 
to on-site parking provision. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Rezoning approval dated 28 February 2007 
Annexure E:   MPT decision dated 28 September 2023 
Annexure F: Objections received 
Annexure G: Comment on objections 
Annexure H: Comment: District Health 
Annexure I: Services Report 
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