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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 30 JANUARY 2025 
 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 28 November 

2024 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 1029, PRINGLE BAY, OVERSTRAND MUNICIPAL AREA: 

APPLICATION FOR DEPARTURE, RELAXATION OF THE TITLE DEED 
STREET BUILDING LINE AND DETERMINATION OF ADMINISTRATIVE 
PENALTY: FVS TOWN AND REGIONAL PLANNERS ON BEHALF OF W 
& R VALENTE 

 
Report attached 
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4.1 
ERF 1029, PRINGLE BAY, OVERSTRAND MUNICIPAL AREA: APPLICATION FOR 
DEPARTURE, RELAXATION OF THE TITLE DEED STREET BUILDING LINE AND 
DETERMINATION OF ADMINISTRATIVE PENALTY: FVS TOWN AND REGIONAL 
PLANNERS ON BEHALF OF W & R VALENTE 
 
1029 KPRB (4112/2022) 
H van der Stoep (028) 313 8900 Hermanus Administration 
11 November 2024 
 

1. EXECUTIVE SUMMARY 
 

An application was received on 11 April 2022 from FVS Town and Regional Planners 
on behalf of W & R Valente on Erf 1029, Pringle Bay in terms of the Overstrand 
Municipality Amendment By-Law on Municipal Land Use Planning, 2020 for the 
following: 

 
❖ Departure in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 for the following:  
 

➢ to relax the lateral building line from 2m to 0m to accommodate an existing 
carport; 

➢ to relax the lateral building line from 2m to 0m to permit a change of use from 
garage to staff quarters, and 

➢ to relax the rear building line from 2m to 0,5m to permit a change of use from 
garage to staff quarters. 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to exceed the 9m 
length or third restriction of buildings over the building lines to a total length of 
11,34m to accommodate a carport and staff quarters. 

 
❖ Relaxation of Clause 6.(b)(i) of Title Deed No. T51882/2021 to relax the 

following building lines:  
 

➢ to relax the lateral building line from 1,5m to 0m to accommodate an existing 
carport, and 

➢ to relax the lateral building line from 1,5m to 0m to permit a change of use 
from garage to staff quarters. 

 
❖ Determination of an administrative penalty in terms of Section 16.(2)(q) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 to accommodate the unauthorised transgressions as stipulated above. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Letter from the applicant in support of the application is attached as 
Annexure B, while the Site Development Plan is attached as Annexure C.  The Title 
Deed is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

Erf 1029 is situated within Extension 3 of Pringle Bay.  The subject property measure 
720m² in extent.  The property has an approved existing dwelling and garage.  The 
application is for a carport, constructed without building plans or planning approval. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
❖ The architectural style of the application is consistent with that of a residential 

dwelling. 
❖ The proposal is not out of character of the surrounding area. 
❖ The proposal adds value to the dwelling. 
❖ It has no detrimental impact of the abutting neighbours’ dwellings. 
❖ It does not detract from view corridors. 
❖ No complaints have been received. 
❖ No additional municipal services are required. 

 
DETERMINATION OF THE ADMINISTRATIVE PENALTY 

 
(a) nature, duration, gravity and extent of the contravention 

 
The additions include the conversion of the existing garage into a staff quarter 
and the carport.  The carport was constructed before the new owners took 
occupation.  From aerial imagery, it can be argued that the carport has been on 
the property since 2016.  

 
The extent of the additions is as follows:  

 
Staff Quarters:  3,56m² 
Carport:   3,72m² 
Total:   7,28m² 

 
(b) The conduct of the person involved in the contravention: 

 
The property was purchased with the carport already constructed.  The owners 
were not duly informed of all the issues and processes relating to the way 
forward.  The owners did address the situation once notified of the situation and 
should not be held accountable. 

 
(c) Whether the unlawful conduct was stopped: 

 
The building work was already completed. 

 
(d) A report by a quantity surveyor in matters of unauthorised 

building/construction: 
 

Should the Overstrand Municipality find it necessary to determine an 
administrative penalty, a report to the effect will be submitted. 
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(e) Whether a person involved in the contravention ha previously 
contravened this By-law or previous planning law. 

 
To the best of our knowledge the owner has never contravene the By-law. 

 
PLANNING PRINCIPALS 

 
o Spatial Justice:   Comply 
o Spatial sustainability: Comply 
o Efficiency:  Comply 
o Spatial resilience: Comply 
o Good administration:  Comply 

 
FORWARD PLANNING 

 
Overstrand Municipality Spatial Development Framework, 2020: 
The proposal is in line with the SDF. 

 
Overstrand Integrated Development Plan, 2020: 
The proposal promotes social development and creates a safe and healthy 
environment. 

 
Overstrand Growth Management Strategy, 2010: 
The proposal does not entail densification and is in line with the document. 

 
Overstrand Municipality Amended By-law on Municipal Land Use Planning, 
2020: 
The proposal is not considered to be a deviation of the General criteria for 
consideration of applications. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Internal Departments Yes 20 June 2023 20 July 2023 

Ward councillor Yes 20 June 2023 20 July 2023 

Notices Yes 20 June 2023 20 July 2023 

Total comments  ONE (1) 

Total letters of support  N/A 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

N/A   

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received from the Pringle Bay Ratepayers 
Association, and the applicant was provided with an opportunity to respond to the 
comments.  See Annexures D and E, respectively. 

 
 OBJECTION: Advertisement requirements 

 
An application for the removal of restrictive conditions is applicable and 
should have been advertised in local newspaper and registered notices been 
send. 

 
APPLICANT’S RESPONSE 

 
It is our advice to our clients that the application is not for the removal of the 
restrictive title deed condition, but rather for a relaxation of the prescribed building 
lines in the applicable title deed.  This advice is because the title deed expressly 
gives the Municipality the authority to grant their consent to an amendment to the 
building lines set out in the title deed. 

 
“No building or structure or any portion thereof except boundary walls and fences, 
shall except with the consent of the Administrator, be erected nearer than 5 metres to 
the street line which forms a boundary of this erf, nor within 3 metres of the rear, or 
1.5 metres of the lateral boundary common to any adjoining erf, provided that with 
the consent of the Local Authority -”  

 
We also draw your attention to the extract from the Provincial Department of 
Environmental Affairs and Development Planning, below:  

 
Attention is also being drawn to Section 39 of the Western Cape Land Use Planning 
Act, 2014 (“LUPA”) now delegates the decision-making process with regard to the 
relaxation of Title Deed conditions to municipalities.  It is stated in Section 39 (4) that 
“any reference to the approval by the Administrator or Townships Board in a 
restrictive condition, excluding a restriction in terms of which the Provincial 
Government acquires private law rights, is regarded as a reference to the approval of 
the relevant municipality”.  As these restrictions were imposed by the Administrator, 
LUPA now delegates the decision-making authority in relation to such restrictive title 
conditions to the relevant municipality.  
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Attention should be given to the precise wording of the title deed.  Specific reference 
is made to the “shall except with the consent of the Administrator”.  Therefore, the 
local municipality, in this case, Overstrand Municipality, has the power to grant its 
consent to the proposed building or structure.  The Overstrand Municipality therefore 
has the delegated power to handle this application in a manner which it deems fit and 
to its standard.  

 
Where the title deed restriction expressly confers the power on the Administrator to 
grant consent in terms of that title deed restriction, the Municipality, as successor to 
the Administrator, holds such power.  In that case, an application must be made in 
terms of Section 16 of the By-Law for such municipal consent.  The minimum 
requirements of Section 39(1) of LUPA do not apply to consent, approval, or 
relaxation in terms of a restrictive condition.  This type of application is instead 
subject to the general participation requirements set out in the By-Law.  

 
If the title deed did not give the Administrator the express right to consent to the 
relaxation, as stated above, it would be necessary to make an application for the 
removal, amendment, or suspension of the restrictive title deed condition in terms of 
Section 16(2)(f) of the By-Law.  In that case, the title deed would need to be 
amended, which is not the case in this matter. 

 
TOWN PLANNER’S RESPONSE 

 
Relaxation applications are in terms of the title Deed and not a removal of restrictive 
conditions and has a different public participation procedure vis a vie a removal of 
restriction application.  Relaxations are reliant on the consent of the adjacent owners 
who it will affect.  All the title deed restrictions remain in place and only that is 
requested is relaxed. 

 
 OBJECTION:  Restrictive conditions on a title deed are placed for a specific 
reason and should not be considered lightly 

 
It is not desirable that a title deed restriction be removed in order to legalise an 
illegal structure.  The OM Municipal Tribunal is on record as not allowing the 
departure from building line restrictions where there is adequate space 
available for building within the allowable space on the erf. 

 
APPLICANT’S RESPONSE 

 
The restriction is not being removed and only a relaxation of the applicable 
restriction.  It should be noted that the structures were erected buy the previous 
owners and the applicant seek to rectify the contravention. 

 
TOWN PLANNER’S RESPONSE 

 
An application submitted is evaluated on its own merit and the reference to other 
application must be seen in context, each situation has different circumstances.  The 
Title Deed allows for the housing of vehicles on a 0m building line and therefore falls 
within the orbit of the Township Establishment Conditions.  The specific reason of a 
Title Deed building line as indicated by the objector is al-ready addressed in the Title 
Deed.  Thus the objection is not valid.  
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 OBJECTION: Removal of illegal structure 
 

It would appear to be a resorted strategy in South Africa that an owner quickly builds 
and pleads that it cannot be removed due to cost implications.  In this case it does 
not apply, the carport can easily, without much cost be removed. 

 
APPLICANT’S RESPONSE 

 
To expect the applicant to remove the structure and subsequently forfeit all fees paid 
for this application is unjust and will serve no purpose. 

 
TOWN PLANNER’S RESPONSE 

 
The illegal structure has been constructed during 2016 and no complaint in this 
regard has been submitted to this office.  Unfortunately, the strategy as indicated by 
the Ratepayers is true and therefore the Municipality incorporated an administrative 
penalty in its Land Use Scheme. 

 
In this case it is not necessary to remove the illegal structure since it is allowed for in 
terms of the Title Deed and the Land Use Scheme subject to height restrictions and 
neighbours consent.  The latter has been obtained by the applicant. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See point 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
See point 7 above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

The application is to rectify an existing situation. 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is of a small scale and therefore the planning objectives 
applicable in terms of SPLUMA and LUPA cannot be adequately discussed. 

 
The objectives relating to: 

 
Spatial Justice 
The building line departure will not perpetuate the spatial imbalances caused by 
the apartheid spatial planning. 

 
Spatial sustainability 
The building line departure will not in any way compromise on valuable 
agricultural land and environmentally sensitive areas.  
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Efficiency 
Municipal services are not affected.  The proposed carport and use change will 
optimize the utilisation of the available space efficiently and effectively. 

 
Spatial resilience 
The carport as proposed will comply with the National Building Regulations and 
enable the applicant to house the vehicles in a safe and secure environment. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

N/A 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

No additional services are required.  
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The property is zoned as Residential Zone 1, and the property will be utilized as 
such.  In terms of the Land Use Scheme garages and carports may be 
constructed on the boundary with neighbours’ consent.  Staff quarters are 
allowed on the boundary in terms of the Title deed, e.g. outbuilding. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is for the following and will be addressed as follows: 

 
The departure applied for is to relax the Land Use Scheme lateral building line from 
2m to 0m as well as an application to relax the Title Deed lateral building line from 
1,5m to 0m to accommodate an existing carport.  
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The carport as indicated on the building plan submitted with the application is a 
wooden structure with a thatch roof.  The roof was replaced in 2022 with roof 
sheeting similar to the roof of the dwelling house.  The height of the carport in the 
motivation report indicates an 11m structure, which is not correct.  According to the 
building plan submitted, the height of the carport is 6,010m. 

 
In terms of the Land Use Scheme a garage or carport located on the lateral 
boundary is allowed with neighbour’s consent and may not exceed the height of 
3,5m.  In terms of the Title Deed, structure housing vehicles are allowed on the 
boundary, but may not exceed 3m wall plate height.  The owners replaced the 
thatch roof with sheet metal, knowing that the application has not been finalised.  It 
should be noted that both the Land Use Scheme and the Title Deed makes 
provision for structures housing vehicles may be erected on the lateral boundary 
with neighbours consent as per the Overstrand Municipality land use process. 

 
The height aspect has not been dealt with by the Consultant.  There was no reason 
provided, why the carport needs the height of 6,010m.  It is an excessive height on 
the boundary of the erf.  It is found to not be desirable, and it is recommended that 
the carport roof be lowered to comply with the 3,5m height restriction and 40-degree 
angle as per the Land Use Scheme.  The carport is supported, but to a height of 
3,5m as per the Overstrand Land Use Scheme. 

 
The departure is to relax the lateral building line from 2m and 1,5m to 0m to permit a 
change of use from garage to staff quarters and a departure to relax the rear 
building line from 2m and to 0,5m to permit a change of use from garage to staff 
quarters.  It should be noted that the Title Deed does indicate a 3m rear building 
line; however with the consent of the Local Authority any outbuilding may be erected 
on the rear building line and thus does not require a relaxation of the rear building 
line. 

 
The garage has been renovated and changed into a staff quarter by the previous 
owners.  However, the structure is a second dwelling as was indicated in the original 
application.  Second dwellings and or habitable spaces are not allowed so close to 
an erf boundary.  This is to ensure privacy for the surrounding erven.  The 
conversion of the garage in a staff quarter is not recommended for approval.  It is 
proposed that the applicant revert back to a garage or store room. 

 
The transgression of the 9m or a third of a boundary applicable to structures 
transgressing the building lines is recommended since it has been in existence 
since 2016. 

 
DETERMINATION OF THE ADMINISTRATIVE PENALTY: 

 
(a) nature, duration, gravity and extent of the contravention 

 
The additions include the conversion of the existing garage into a staff quarter 
and the carport.  The carport was constructed before the new owners took 
occupation.  From aerial imagery, it can be argued that the carport has been on 
the property since 2016.  
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The extent of the additions is as follows:  
 

Staff Quarters:  3,56m² 
Carport:   3,72m² 
Total:   7,28m² 

 
(b) The conduct of the person involved in the contravention: 

 
The property was purchased with the carport already constructed.  The owners 
were not duly informed of all the issues and processes relating to the way 
forward.  The owners did address the situation once notified of the situation and 
should not be held accountable. 

 
(c) Whether the unlawful conduct was stopped: 

 
The building work was already completed. 

 
(d) A report by a quantity surveyor in matters of unauthorised 

building/construction: 
 

Should the Overstrand Municipality find it necessary to determine an 
administrative penalty, a report to the effect will be submitted. 

 
Calculation of the administrative penalty: 

 
Carport:    3,72m² 
Budget (2024/2025):  R20 253 x 3,72m² = R75 341,16 
5% penalty: R75 341,16 =  R3 767,10 

 
Staff quarters:  3,56m² 
Budget (2024/2025): R20 253 x 3,56m² = R72 100,68 
5% penalty:   R72 100,68 = R3 605,03 

 
Total penalty:  R3 605,03 + R3 767,10 = R7 372,13 

 
CONCLUSION: 

 
The applicant did buy the existing property with the transgression.  Although the 
new owners are not responsible for the transgressions, it remains their responsibility 
to ensure compliance with all relevant legislation before purchasing a property. 

 
13. RECOMMENDATION 

 
1. that the objection be noted. 
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2. that the application in terms of the Overstrand Municipality Amendment By-

Law on Municipal Land Use Planning, 2020 on Erf 1029, Pringle Bay for the 
relaxation of restrictive title deed condition Clause 6.(b)(i) of Title Deed No. 
T51882/2021 to relax the following building lines:  
 
➢ to relax the lateral building line from 1,5m to 0m to accommodate an 

existing carport; 
➢ to relax the lateral building line from 1,5m to 0m to permit a change of use 

from garage to staff quarters; 
 
be approved, in terms of Section 61 of the By-Law. 

  
3. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 for a departure 
on Erf 1029, Pringle Bay for the following: 
 
➢ to relax the lateral building line from 2m to 0m to accommodate an 

existing carport; 
 
be approved, in terms of Section 61 of the By-Law. 

  
4. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 1029, 
Pringle Bay for a departure to exceed the 9m length or third restriction of 
buildings over the building lines to a total length of 11,34m to accommodate a 
carport and staff quarters, be approved, in terms of Section 61 of the By-
Law. 

  
5. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 for a departure 
on Erf 1029, Pringle Bay for the following: 
 
➢ to relax the rear building line from 2m to 0,5m to permit a change of use 

from garage to staff quarters; 
 
not be approved in terms of Section 61 of the By-Law 

  
6. that the approvals in Points 2 - 4 above be subject to the following conditions: 
  
 (a) that the carport be lowered to the 3,5m height restrictions as per the 

Land Use Scheme; 
   
 (b) that the staff quarters be changed to a garage or a store room 
   
 (c) that the approval for the departure is only for the development over for 

the building lines as indicated on plans numbers 2022/30 (1-3) dated 
November 2022, submitted with the application;  
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 (d) that revised building plans indicating Condition (a) and (b) be 

submitted to the Building Department for approval, and that all 
conditions of the Building- and the Fire Department be complied with at 
that stage; 

   
 (e) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (f) that all other applicable development parameters as prescribed in the 

relevant Zoning Scheme be complied with, and 
   
 (g) that this approval does not absolve the applicant from compliance with 

any other relevant legislation. 
  
7. that the determination of an administrative penalty in terms of Section 90.(4) 

of the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 1029, Pringle Bay to accommodate the 
unauthorised transgressions as stipulated above, be imposed, and that an 
administration penalty fee of R7 372,13 be payable within ninety (90) days of 
the final decision. 

  
8. that the applicant be notified of its right of appeal (against Paragraphs 2 – 6 

above) in terms of Section 78 of the Overstrand Municipality Amendment By-
Law on Land Use Planning, 2020 regarding the above decision. 

 
14. REASONS FOR THE RECOMMENDATION 

 
➢ The proposed application fits in with the character of the surrounding area and is 

desirable in terms of use, not height. 
➢ There will be no impact on services. 
➢ The proposal will have no negative impact on the environment. 
➢ Garages or carports are allowed on the 0m lateral and rear building lines with 

neighbour’s consent of which the owner obtained. 
➢ The 5% penalty takes into consideration that the owners immediately appoint a 

consultant to address the illegal structure and use. 
 

Reasons for non-approval: 
 

➢ The height restriction of 3,5m restriction of the carport is due to the fact that the 
application did not address the need for a carport with a height of 6,010m. 

➢ The application did not address the height restriction for housing of vehicles as 
per the Title Deed and the Land Use Scheme. 

➢ The request to waive the administrative penalty cannot be accommodated, since 
the buyer remains responsible for any structures on the property and accepted 
liability in this regard. 

➢ The buyers also replaced the roof of the illegal structure in 2022, which they 
knew were not on an approved building plan. 

➢ The staff quarter is in close proximity of the neighbouring erven, which can create 
privacy issues.  
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Letter 
Annexure C: Site Development Plan 
Annexure D: Title Deed T51882/2021 
Annexure E: Objection received 
Annexure F: Applicant’s response  

 
SIGNATURES 

 
REGISTERED PLANNER 

 
Name:   H VAN DER STOEP 

SACPLAN Reg No:   A/1708/2013 

Signature:  ___________________ 

Date:   ___________________ 
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