
AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 FEBRUARY 2025 
 
 
4.2 
ERF 3199, 4 PEARL DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, 
DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: PLAN ACTIVE 
TOWN & REGIONAL PLANNERS ON BEHALF OF NA ERASMUS 
 
3199 KBB (4731/2024) 
H van der Stoep (028) 313 8900 Hermanus Administration 
3 February 2025 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 1 August 2024 from Plan Active Town & 
Regional Planners on behalf of NA Erasmus on Erf 3199, Betty’s Bay for the 
following: 

 
❖ Removal of Restrictive Title Deed Condition in terms of Section 16(2)(f) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the removal of restrictive title deed condition C.(i)(5)(d) as contained in 
Title Deed T6358/2021 of the property to accommodate the proposed 
development that encroaches the street building line. 

 
The restrictive title deed condition read as follows: 

 
“C. To the following conditions contained in the said Deed of Transfer Number 

17598/68:-  
 

(i) Imposed by the Administrator of the Province of the Cape of Good Hope 
when approving of the establishment of Sunny Seas Township in terms of 
the provisions of Ordinance No. 33 of 1934, as amended:  

 
(5) This erf shall be subject to the following further conditions provided 

especially that where, in the opinion of the Administrator after 
consultation with the Township Boards and the Local Authority, it is 
expedient that the restriction in any such condition should at any time be 
suspended or relaxed he may authorise the necessary suspension or 
relaxation subject to compliance with such conditions as he may 
impose:  

 
(d) No building or structure or any portion thereof except boundary 

walls and fences, shall be erected nearer than 4,72 metres to the 
street line which forms a boundary of this erf nor within 3,15 metres 
of the rear or 1,57 metres in height measured from the floor to the 
wall plate and no portion erected within the above prescribed rear 
space.  On consolidation of any two or more erven this condition 
shall apply to the consolidated area as one erf;” 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to relax the street 
building line from 4m to 2,09m (north-western corner) and 2,12m (north-eastern 
corner) respectively to accommodate the existing foundation of proposed 
development on the property. 
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❖ Determination of an Administrative Penalty in terms of Section 16(2)(q) of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the unauthorised building line encroachments as mentioned above. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
There was an existing dwelling on the subject property that was destroyed in the 
Betty’s Bay fires a few years ago.  The building plan was approved in June 2022. 

 
The building contractor did not adhere to the approved building plans (our client was 
uninformed and unaware of the encroachment), specifically regarding the position of 
the dwelling in relation to the street building lines.  The result was that the foundation 
and ground floor were constructed in a manner that does not comply with the 
approved plan's specifications. 

 
The foundation and ground floor of the new dwelling were constructed over the Title 
Deed and Land Use Scheme Regulations’ street building lines.  In addition, the 
design of the dwelling does not allow the first floor and roof (yet to be constructed) to 
be stepped back to comply with the applicable street building lines. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
CONTEXTUAL INFORMATION 

 
Description: 

 
Zoning of Erf:  Residential 1 
Area in extent:  2066m² 
Title Deed Number:  T6358/2021 

 
DEVELOPMENT PROPOSAL 

 
DEPARTURES: 

 
It is proposed to retain the as-built dwelling (foundation and ground floor level) that 
encroach the 4m street building line.  In addition, due to the configuration of the 
levels and floor layouts, the future first-floor storey and roof construction cannot be 
stepped back to comply with the 4m street building line and will therefore also 
encroach the building line.  The walls and the staircase cannot align between the 
ground and first floor levels if the first floor is not constructed over the 4m street 
building line in future. 
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To accommodate the as-built structure and proposed additions (first floor and roof) 
an application is submitted for a departure to:  

 
• Relax the street building line from 4m to 2,09m (north-western corner) and 2,12m 

(north-eastern corner) respectively to accommodate the as-built dwelling 
foundation and ground floor level and the proposed construction of the first-floor 
level and roof on the same building line.  

 
The total extent of the as-built foundation / ground floor level is ±245,85m² with a 
±104,1m² porch (total footprint as-built is ±349,95m²).  The section of the dwelling 
that encroaches the Land Use Scheme Regulations’ building line is ±33,43m² in 
extent (±9,55% of total building footprint) and ±48,08m² (±13,74% of total building 
footprint) encroach the 4,72m Title Deed street building line.  The new foundations 
are within the allowed Land Use Scheme’s lateral building lines of 2m and the Title 
Deed lateral building lines of 1,57m - built at 2,03m from the western boundary line.  
Refer to the encroachment plan attached and included below: 

 

 
The following should be noted when considering the as-built structures:  

 
o It was never the intention of the landowner to construct the as-built dwelling in 

its current position.  The approved building plan clearly shows the intent that 
the building was to be positioned at least 6m from the street erf boundary.  

 
o Unfortunately, the first floor (to be constructed) cannot be stepped back to the 

respective street building lines as explained in previous sections of this report.  
The blueprint of the dwelling will remain as per the approved building plans – only 
the position on the property changes as per the as-built mistake.  

 
o The materials used and the design of the dwelling are aesthetically pleasing.  
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o The as-built foundation and ground floor structure forms the basis of the dwelling 
on the subject property, thus, to demolish / partially demolish the structure to 
make it compliant to the street building lines, will have great cost and time 
implications to our client.  

 
The proposed application has a low to no impact on the character and property 
values of the surrounding properties.  The existing structure on the subject property 
does not create an infringement to any passing traffic or public activity due to the low 
impact use of the structures.  It is submitted that the massing and height of the 
existing structure are compatible with the character of the area, regardless of the 
departure being applied for.  

 
The zoning of Erf 3199 Bettys Bay will remain unchanged (Residential Zone I: Single 
Residential) as well as the primary land use (single residential purposes).  The height 
of all the structures on the subject property will comply with the permissible height 
requirements for SR1 zoned properties (as per the approved building plans). 

 
It is submitted that the existing structure is compatible with the character of the area, 
does not impact negatively on the rights of anyone else and that no good reason 
exists for not approving this application.  When considering the proposed building 
line deviation, the point of departure is the need to discourage the phenomenon of 
urban sprawl and to encourage densification and more compact towns and cities, all 
of which relates to more responsible resource use or sustainable development. 

 
Conclusion 

 
The following should be noted when considering the potential of the site:  

 
• The position of the dwelling on erf 3199 Bettys Bay does not have a negative 

impact on neighbours’ views towards the ocean and mountain.  
• The massing and scale of the as-built structures are compatible with the area.  
• Except for the street building line deviation, all other land use parameters are 

met.  
• The as-built foundation and ground floor structure forms the basis of the dwelling 

on the subject property thus to demolish / partially demolish the structure to make 
it compliant to the street building lines, will have great cost and time implications 
to our client.  The scale of the surrounding built environment and the low impact 
on the streetscape are also factors that must be considered when contemplating 
the potential of the property to accommodate the departure and removal of 
restrictive title deed conditions.  

 
The following factors confirm the potential of the property to accommodate the 
proposed building line deviations:  

 
• Good quality materials were / will be used for the construction of the dwelling;  
• The development will keep to the approved blueprint of the dwelling, only at a 

position closer to the street boundary;  
• The dwelling will add value to the property and the area. 

 
ACCESS 

 
Access to erf 3199 Bettys Bay will remain unchanged and will be from Peal Avenue. 
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SERVICES 
 

No additional services will be required.  The erf has access to Municipal services. 
 

REMOVAL OF RESTRICTIVE CONDITIONS IS MOTIVATED AS FOLLOWS: 
 

Title deed no. T6358/2021, pages 3-4, paragraph C.(i) (5)(d):  
 

“C. To the following conditions contained in the said Deed of Transfer Number 
17598/68:-  

 
(i) Imposed by the Administrator of the Province of the Cape of Good Hope when 
approving of the establishment of Sunny Seas Township in terms of the provisions of 
Ordinance No. 33 of 1934, as amended:  

 
(5) This erf shall be subject to the following further conditions provided especially that 
where, in the opinion of the Administrator after consultation with the Township 
Boards and the Local Authority, it is expedient that the restriction in any such 
condition should at any time be suspended or relaxed he may authorise the 
necessary suspension or relaxation subject to compliance with such conditions as he 
may impose:  

 
(d) No building or structure or any portion thereof except boundary walls and fences, 
shall be erected nearer than 4,72 metres to the street line which forms a boundary of 
this erf nor within 3,15 metres of the rear or 1,57 metres in height measured from the 
floor to the wall plate and no portion erected within the above prescribed rear space. 
On consolidation of any two or more erven this condition shall apply to the 
consolidated area as one erf;” 

 
The aforementioned restrictive condition does not allow any structure or building on 
the property over the building lines, except with the approval of the Administrator and 
needs to be removed. 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 

 
The removal of the restrictive conditions intends to increase the use rights of the 
property to allow the dwelling to encroach the 4,72m street building line and to allow 
any future development on the property in line with the Land Use Restrictions 
stipulated in the Overstrand Land Use Scheme Regulations (2020) for SR1 zoned 
properties.  The value of the rights is vested in the owner of the property.  The 
condition was registered by the Administrator when the township was developed and 
neither the administrator nor the registered owners of the township enjoy any 
financial or other value.  The removal of the condition will consequently have no 
impact on the favoured parties.  Property owners not seeking the encroachment of 
the as-built dwelling and the completion thereof over the street building line will 
favour the restrictive Title Deed condition since the condition impede the 
development of the dwelling at its current position.  The street and rear building line 
conditions are more restrictive than the Land Use Scheme Regulations’ building 
lines.  In addition, the stricter Title Deed building lines shrinks the development area 
of the subject property. 
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The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
The conditions were imposed by the Administrator for the benefit of the Sunny Seas 
Township, Bettys Bay.  The only personal benefit to the holder is that the property is 
more restricted in terms of developing any structures on the subject property.  The 
holder (Overstrand Municipality) has efficient scheme regulations to guide 
development for SR1 zoned erven in Bettys Bay. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The removal of a restrictive title deed condition will bring about personal benefits to 
the landowner since it will allow her to retain the as-built dwelling foundation and 
ground floor and continue building work to complete the dwelling (both ground and 
first floor) on the 2,09m and 2,12m street building line once the application is 
finalized.  

 
The 4,72m street building line and 3,15m rear boundary building lines as stipulated in 
the Title Deed are more restrictive than the Land Use Scheme building lines.  To 
remove the Title Deed’s street and common boundary building lines will allow the 
property owner to retain the as-built dwelling footprint and construct the dwelling on 
the position as per the attached encroachment plan.  Any future development / 
additions can also be done according to the Land Use Scheme development 
parameters, instead of being bound by the more restrictive Title Deed building lines. 

 
The social benefit of the restrictive condition remaining in place. 

 
The social benefit if the Title Deed conditions were to remain unchanged and 
enforced on erf 3199 Bettys Bay would be that the character of Pearl Avenue will 
remain unchanged.  Other than the aforementioned, the social benefit is considered 
minimal if the condition was to remain in place.  If the condition remains unchanged, 
the owner must adhere to the stricter Title Deed street and rear boundary building 
lines.  The impact on the neighbouring properties with regards to privacy, noise, 
impact on the street scape, etc. will be marginally lower since the title deed’s rear 
boundary and street building lines are more restrictive than the scheme regulations’ 
building lines.  To keep the 4,72m title deed street building line and the 3,15m rear 
boundary building line will have no benefit to the property owner since it takes away 
developable land and restricts the development of the dwelling at the as-built 
foundation / ground floor position. 

 
The social benefit of the removal of the restrictive condition. 

 
The removal of the restrictive Title Deed condition will allow the scheme regulations’ 
building lines to set the rules for future development of erf 3199 Bettys Bay.  It will 
also allow our client to retain the as-built structure and complete the dwelling in its 
current position on site.  The social benefit will therefore only be to the landowner of 
erf 3199 Bettys Bay. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 
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The removal of the restrictive condition will not remove all rights enjoyed by the 
beneficiary, but only some rights and will instead expand the value of these rights to 
accommodate the future structures within the scheme regulations’ building lines.  
The latter is more desirable for the zoning and extent of the subject property without 
having a detrimental impact on the rights of anyone else or the character of the area. 

 
CONSISTENCY WITH SPLUMA AND LUPA PRINCIPLES: 

 
o Spatial Justice 

 
The impact on the biophysical environment will be low as the subject property has 
been in existence since 1949.  The proposed application will not promote spatial 
development imbalances.  This application is for an erf as per the establishment of 
the existing Sunny Seas (Bettys Bay) Township.  The proposed application is in 
character with the existing area where similar applications have been approved in 
the past and therefore, the approval of the proposed application will not be 
spatially biased. 

 
o Spatial Sustainability 

 
The proposed departure and removal of a restrictive title deed condition will have a 
low impact on the visual elements of the subject property and surroundings.  The 
encroachment of the street building line has no impact on the massing of the 
buildings and the impact on the streetscape or passers-by.  The dwelling (once 
complete) will merge well with the surrounding built environment.  The 
development does neither trigger any listed activities in terms of NEMA nor is it 
positioned with Overstrand Municipality’s EMOZ. 

 
o Spatial Efficiency 

 
It proofs to be efficient to accommodate the existing structure and its proposed 
uses by approving the proposed departure and removal of a restrictive title deed 
condition of erf 3199 Bettys Bay instead of demolishing the structures, that will 
have great time and cost implications to our client. 

 
o Spatial Resilience 

 
N/A 

 
o Good Administration 

 
The land use application will follow due process as stipulated in the relevant 
Municipality’s By-Law and related Provincial and National Land Use Planning 
legislation. 

 
POLICY DOCUMENTS: 

 
Overstrand Wide Development Framework, 2020, earmarks the area where erf 
3199 Betty’s Bay is situated, for urban development purposes.  The zoning and use 
of the subject property will remain unchanged (Residential Zone 1: Single 
Residential). 
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Overstrand Growth Management Strategy, 2010, specifies that erf 3199 Betty’s 
Bay forms part of Planning Unit no. 7.  This planning unit stipulates that the density 
status quo should remain. 

 
Heritage Value 
The application does not involve changing the character of a site larger than 5 
000m².  Consequently, the proposed application for the departure does not trigger 
Section 38 of the National Heritage Resources Act, 1999 (Act No. 25 of 1999). 

 
Erf 3199 Bettys Bay is not situated within the Heritage Protection Overlay Zone as 
determined by the Overstrand Municipality’s Zoning Scheme (2020). 

 
Biophysical Environment 
The proposed application does not trigger any listed activities in terms of the National 
Environmental Management Act, 1998. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: 

 
The nature, duration, gravity and extent of the contravention  

 
There was an existing dwelling on the subject property that was destroyed in the 
Betty’s Bay fires a few years ago.  Only the foundation remained following the 
devastating veld fires in 2019. Our client bought the subject property in 2021.  

 
The site was initially surveyed in September 2021 by Van Dyk Land Surveyors.  A 
topographical survey was compiled indicating the contours and foundation that 
remained on the site following the Betty’s Bay fires (copy attached).  The building 
plans were compiled accordingly, and our client submitted building plans to construct 
a new dwelling on the subject property.  A copy of the approved building plans dated 
6 June 2022 is attached.  

 
The building contractor did not adhere to the approved building plans (our client was 
uninformed and unaware of the encroachment), specifically regarding the position of 
the dwelling in relation to the relevant street building lines.  The result was that the 
foundation and ground floor were constructed in a manner that does not comply with 
the approved plan's specifications.  Our client, the landowner, was unaware of the 
deviation until the building inspector intervened.  It was clear that there was an 
oversight and miscommunication between the contractor, and possibly the project 
manager to ensure that construction aligns with approved plans.  

 
Van Dyk Land Surveyors were instructed to undertake an As Built survey to 
determine to extent of the encroachment.  The as-built survey dated March 2024 
confirmed the transgressions over the street building line. 

 
The conduct of the person involved in the contravention 

 
The building contractor did not adhere to the approved building plans, specifically 
regarding the position of the dwelling in relation to the street building line.  Our client, 
the landowner, was unaware of the deviation until the building inspector intervened.  
From our client’s side it was clear that there was an oversight and miscommunication 
between the contractor, and possibly the project manager to ensure that construction 
aligns with approved plans 
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Whether the unlawful conduct was stopped 
 

The owner was unaware of the encroachment until she received the notice from the 
building inspector (refer to the email dated 15 February 2024).  All construction was 
ceased immediately.  The unlawful structures cannot be demolished since it is such a 
large extent of the new dwelling that was already constructed and since it will imply a 
whole new configuration of the layout.  To demolish this section of the dwelling will 
place a great financial burden on our client who was unaware of the erroneous 
construction work.  The owner now attempts to rectify the contravention by 
submitting the administration penalty application and subsequent departure 
application in order to legalise the As Built structures on the subject property 

 
A report by a quantity surveyor in matters of unauthorised 
building/construction 

 
The landowner confirmed that the construction cost for the section of the dwelling 
over the street building line was ±R150 000,00. 

 
Whether a person involved in the contravention ha previously contravened this 
By-law or previous planning law29 

 
To the best of our knowledge the owner has never contravene the By-law. 

 
Conclusion: 

 
The owner never hesitated to immediately give instructions to the consultants to 
assist in the matter of rectifying the contravention by submitting a complete (and fully 
motivated) departure, and removal of restrictive title deed conditions application, and 
submitting a determination of an administrative penalty application.  We therefore 
respectfully request that a minimal / no penalty fee be imposed on the property 
owner for the reasons given above. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 29 August 2024 4 October 2024 

Government Gazette Yes 30 August 2024 4 October 2024 

Email notices & site notice Yes 29 August 2024 4 October 2024 

Internal departments Yes 29 August 2024 4 October 2024 

Ward Councillor Yes 29 August 2024 4 October 2024 

Total comments 15 

Total letters of support 1 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 
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Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 29/08/2024 
No objection. Building plan application 
must comply with all applicable law 
including fire safety regulation distances. 

Engineering Services 30/10/2024 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
The application was duly advertised in the local newspaper and Government 
Gazette.  E-mail notifications of registered letters were also sent out to all owners of 
the Sunny Seas Township and the Betty’s Bay Ratepayers Association.  A notice 
board was also placed on-site by the applicant’s consultant. 

 
Fifteen (15) letters of objection were received forthcoming the public participation 
process.  One (1) support letter was also received.  

 
The applicant was provided with an opportunity to respond to the objections.  See 
Annexures E and F respectively. 

 
 C Roberts 
 A Bester 
 G Irvine 
 L Otto & P Von Alleman 
 G van de Venter 
 PK van der Westhuizen 
 W Stapelberg 
 WJ Zybrands 
 MC & LM Clausen 
 I Rohwer 
 M Drögemöller 
 R Moore on behalf of the shareholders of Fomogipa CC 
 E Watts 
 R Spaggiari 
 R Wilding 
 J Patel (support letter) 

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  
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OBJECTION 
 

1. The encroachment of the building into the road reserve poses a safety risk, 
particularly as the property is located on a sharp bend.  The comments and 
objections mention that the house is positioned in the road reserve, and 
this creates concerns about traffic and accidents.  

 
APPLICANT’S RESPONSE 

 
There seems to be some confusion with regards to two separate applications that 
were submitted by our office.  Two separate applications in Bettys Bay were sent out 
almost simultaneously by our office, which is causing confusion among the 
immediate property owners.  The other application was for erf 3196 Bettys Bay, 
situated on the corner of Rockway Drive and Pearl Drive.   

 
The dwelling structure on Erf 3199 is not built in the road reserve – it merely 
encroaches the applicable title deed and land use scheme building lines.  Concerns 
about traffic and accidents are considered irrelevant since the dwelling will not 
encroach onto the road reserve.  The garage is positioned at least 6 meters from the 
erf boundary and further from the road kerb, confirming compliance with the building 
line requirement of a minimum of 5 meters from the kerb. 

 
TOWN PLANNER’S RESPONSE 

 
Noted and agreed with applicant. 

 
OBJECTION 

 
2. The owner, project manager, and builder must be held accountable for not 

adhering to municipal regulations.  It is not the community's or the 
municipality's responsibility to amend title deeds due to oversight.  The 
owner and her agents have failed to construct the dwelling according to 
approved building plans, leading to a flawed attempt to gain retrospective 
approval.  One of the objectors emphasizes that the owner is responsible 
for the actions of her agents and builders and that she must accept full 
responsibility for not adhering to the approved building plans, which 
include encroaching on building lines.  

 
APPLICANT’S RESPONSE 

 
We agree that the owner, project manager, and builder should have adhered strictly 
to municipal regulations and that they cannot expect leniency in the form of altered 
title deed restrictions.  However, the as-built structure still has a 2m street building 
line and does not encroach onto municipal land / the road reserve.  The owner was 
not aware of the encroachment until notified by the building inspector on 15 February 
2024.  Upon receiving the notice, all construction activities were immediately ceased.  
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Demolishing the already constructed sections of the dwelling is not feasible due to 
the extensive nature of the work completed.  Such action would require a complete 
reconfiguration of the layout and impose a significant financial burden on the owner, 
who was unaware of the construction issues.  The owner is now taking steps to 
rectify the situation by submitting an application for an administrative penalty, 
departure and removal of restrictive title deed conditions to legalize the constructed 
structures on the property.  

 
We recognize that the owner is responsible for the actions of her representatives.  
The municipality will assess its own obligations and liability in this matter and ensure 
that proper procedures are followed. 

 
TOWN PLANNER’S RESPONSE 

 
Both parties’ comments are noted.  

 
OBJECTION 

 
3. An objector argues that the local authority shares liability for not issuing a 

timely cease order, which has implications for any future applications 
based on convenience and the costs of demolition.  

 
APPLICANT’S RESPONSE 

 
We recognize the concerns raised about the Municipality's responsibility in ensuring 
compliance with building regulations, including the timely issuance of cease orders.  
We cannot speak on behalf of the municipality, but past experiences have shown 
that the Municipality is committed to upholding all building regulations and ensuring 
that construction adheres to approved plans and title deed conditions.  While 
oversight may occasionally occur, this does not absolve property owners of their 
responsibility to comply with existing regulations.  

 
It is important to note that the Municipality acts within the framework of established 
processes.  The decision to issue a cease order is influenced by various factors, 
including the nature of the transgression, the potential for safety hazards, and 
available resources.  Each case is evaluated individually to determine the 
appropriate course of action. 

 
TOWN PLANNER’S RESPONSE 

 
It is clear that the general public does not understand the Municipality roll terms of 
town planning applications and building plans. 

 
During construction work, the owner / building contractor has to requests various 
inspections to be conducted by the building inspector.  The inspection for the 
foundations was not requested.  In this case, the building inspector received a 
complaint in September 2023 indicating that the foundation was dug too close to the 
street.  A site visit was conducted and was found that the foundation was poured, 
and brickwork has commenced.  The contractor indicated that it would be rectified. 

 
Towards the end of September 2023 another complaint was lodged and that walls 
were brought up.  Another site visit was conducted, and a stop order was issued.  
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In February 2024, the building inspector after returning from leave conducted a 
routine inspection and found that building work has continued at the rear of the of the 
premises.  A site inspection was requested with the owner and the issues were 
discussed and she indicated that the contractor has not informed her of any of the 
issues.  

 
The Land Surveyor was appointed to survey the as built structure and found that 
there are transgressions.  The application is the result thereof. 

 
OBJECTION 

 
4. It was evident, even to a layperson, that either the road reserve or the 

building foundations were incorrectly placed. The objectors express 
concern that the foundations were laid over six months ago, and residents 
should have been notified of the construction much earlier, particularly 
before any wall construction commenced.  Regular site visits would have 
ensured compliance with approved plans.  If proper oversight had been 
maintained, the building line violations would likely have been addressed 
before significant construction occurred.  It is hard to believe that the 
project manager did not visit the site after the foundation was laid to ensure 
that it was sound and complaint with the National Building Standards 1040 
(SANS 10400).  

 
APPLICANT’S RESPONSE 

 
The site was initially surveyed in September 2021 by Van Dyk Land Surveyors, 
resulting in a topographical survey that outlined the contours and remaining 
foundations after the Betty’s Bay fires.  Building plans, which strictly adhered to these 
contours and established building lines, were approved on 6 June 2022.  

 
Unfortunately, the building contractor deviated from these approved plans, 
specifically regarding the positioning of the dwelling in relation to the street building 
lines.  Our client, the landowner, was unaware of this encroachment until the building 
inspector raised the issue. In response to the concerns raised, our client 
commissioned an as-built survey from Van Dyk Land Surveyors, conducted in March 
2024.  This survey confirmed that the foundation and ground floor of the new 
dwelling encroached upon both the title deed and scheme regulations' street building 
lines.  It is important to note that the landowner does not reside in Betty’s Bay and 
acted in good faith by appointing a construction team to ensure compliance with all 
relevant regulations.  The approved building plans clearly stated that no building lines 
were to be encroached.  Our client is committed to rectifying this situation 

 
TOWN PLANNER’S RESPONSE 

 
The building department in Kleinmond is responsible for all areas from Rooi Els to 
Arabella and farms.  The regular visits as indicated, is just not possible.  The notice 
was served to stop building work 

 
OBJECTION 

 
5. The qualifications of the appointed contractors and consultants involved in 

the construction of the dwelling are questioned and they are labelled as 
incompetent.  
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APPLICANT’S RESPONSE 
 

It appears there were shortcomings in ensuring adherence to the building 
boundaries.  We concur that a more proactive approach by the landowner, 
specifically in engaging competent professionals to oversee the construction 
process, could have mitigated these issues and would have helped align the 
construction with the approved building plans and prevented deviations from the 
stipulated requirements.  

 
TOWN PLANNER’S RESPONSE 

 
Noted. 

 
OBJECTION 

 
6. The building operations continued until a cease order was finally issued, 

despite multiple attempts by objectors to contact the building inspector 
regarding the issues.  The illegal building activities have been reported 
multiple times to the Kleinmond building and planning department by the 
objector and other residents, yet no action was taken.  The building 
inspector did indicate non-compliance.  The responsible parties, including 
the project manager and contractor, must address this issue, and the 
landowner has the right to seek remedies against them if necessary.  The 
homeowner failed to address the non-compliance issue raised by the 
building inspector, raising questions about whether they or the project 
manager have adequate insurance to cover the costs of their errors.  They 
assert that if the owner, Mrs. Erasmus, chose an incompetent builder, she 
should bear the consequences without the community having to 
accommodate the deviation.  

 
APPLICANT’S RESPONSE 

 
We regret the lack of response from the building inspector; however, we cannot 
comment on behalf of the municipality.  

 
Demolishing the already constructed sections of the dwelling is not feasible due to 
the extensive nature of the work completed.  Such action would require a complete 
reconfiguration of the layout and impose a significant financial burden on the owner, 
who was unaware of the construction issues.  The owner is now taking steps to 
rectify the situation by submitting an application for an administrative penalty, 
departure and removal of restrictive title deed conditions to legalize the constructed 
structures on the property.  

 
TOWN PLANNER’S RESPONSE 

 
The objector is incorrect to indicate that the building inspector did not respond to the 
complaint.  See point 6 in this regard.  The building inspector is responsible for a 
specific area and therefor it is required that the owners building contractors request 
inspections as the building progress to ensure compliance.  However, its owner has 
a responsibility towards compliance  

 
The competence of the building contractor is noted, but the objector can report him at 
the NHBRC. 
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OBJECTION 
 

7. There is scepticism about the municipality's commitment to enforcing its 
building regulations.  The objections emphasize the importance of 
consistent enforcement to prevent setting a precedent that allows 
homeowners to disregard rules.  The continued construction despite clear 
infringements indicates a failure in planning, inspections, and enforcement 
by municipal personnel.  There are concerns that this situation may 
indicate a wider issue of unreported construction breaches throughout the 
area, affecting all properties in Betty's Bay  

 
APPLICANT’S RESPONSE 

 
Based on previous experiences, the municipality is dedicated to maintaining these 
standards and takes the enforcement of building regulations very seriously.  The 
municipality will thoroughly assess the circumstances surrounding this application to 
ensure that appropriate actions are taken.  We acknowledge the significant concerns 
regarding oversight and enforcement of building regulations in this case.  

 
TOWN PLANNER’S RESPONSE 

 
The municipality is responsible for the approval of the building plan and the 
requested inspections.  In this case, the foundation inspection was not requested. 
The objector alerted the building inspector, which he responded to.  Feedback was 
given to the objector in this regard. 

 
The accusation that the building department does not enforce the National Building 
Regulations is thus uncalled for.  It is clear that the objector does not have insight in 
the roles and responsibilities with regard to the functioning of the building plan 
process, the general public is quick to assume that the municipality has to take 
responsibility of anything and everything that happens. The owners have a 
responsibility as adults to adhere to the approved building plan to ensure 
compliance. 

 
OBJECTION 

 
8. There is strong opposition to the idea of the municipality altering title deed 

restrictions at this early stage of construction.  The community expects the 
owner, project manager, and builder to take responsibility for any errors 
and to comply with municipal regulations.  

 
APPLICANT’S RESPONSE 

 
It is proposed to retain the as-built dwelling, including the foundation and ground floor 
level, which encroach upon the 4m street building line.  Additionally, due to the 
current layout and floor configurations, the future first-floor level and roof construction 
cannot be set back to meet the 4m street building line and will also encroach on this 
boundary.  The walls and staircase cannot align between the ground and first floor 
levels unless the first floor is constructed over the 4m street building line in the future.  
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The application proposes to address the unlawful as-built encroachment and future 
construction / completion of the new dwelling over the street building line.  To adhere 
to the municipal and title deed development parameters, the as-built structure would 
need to be demolished.  However, this is not a feasible option from a financial 
standpoint, as outlined in earlier sections of this document.  

 
TOWN PLANNER’S RESPONSE 

 
Noted and is in agreement with the objector. 

 
OBJECTION 

 
9. The homeowner is criticized for not designing the new building within the 

property's perimeter, especially if they intended to utilize the existing 
foundation from a previous structure.  The owner's claim of ignorance 
regarding the illegal actions of her contractor is deemed irrelevant; the 
owner is vicariously liable.  Financial harm to the owner is viewed as 
recoverable from the contractor, making it a weak argument.  

 
APPLICANT’S RESPONSE 

 
The site was initially surveyed in September 2021 by Van Dyk Land Surveyors, 
resulting in a topographical survey that outlined the contours and remaining 
foundations after the Betty’s Bay fires. Building plans, which strictly adhered to these 
contours and established building lines, were approved on 6 June 2022.  

 
Unfortunately, the building contractor deviated from these approved plans, 
specifically regarding the positioning of the dwelling in relation to the street building 
lines.  Our client, the landowner, was unaware of this encroachment until the building 
inspector raised the issue.  It should be noted that the as-built structure is still within 
the property’s boundaries and does not encroach onto municipal land / the road 
reserve.  The financial concerns are addressed in the previous sections of this 
document.  

 
TOWN PLANNER’S RESPONSE 

 
Noted and agreed with objector. 

 
OBJECTION 

 
10. An objector cites violations of title deeds, municipal bylaws, and the 

National Building Regulations, which mandate the demolition of illegally 
constructed buildings.  

 
APPLICANT’S RESPONSE 

 
The violations of title deed, municipal bylaws, and National Building Regulations will 
be thoroughly examined by the municipality.  Demolishing the structure would result 
in substantial financial losses.  Therefore, an application for an administrative penalty 
has been included - to enable our client to retain the structure that encroaches on the 
building lines (not the erf boundaries) rather than facing the costs of demolition.  
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TOWN PLANNER’S RESPONSE 
 

Noted, however demolition of a building is not as simple as the objector makes it out 
to be.  The municipal court cannot enforce demolition of a building, and the matter 
must be dealt with by the Magistrate Court.  An application to the Court needs to be 
lodged to enforce a decision. 

 
OBJECTION 

 
11. Approval of the application would negatively affect property values in the 

area due to the unsightly nature of the illegal construction, especially as it 
is located on a bend.  The proposed changes would negatively affect the 
visual appeal of the area, potentially leading to decreased property 
values.  An objector highlights the natural beauty and rural character of 
Betty's Bay, stating that approval of this application would detract from 
the serene and tranquil environment that attracted them to the area.  

 
APPLICANT’S RESPONSE 

 
The concerns regarding potential decrease in property values are acknowledged.  
However, the following points should be considered when assessing the impact on 
property values and the character of the area:  

 
• The placement of the dwelling on erf 3199 Bettys Bay does not negatively affect 

neighbours’ views of the ocean and mountains.  
• The massing and scale of the as-built structures are in line with the surrounding 

area. 
• All land use parameters are met, except for the deviation from the street building 

line.  
• The existing foundation and ground floor structure are essential to the dwelling; 

demolishing or partially demolishing it to comply with the street building lines 
would impose significant costs and delays on our client. 

 
Additionally, the scale of the surrounding built environment and the minimal impact 
on the streetscape should be taken into account when considering the potential for 
the property to accommodate the proposed building line deviations.  The following 
factors further support the property's suitability for this application:  

 
• High-quality materials were used and will continue to be used for the construction 

of the dwelling. 
• The development adheres to the approved blueprint, with the only change being 

its position closer to the street boundary.  
 

The application does not propose to change the zoning or land use of the subject 
property and therefore the proposal (dwelling house with outbuilding) is compatible 
with the surrounding land uses.  

  

42



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 FEBRUARY 2025 
 
 
 

TOWN PLANNER’S RESPONSE 
 

The possible decrease in value has not been proven by the objectors.  The applicant 
does indicate that various factors need to be considered with regard to property 
value, which is correct.  However, the character and surrounding developed erven 
should also be considered and none of the developed properties are built or 
constructed on the 2m street building line.  This may affect the property values of the 
area. 

 
OBJECTION 

 
12. The approval of the application will set an undesirable precedent for 
future developments.  Allowing the relaxation of title deed conditions would 
encourage other landowners to disregard local regulations and title deed 
requirements in their own developments.  Granting approval for non-
compliance would foster a culture of non-accountability and disregard for 
municipal regulations, negatively impacting the community.  

 
APPLICANT’S RESPONSE 

 
We are confident that the municipality is committed to upholding regulations 
consistently to maintain the integrity of the community and takes seriously the 
implications of this case for future applications.  Each application is assessed on its 
own merits, and any precedents set will be carefully considered in light of maintaining 
compliance with building regulations and safeguarding community standards.  

 
TOWN PLANNER’S RESPONSE 

 
The removal of restrictive conditions is evaluated with due cognisance of the land 
use scheme parameters.  The application erf has a 4,72m title deed street building 
line in lieu of the 4m street building line of the land use scheme.  The rear title deed 
building line is 3m vis a vie the 2m rear building line of the land use scheme and 
lateral building line in terms of the title deed is 1,57m and 2m in terms of the land use 
scheme.  The difference between the title deed restriction and land use scheme in 
total is approximately 0,86m.  The title deed furthers allow a non-habitable 
outbuilding within the rear space.  In terms of the land use scheme, only a garage 
with neighbours’ consent may be allowed within the rear space but restricts any other 
non-habitable space within the rear building line, except through an application. 

 
Therefore, one always considers and weigh the conditions with the land use scheme 
development parameters to establish the impact of such removal of a restrictive 
condition.  It is clear that the title deed is more lenient pertaining the lateral building 
lines, whilst the land use scheme is more restrictive due to privacy, view corridors 
etc.  It is from this view that applications are evaluated not only on merit, but also 
taking into consideration the character of the surrounding area. 

 
OBJECTION 

 
13. There is disbelief regarding the proposal of a fine as a solution, viewed as 

insufficient to address the seriousness of the violations.  
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APPLICANT’S RESPONSE 
 

While the municipality strives to enforce regulations rigorously, it's important to 
recognize that the Land Use Planning By-Law allows for administrative penalty 
applications to address unlawful building work and land uses.  The municipality 
evaluates the appropriateness of any proposed measures based on the specific 
circumstances.  Handling unlawful structures through administrative penalty 
applications is a recognized practice.  

 
TOWN PLANNER’S RESPONSE 

 
Noted. 

 
OBJECTION 

 
14. Questions are raised about the record of inspections, the adequacy of 

notifications to residents, and why proper procedures were not followed 
to inform all affected parties.  

 
APPLICANT’S RESPONSE 

 
The building plans, which fully complied with the established contours and building 
lines, were approved on 6 June 2022.  Public participation is not required for building 
plan approvals when no deviations are proposed.  However, deviations from the 
approved plan arose during construction and needed to be addressed through a land 
use application, which is the subject of this submission.  This application included a 
notice in the newspaper, ±348 notifications to adjacent property owners, and a notice 
board on-site.  All public participation requirements for the land use application were 
followed meticulously, and all immediate property owners identified by the 
municipality received notice of the proposed application.  

 
TOWN PLANNER’S RESPONSE 

 
The building inspector followed due procedure with regard to notification. See point 6 
of the comments and response.  The distribution of the land use application was 
followed as required by the Municipality. 

 
OBJECTION 

 
15. The lack of verge parking has already begun to affect traffic in the area.  

 
APPLICANT’S RESPONSE 

 
Access to erf 3199 Betty's Bay will remain unchanged, with entry continuing from 
Pearl Avenue.  According to the Overstrand Municipality Land Use Scheme (2020), a 
minimum of two parking bays is required for a dwelling.  The proposed new dwelling 
will feature a double garage, providing adequate parking for the main residence. 

 
Given this, the proposed main dwelling on erf 3199 Betty's Bay complies with the 
minimum parking requirements for properties zoned SR1.  The property will continue 
to function primarily for single residential purposes, ensuring that the impact on traffic 
flow in the area will remain consistent.  
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TOWN PLANNER’S RESPONSE 
 

The building plan does indicate the required 2 parking bays.  Reference to vehicle 
obstruction may be due to construction of the dwelling. 

 
OBJECTION 

 
16. Encroachment on Municipal Infrastructure:  

 
Eskom: Building over electrical routes poses severe safety risks and could 
disrupt services for residents on Pearl Drive.  

 
APPLICANT’S RESPONSE 

 
The existing structures on the property have been designed and positioned in 
compliance with Eskom’s safety requirements, and no further building or alteration 
will occur over any electrical routes.  The current layout will not pose any safety risks 
or disruptions to services for residents on Pearl Drive.  

 
TOWN PLANNER’S RESPONSE 

 
The applicant must comply with Eskom rules and regulation to obtain electricity 
connection. 

 
OBJECTION 

 
16. Encroachment on Municipal Infrastructure:  

 
Water Supply: The construction could disrupt the municipal water supply, 
particularly as the water meter is already improperly positioned against the 
building.  

 
APPLICANT’S RESPONSE 

 
The positioning of the water meter, though noted to be close to the building, does not 
impede the functionality or operation of the municipal water supply.  The existing 
water connection and meter have been installed in line with municipal regulations, 
and there are no planned alterations to these systems.  No disruption to the water 
supply is anticipated due to the as-built structures, and the current setup will remain 
fully functional.  

 
TOWN PLANNER’S RESPONSE 

 
The municipal Operational Department is mandated to ensure compliance. 

 
OBJECTION 

 
16. Encroachment on Municipal Infrastructure:  

 
Fibre Optic Lines: Construction near fibre optic lines risks damaging essential 
services for neighbouring properties.  
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APPLICANT’S RESPONSE 
 

The proposed construction does not interfere with any fibre optic lines, nor does it 
risk damaging these essential services.  

 
In summary: all services on the subject property are already in place, and the as-built 
structures will not impact the scale or usage of the existing services.  There is no 
expectation of additional loading or demand on the municipal infrastructure.  
Furthermore, all services will continue to be provided in accordance with the 
municipality’s engineering guidelines, ensuring compliance with all relevant 
standards.  The application will not adversely affect municipal infrastructure, and the 
existing services will remain fully operational without disruption. 

 
TOWN PLANNER’S RESPONSE 

 
Should fibre optic lines be disrupted or damage, it remains the responsibility of the 
owner for rectification. 

 
OBJECTION 

 
17. The approved building plans, which were referenced in the Motivation 

Report, were not attached, raising concerns about compliance with 
building limits.  

 
APPLICANT’S RESPONSE 

 
A copy of the approved building plans was submitted as part of the land use 
application; however, it was not included in the notices distributed during the public 
participation process.  As stated in the notice, the full application was available for 
inspection at the municipality's offices, and any enquiries, including requests for the 
building plans, could have been directed to the town planning department.  

 
TOWN PLANNER’S RESPONSE 

 
The approved building plan is compliant with the title deed conditions and the land 
use scheme.  An as-built plan can only be submitted once the land use application is 
finalized. 

 
OBJECTION 

 
18. Impact of Construction:  

 
The location of the dwelling on a busy corner road means that large windows 
will be exposed to debris from passing vehicles.  

 
APPLICANT’S RESPONSE 

 
We find this concern unrelated to the land use application and believe it should be 
dismissed.  
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TOWN PLANNER’S RESPONSE 
 

This aspect is to the detriment of the owner’s problem and not applicable to the 
application. 

 
OBJECTION 

 
18. Impact of Construction:  

 
Residents will experience increased noise and light pollution due to proximity 
to the road, compromising the area's natural ambiance.  

 
APPLICANT’S RESPONSE 

 
While we understand concerns about noise and light pollution, it's important to note 
that the dwelling is positioned 2m from the street boundary, well outside the road 
reserve.  This setback helps mitigate any potential disruptions, still allowing for a 
buffer that preserves the natural ambiance of the area.  Additionally, it will be in our 
client’s best interest to minimizing noise impact, ensuring that residents can still 
enjoy a peaceful environment.  

 
TOWN PLANNER’S RESPONSE 

 
Noted, should the building be approved on the 2m street building line, light and noise 
pollution may have an impact on the surrounding area. 

 
OBJECTION 

 
18. Impact of Construction:  

 
Maintenance activities for the road may damage the dwelling, leading to 
potential liability claims against the municipality.  

 
APPLICANT’S RESPONSE 

 
Concerns regarding maintenance activities for the road potentially damaging the 
dwelling are valid and represent a risk for our client given the dwelling's proximity to 
the road.  Clear communication and coordination between the municipality and the 
property owner to mitigate risks and ensure that appropriate measures are taken to 
protect the dwelling is key, if and when activities in the road occur.  Our client is 
committed to working collaboratively with the municipality to address these concerns 
and find mutually beneficial solutions.  

 
TOWN PLANNER’S RESPONSE 

 
This aspect will be dealt with by the owner and the Operational department of the 
Municipality. 

 
OBJECTION 

 
18. Impact of Construction:  
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The visual impact of a double-story structure close to the road contrasts with 
other properties that are set back, affecting the overall character of the area.  

 
APPLICANT’S RESPONSE 

 
The placement of the dwelling on erf 3199 does not negatively affect neighbours’ 
views of the ocean and mountains.  The massing and scale of the as-built structures 
are in line with the surrounding area.  All land use parameters are met, except for the 
deviation from the street building line.  

 
Additionally, high-quality materials were used and will continue to be used for the 
construction of the dwelling.  The development adheres to the approved blueprint, 
with the only change being its position closer to the street boundary.  

 
Lastly, Ms. Kausar (owner of erf 3420 Bettys Bay) approves the requested deviation 
from building line restrictions for the existing structure on erf 3199.  Her approval is 
explicitly limited to the current structure and does not extend to any future 
developments that may arise from 
this deviation 

 
TOWN PLANNER’S RESPONSE 

 
In agreement with the objection, the placement of the dwelling in close proximity of 
the street will impact on the street view and character of the area.  No other building 
in the immediate area is built in such close proximity of the street. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
The application will not contribute to past apartheid development trends.  

 
The Consultant does indicate that past approval similar to this application has 
been approved; however no proof in this regard has been submitted and thus 
not spatially biased.  The latter is not correct, since the immediate surroundings 
do not reflect habitable (dwellings) 2m from the street boundary, thus contribute 
to spatial biased. 

  

48



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 FEBRUARY 2025 
 
 
 

Spatial Sustainability 
 

The building does not impede on natural resources or high potential agricultural 
land. 

 
The impact of a dwelling in close proximity will contribute to visual street scape 
and cannot be determined as low as indicated by the consultant. 

 
Efficiency 

 
The cost implication for the applicant should a demolishment order be issued is 
duly noted.  However, it remains the responsibility of the owner to ensure that 
construction takes place as per approved building plan and cannot be ignored. 

 
Spatial Resilience 

 
The building was approved and is in accordance with the National Building 
Regulations and SANS requirements to limit the impact of climate change. 

 
Good Administration 

 
The Consultant followed due procedure as prescribed by the Municipality. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF 2020. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

Existing services are provided by the Municipality. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application of restrictive conditions can be accommodated in terms of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement 

 
There is no financial value to be gained by the community of Sunny Seas should the 
restrictive condition be removed. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition 

 
The owner and applicant will gain a benefit in that it does not need to demolish the 
existing structure. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed 

 
The owner will accrue financial benefit in that the structure does not need to be 
demolished and rebuilt. 

 
The social benefit of the restrictive condition remaining in place 

 
The social benefit should the condition remain in place that the status quo remain in 
place. 

 
The social benefit of the removal of the restrictive condition 

 
The benefit is that the Land Use Scheme parameters are applicable.  There is only 
a 0,72m difference between the title deed restriction and the land use scheme which 
will little impact on the character or street view of Pearl Road. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights 

 
The removal of the restrictive condition will only remove the rights in terms of the 
street building line.  It should be noted that the title deed restriction on the lateral 
building lines of 1,57m are more lenient than the land use scheme with the 
difference of 1,43m.  Taken this into consideration the removal of the restrictive 
condition will not remove any rights of beneficiaries  
in Sunny Seas. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
DESIRABILITY: 

 
The original residential dwelling was destroyed during the 2019 fires.  This structure 
was built in accordance with the title deed and land use scheme development 
parameters.  In 2021 the applicant bought the property and submitted a building 
plan which was approved.  The approved building plan does comply with the title 
deed and land use scheme parameters. 
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During the construction phase, it was realized that the contractor determined the 
location of the building incorrectly.  A notice was served by the Building Department 
to stop work and appoint a Land Surveyor to determine the correct placing of the 
building.  The transgression is only applicable to the street building line. 

 
The application is to legalize the existing structure, at ground level, but also request 
that the first floor be allowed to transgress the street building line.  The motivation by 
the consultant indicate that it will be structural impossible to set back the first floor.  
This aspect has not been verified by an engineer and Architect.  

 
It is correct that there may be financial consideration and recognises that the owner 
does not reside in area and that the building contractor did make a mistake.  
However, there are rules and regulations that need to be abide by, which remains 
the responsibility of the owner. 

 
The dwelling on a 2, 09m from the street boundary of the erf will have a detrimental 
impact on the street view and character of Pearl Road.  Developed erven located 
along Pearl Road is set back to comply with the title deed and land use parameters.  
The application requests that not only the ground floor but also the first floor be 
accommodated at 2,09m and 2,12m from the street boundary.  The street view will 
be compromised by the proposed dwelling at that distance from the street boundary.  

 
The Municipality does not view habitable spaces on street boundaries favourably.  
The applicant did mention that the municipality has approved buildings closer to the 
street boundary in the past but fails to mention that these buildings were built more 
than 20 years ago and forms part of the specific character of the immediate area. 

 
The present application is for a new construction that does not comply with the 
foundations of the previous foundations of the burnt building.  The property was 
surveyed, and the approved plan was not executed accordingly.  The objectors did 
inform the Municipality, and the building inspector did a site visit and informed the 
contractor of the incorrect set out of the building of which the latter indicated will be 
rectified.  The contractor ignored the advice and proceeded and was stopped once it 
became clear that no rectification took place.  The contracted did not request the 
foundation inspection, should this be done, the mistake would have been addressed 
at an early stage with little financial implications 

 
The consultant did indicate that the owner does acknowledge the mistake and 
responsibility in this regard, but request leniency due to the fact that the contractor 
did not inform her of the discussions that took place.  Due cognisance is taken of the 
predicament of the owner, but she can recuperate her losses from the contractor to 
rectify the situation. 

 
The municipality acknowledges the owner truthfulness of accepting responsibility of 
the building contractors incorrect lay out of the building and the effort to rectify the 
situation with an application.  However, the owner did appoint the contractor and 
needs to hold him responsible for the financial loss incurred by her, which is not the 
responsibility of the municipality to carry the loss incurred by approving the 
application. 

 
CONCLUSION: 

 
Building lines are there for a reason in order to; 

 

51



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 FEBRUARY 2025 
 
 

Ensuring Safety and Accessibility 
One of the primary purposes of building lines is to ensure the safety and 
accessibility of properties.  Setbacks provide space for emergency services, 
pedestrian walkways, and vehicular access, contributing to the overall safety and 
functionality of the built environment. 

 
Preserving Aesthetic Appeal and Privacy 
Building lines also play a role in preserving the aesthetic appeal of neighbourhoods 
and ensuring privacy between properties.  By establishing uniform setbacks, 
building lines help create a cohesive and visually pleasing streetscape while 
providing adequate space between structures for light, ventilation, and privacy. 

 
This is also called a setback.  Its purpose is to avoid crowding the street and make 
the neighbourhood look nicer and more consistent. 

 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: 

 
The nature, duration, gravity and extent of the contravention: 

 
The extent of the transgression as proposed by the applicant relates to 33,43m² 
over land use scheme building line of 4m and 48,08m² over the title deed building 
line of 4,72m. 

 
The building work was immediately ceased once the applicant was informed of the 
transgression. 

 
The conduct of the person involved in the contravention 

 
The owner immediately responded to the notification of the transgression. 

 
Whether the unlawful conduct was stopped 

 
The unlawful conduct was immediately stopped. 

 
A report by a quantity surveyor in matters of unauthorised 
building/construction 

 
The actual construction cost of R150 000 was submitted by the applicant. 

 
Whether a person involved in the contravention has previously contravened 
this By-law or previous planning law 

 
No 

 
ADMINISTRATIVE PENALTY: 

 
The administrative penalty is calculated as follows: 

 
Budget 2025/2026 - Formal Structure – habitable (erven larger than 150m²) per m² 
- R20 253 
Transgression: 14,65m² 
Total value: R20253x 14,65m² = R296 706,45 
5% of 296 706,45 = R14 835,32 
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Total administrative penalty: R14 835,32 
 

The transgression over the title deed and land use scheme of 4,72m and 4m are not 
recommended for approval.  Thus, the penalty be determined will only be applicable 
to the 0,72m transgression of the title deed street building line  

 
IN CONCLUSION: 

 
The determination of 5% of the total value was used since the owner immediately 
stopped any building activity on receival of the notice and has subsequent submit an 
application to rectify the situation. 

 
The removal of restrictive condition is recommended for approval since the land use 
scheme has a stricter lateral building line and the difference of 0,72m between the 
title deed condition and the land use scheme will have little impact on the street 
view. 

 
It is recommended that the ground floor be set back to the 4m street building line 
and the first floor be approved on the 4m street building line. 

 
13. RECOMMENDATION 

 
1. that the objections be noted. 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3199 
Betty’s Bay for the removal of restrictive title deed condition C.(i)(5)(d) as 
contained in Title Deed T6358/2021 of the property to accommodate the 
encroachments of the existing structures on the property, be approved, in 
terms of the provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3199 
Betty’s Bay for a departure of the title deed street building line from 4,72m to 
4m  
 

a) to accommodate the dwelling 
 

b) As Built dwelling’s foundation and ground floor level and the proposed 
construction of the first-floor level and roof on the same building line; 

 
be approved, in terms of the provisions of Section 61 of the By-law; 
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4. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3199 
Betty’s Bay for the following departures: 
 

a) accommodate the dwelling and 
 

b) as-built dwelling’s foundation and ground floor level and the proposed 
construction of the first-floor level and roof on the same building line 

 
▪ Title Deed street building line from 4,72m to 2,09m and 2,12m respectively; 
▪ Land Use Scheme street building line from 4m to 2,09m and 2,12m 

respectively; 
 
not be approved, in terms of the provisions of Section 61 of the By-Law. 

  
5. that the above approvals in Points 2 and 3 be subject to the following 

conditions: 
  
 (a) that this approval is not an approval in terms of any other legislation; 
   
 (b) that a revised building plan be submitted indicating the dwelling on the 

4m street building line; 
   
 (c) that a revised building plan be submitted to the Building Control 

Department for approval, and that all conditions of the Building Control – 
and the Fire Department be complied with at that stage; 

   
 (d) that the amended title deed be submitted for record purposes to the 

Municipality; 
   
 (e) that the Overstrand Municipality retains the right to enforce any relevant 

legislation and or By-Laws; 
   
 (f) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (g) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with, and 
   

 (h) that all the conditions in the Services Report (attached as Annexure G), 
be complied with. 

  
6. that the determination of an administrative penalty in terms of Section 90.(4) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 3199, Betty’s Bay for the unauthorized building 
line encroachments as stipulated above, be imposed, and that an 
administrative penalty fee of R14 835,32 be payable within sixty (60) days of 
this decision. 

  
7. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 
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14. REASONS FOR RECOMMENDATION 
 

POINT 2  
 

❖ The title deed condition building line restrictions are more restrictive in terms of 
the street and rear building lines, but more lenient in terms of the lateral building 
lines. 

❖ The difference between the building lines of the title deed conditions and the land 
use scheme are approximately 1m in total and thus would have very little impact 
on the overall allowable development of the erf.  

❖ The street line difference of 0,72m versus 4m will have little impact on the street 
view or character of the immediate surroundings. 

❖ The lateral building lines of 1,57m of the title deed is more lenient than the 2m of 
the land use scheme, whilst the rear building line of 3,15m of the title deed is 
more restrictive than the land use scheme.  

❖ Thus, to enable developments of residential erven to be more uniform in terms of 
development parameters, the discrepancies between the title deed restrictions 
and the land use scheme are even out with the removal of the one condition that 
deals with the building lines.  All the other conditions remain in place. 

 
POINT 3 

 
❖ The 0,72m difference between the Title deed and the land use scheme will have 

little impact on the street vie and character of the immediate surroundings. 
 

POINT 4 
 

❖ The application to legalize the existing transgression of the ground floor and the 
proposed first floor on 2,09m and 2,12m respectively, will definitely have an 
impact on the street view and character of the area. 

❖ No other building is located so close to the street boundary. 
❖ The proposed dwelling so close to the street, double storey will impact in terms of 

noise and light pollution 
❖ The contractor was notified of the transgression and proceeded with the building, 

ignoring the approved building plan. 
❖ The financial implications can be recovered from the contractor by the owner. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan & Survey plan indicating transgressions 
Annexure D: Title Deed T6358/2021 
Annexure E: Objections & one (1) support letter received  
Annexure F: Applicant’s response to the objections received 
Annexure G: Services Report 
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SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   H VAN DER STOEP 
 

SACPLAN registration number:   A/1708/2013 
 

Signature:  ___________________ 
 

Date:   ___________________ 

56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146



147



148



149



150



151



152



153



154



155



156



157



158



159


	3199 KBB - ROR, DEP & ADMIN PEN - 12Feb25.pdf (p.1-31)
	3199 KBB ANNEXURES.pdf (p.32-134)

