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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 27 FEBRUARY 2025 
 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 30 January 

2025 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 1144, 6 SLABBER STREET, VAN DYKSBAAI, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR DEPARTURE AND 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: H SEGAL 

 
Report attached 

 
 
4.2 ERF 3199, 4 PEARL DRIVE, BETTY’S BAY, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED 
CONDITIONS, DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: PLAN ACTIVE TOWN & REGIONAL 
PLANNERS ON BEHALF OF NA ERASMUS 

 
Report attached 

 
 
4.3 REMAINDER OF ERF 2989, 205 CLARENCE DRIVE, BETTY’S BAY, 

OVERSTRAND MUNICIPAL AREA: APPLICATION FOR CONSENT USE: 
WRAP PROJECT OFFICE ON BEHALF OF THE HUB BETTYS BAY (PTY) 
LTD 

 
Report attached 
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4.1 
ERF 1144, 6 SLABBER STREET, VAN DYKSBAAI, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE 
PENALTY: H SEGAL 
 
1144 GKB (4542/2023) 
S van der Merwe (028) 313 8900 Hermanus Administration 
30 December 2024 
 

1. EXECUTIVE SUMMARY 
 

An application, in terms of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 (By-Law) has been received on 
06 December 2023 from H Segal of Erf 1144, Van Dyksbaai for the following: 

 
❖ departure in terms of Section 16(2)(b) of the By-Law, to relax the street building 

line from 4m to 3m and 0m to accommodate an existing deck; and 
 

❖ determination of an administrative penalty: in terms of Section 16(2)(q) of 
the By-Law, to accommodate the existing deck and staircase. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure B, while the proposed Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 1144 is located in the Klipfonteyn residential development in Kleinbaai and 
measures 600m² in extent.  The erf is situated in a residential area and currently 
developed with a dwelling house, deck and staircase.  The deck and staircase were 
developed after the dwelling was completed and encroach the street building line 
up to the street boundary of the property.  

 
The subject application is for a departure to relax the street building line from 4m to 
3m and 0m to accommodate an existing deck.  As the structure was constructed 
illegally and encroaches a building line, the determination of an administrative 
penalty is also applied for. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is as follows: 

 
The main points of the motivation are discussed below: 

 
• As a result of the placement of the dwelling, the driveway to the garage and the 

septic tank, the only logical placement for the deck is at the front of the 
dwelling. 

• The size of the deck was influenced by the fact that the property owners wanted 
to add a hot tub on the deck and thus needed enough space. 
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• An architect was appointed to manage the construction of the deck, and the 
property owner was under the impression that the building plans for the deck 
were submitted and approved. 

• The property owner only found out after the deck was constructed that the deck 
was not approved. 

• The encroachment is minimal in nature and does not impact any services. 
• The property is in a residential area with most of the surrounding properties 

zoned as single residential properties and thus the subject property is in 
harmony with the area it is located in. 

• No additional municipal services are required. 
 

DETERMINATION OF THE ADMINISTRATIVE PENALTY 
 

(a) nature, duration, gravity and extent of the contravention 
 

The total extent of the building line encroachment for the existing deck and 
staircase is ±19m2.  The construction of the structure was managed by an 
architect who allowed for the structure to be constructed without approved 
building plans without the property owner being aware of it. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The property owner was not aware that the structure was being constructed 
without approved building plans and only became aware of it after it was 
already constructed.  The property owner acted as soon as she found out 
about it. 

 
(c) whether the unlawful conduct was stopped 

 
The structure has already been constructed and thus the unlawful conduct 
has seized. 

 
(d) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

Builders’ quotes are submitted with the application. 
 

(e) whether the person allegedly involved in the contravention has 
previously contravened this by-law or a previous planning law. 

 
The current property owner has not contravened the By-Law before this 
incident. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Internal departments  Yes 13 March 2024 19 April 2024 

Ward Councillor Yes 13 March 2024 19 April 2024 
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Total comments NONE 

Total letters of support FIVE 

Was public participation undertaken in accordance with section 46- 50 of 

the By-law on Municipal Land Use Planning? 
Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 

SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 
Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 

received 
Summary of comments 

Building Control 14/03/2024 
No objection. The building plan 

application must comply with all 

applicable law.  

Waste Management 18/03/2024 No objection. 

Fire Department 19/03/2024 

No objection subject to compliance with 

the provisions of SANS 10400 A:2016, 

10400-2020 and the By-law relating fire 

safety. 

Services Report 05/04/2024 Attached as Annexure D. 

Telkom 06/05/2024 Approves proposed work. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was circulated to the relevant internal- and external departments 
and letters of consent were received from the surrounding property owners who 
could possibly be affected.  The Klipfonteyn Homeowners Association also 
provided their consent for the subject application.  No objections were received with 
regards to the subject application. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A  

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management 
Act, 2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
Spatial Justice 

 
The proposal does not perpetuate spatial injustices being an existing erf in the 
residential area of Kleinbaai.   

 
Spatial Sustainability 

 
The existing deck and staircase add to the aesthetic of the existing dwelling 
and does not negatively affect conservation worthy or valuable agricultural 
land. 

 
Efficiency 

 
The application does not require any additional municipal services and 
intends to maximize the usage of the subject property by legalizing the 
encroachments on the property and thus retaining the existing deck and 
staircase. 

 
Spatial Resilience 

 
The application is not in conflict with any spatial planning policies and 
adheres to the principle of spatial sustainability. 

 
Good Administration 

 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-laws and the public participation 
process has been followed with neighbours providing consent for the subject 
application. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

N/A 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

No impact on Municipal Engineering Services, as no additional services is 
required.  
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10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The application is in line with the Overstrand Zoning Scheme to 
accommodate an existing structure on the property which encroach the 
relevant building lines through an application process. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
N/A 

 
12.  THE DESIRABILITY OF THE PROPOSAL 

 
The subject application is for a departure to relax the street building line of Erf 
1144, Kleinbaai from 4m to 3m and 0m to accommodate an existing deck.  
Application is also made for the determination of an administrative penalty as the 
deck had been constructed without approval in terms of planning and building 
legislation.   

 
The applicant motivates that the deck is situated in the only available place due to 
the location of the driveway and conservancy tank and that the structure does not 
jeopardize the character of the area and surrounding property owners.  The 
adjoining property owners and Homeowners Association provided their consent.  
The structure will not negatively impact adjacent and surrounding property owners 
while providing extra entertainment space for the owner of the subject property. 

 
The use and development of properties in Klipfonteyn are bound by a constitution 
and architectural guidelines.  The guidelines mainly serve to protect the aesthetic 
character of the area, height and appearance of buildings and boundary walls, 
whilst building lines in terms of the Overstrand Land Use Scheme, 2020 applies. 

 
Development in the surrounding area maintains a 4m street building line.  
Architectural guidelines limit the height of boundary walls, including galvanised 
steel to 2,1m.  The existing deck due to the fall of the erf in a southerly direction 
varies between 1m and 3m above natural ground level on the western street 
boundary.  Although the deck does not constitute a boundary wall it exceeds the 
2,1m boundary wall height restriction by 0,9m, thus not in keeping with the 
character of the surrounding area.  

 
Although no objections were received, the cumulative impact of similar approvals 
onto the street boundary will negatively impact the character of the surrounding 
area which is not in the spirit of the architectural guidelines.  

 
The applicant argues that the placement of the dwelling, the location of the 
driveway and conservancy tank, the only suitable location for a deck is at the front 
of the property.  The opinion is held that there is more than enough space on the 
property to accommodate a deck without the need to encroach the street boundary 
of the property, i.e. by means of extending the existing 2m balcony on the southern 
side or even the rear of the dwelling so that access to the rear remain.  This will 
also ensure that the character of the street scape is maintained.   
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The road verge contains mature tree planting, that to some extent screen the deck.  
It is however visible from the street scape, especially when viewed from the south.  
The landscaping on the road verge is not permitted and takes up the whole of the 
aera between the road and the edge of the road reserve with pedestrians have to 
walk in the street.  Thus, although screening is provided to lessen the impact of the 
deck the current landscaping cannot be considered as mitigating the impact of the 
deck.  Also, similar applications in the past had not been supported up to the street 
boundaries.  In exceptional cases where encroachments were permitted a 2m set 
back was still enforced.   

 
The applicant states that she appointed an architect to oversee the construction 
and instructed to continue with the construction whilst travelling abroad not knowing 
that building plans had not been approved.  The person appointed is not an 
architect, nor a qualified draughtsperson.  The applicant signed acceptance of the 
quotation on 5 May 2022 (refer to Annexure F), prior to building plan submission on 
13 July 2022.  

 
Following building plan submission, amendment letters dated 23/09/2022, 
21/06/2023 & 30 August 2023 (refer to Annexure G) were sent to the project 
manager and property owner indicating that the location of the deck does not 
comply with the Overstrand Land Use Scheme, 2020 and that an application for 
departure / determination of an administrative penalty is applicable.  The applicant 
was therefore fully aware of the outstanding requirements and the status of the 
building plans, being not approved.  

 
Having had regard to the above, despite the appointment of Jan le Roux from 
Walkerbay Investments Pty Ltd the responsibility remains on the property owner to 
ensure that prior to commencement the relevant approvals were obtained.  The 
applicant was not unaware of the non-approval of the building plans, being copied 
in all correspondence pertaining to amendment letters between the Building Control 
Department and Draughtsman.  The retention of the deck is not in keeping with the 
character of existing development in the area that maintains the street building line.  
The deck is visible from the south as is, whilst the unauthorised landscaping on the 
sidewalk cannot be considered as screening or mitigating factors.  The retention of 
the deck would set a precedent the cumulative impact of which will be contrary to 
the character of Klipfonteyn and the architectural guidelines.  The retention of the 
deck is therefore not considered desirable.  

 
DETERMINATION OF THE ADMINISTRATIVE PENALTY 

 
(a) nature, duration, gravity and extent of the contravention 

 
The total extent of the building line encroachment for the existing deck and 
staircase are ±19m2.  The construction was managed by an architect who 
allowed for the structure to be constructed without approved building plans 
without the property owner being aware of it. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The property owner was not aware that the structure was being constructed 
without approved building plans and only became aware of it after it was 
already constructed.  The property owner is attempting to rectify the 
contravention. 
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(c) whether the unlawful conduct was stopped 
 

The structure has already been constructed and thus the unlawful conduct 
has seized. 

 
(d) a report by a quantity surveyor in matters of unauthorised 

building/construction 
 

Builders’ quotes were submitted with the application. 
 

(e) whether the person allegedly involved in the contravention has 
previously contravened this by-law or a previous planning law. 

 
The current property owner has not contravened the By-Law before this 
incident. 

 
The property owner is responsible for the contravention and have full knowledge 
thereof.  It is therefore recommended that an administrative penalty fee of 5% of 
the building cost be imposed. 

 
CALCULATION OF ADMINISTRATIVE PENALTY: 

 
Total quotation for building work R110 150 divided by 100 and multiplied by 5(%), 
amount to a total penalty fee of R5 075,50 that should be imposed.  

 
Considering the above, the application is not supported, and it is recommended 
that an administrative penalty fee be imposed. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(b) of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 on 

Erf 1144, van Dyksbaai for a departure to relax the street building line from 
4m to 3m and 0m, to accommodate the existing deck, not be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
 that the application for determination of an administrative penalty in terms of 

Section 90.(4) of the Overstrand Municipality Amendment By-Law on 
Municipal Land Use Planning, 2020 applicable to Erf 1144, van Dyksbaai to 
accommodate an unauthorised deck was considered and that an 
administrative penalty of R5 075,50 be imposed, which penalty must be paid 
within 60 (sixty) days of the decision; 

  
2.  that the applicant at its cost demolish the deck within 60 (sixty) days from the 

effective date of the decision;   
  
3. that the applicant in terms of the provisions of Section 90.(4) of the By-Law be 

exempted from the payment of an administrative penalty; 
  
4. that the applicant be notified of its right of appeal in terms of Section 78 of the 

By-Law, against the decision.  
 
  

7



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 27 FEBRUARY 2025 
 
 
 

14. REASONS FOR RECOMMENDATION 
 

❖ Development in the Klipfonteyn residential area overall maintains a 4m street 
building line. 

❖ The development is not in keeping with the character of the surrounding area. 
❖ The development negatively impacts the character of the street scape. 
❖ Current landscaping on the road verge is unauthorised. 
❖ The motivation is misleading as the amendment letters issued by the Building 

Control Department was copied to the applicant, thus the applicant was aware 
that building plans had not been approved.  

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Services Report 
Annexure E: HOA and neighbour’s consent letters 
Annexure F: Builders quotes 
Annexure G: Amendment Letters dated 21 June 2023, 30 August 2023 and 23 

September 2023.  
 

SIGNATURES 
 

AUTHOR: 
 

Name:   SW VAN DER MERWE 
 

Signature:  ___________________ 
 

SACPLAN Reg No:   A/1850/2014 
 

Date:   ___________________ 

8




































	Feb 27 2025 MPT Agenda.pdf (p.1-3)
	Feb 27 2025 MPT Index.pdf (p.4)
	01_Items 1-4.1 (1-25) MPT Agenda 27 February 2025.pdf (p.5-29)
	1144 GKB - Dep & Admin Pen - FINAL (ac) 28Okt24 AO verander na MPT 27Jan25-Rina-PC.pdf (p.1-8)
	1144 GKB - Dep & Admin Pen - FINAL (ac) 28Okt24 AO verander na MPT 27Jan25-Rina-PC.pdf (p.1-8)

	SKM_C650i25021915040.pdf (p.9-25)


