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4.4 
ERF 1336, 21 INGANG STREET, DE KELDERS: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS, DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: MESSRS PLAN ACTIVE TOWN AND REGIONAL 
PLANNERS ON BEHALF OF PR JACOBS 
 
1336 GDK (4739/2024) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
10 April 2026 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 06 August 2024 from Messrs PlanActive Town- 
and Regional Planners on behalf of PR Jacobs applicable to Erf 1336, De Kelders in 
terms of the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 (By-Law) for the following: 

 
❖ Removal of restrictive title deed conditions in terms of Section 16(2)(f) of the 

By-Law for the removal of restrictive title deed conditions I.F(c), I.F(d) and II.E(c) 

and II.E(d) contained in Title Deed T31858/2021 applicable to Erf 1336, De 

Kelders; 

 

❖ Departure in terms of Section 16(2)(b) of the By-Law to: 

 

• relax the north-eastern lateral building line from 2m to 1,41m to 

accommodate the use change from garage to existing ground floor servant 

quarters; 

• relax the north-eastern lateral building line from 2m to 1,61m to 

accommodate alterations to bedrooms 2 and 3 on the ground floor as well 

as bedroom 7 on the second floor; 

• relax the southwestern lateral building line from 2m to 0m to accommodate 

the conversion of the carport to the existing garage on the ground floor; 

• relax the street building line from 4m to 0,4m and the northeastern lateral 

building line from 2m to 0m to accommodate the existing stoep as well as 

the encroachment of the 1m height restriction varying between 2,018m and 

2,91m above natural ground level; 

• relax the 8m height restriction applicable to existing roof up to 8,065m and 

8,32m, and 

• relax the height restriction applicable to the existing chimney from 9m to 

9,32m. 

 

❖ Determination of an Administrative Penalty in terms of Section 16(2)(q) of the 

By-Law to accommodate the existing encroachments on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, the 
Site Development Plan is attached as Annexure C and the Title Deed as Annexure 
D. 

237



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  30 APRIL 2026 

 
 
 

2. DECISION AUTHORITY 
 

Municipal Planning Tribunal 
 

3. BACKGROUND / SITE HISTORY 
 

Erf 1336, De Kelders is a consolidated property measuring 1190m² and is zoned 
Residential Zone 1. 

 
There is an existing three storey dwelling and a double garage situated on the 
subject property. Mrs and Mrs Jacobs bought Erven 451 and 466, De Kelders in 
1994. The aforementioned erven were consolidated in 2021 and simultaneously 
transferred into Mrs Jacobs name since the current owner’s husband, Jacobus 
Johannes Swart Jacobs, passed away on 6 April 2017. 

 
The current owner indicated that her late husband was responsible for the 
unauthorized construction on the property. They believed that proper measures were 
taken with the assistance of Martin Prinsloo, Jonty Abrahams, and IM Williams to 
handle additions and alterations made in 2015. The owners, who resided in the Free 
State, appointed Martin Prinsloo as the Project Manager, and Gawie Krugel was the 
builder involved. 

 
A land use application was submitted and approved in 2015 for the consolidation of 
Erven 466 and 451, De Kelders and a departure (building line deviation) to 
accommodate the as-built bedrooms positioned on the 1,57m north-eastern lateral 
building lines. Copies of the approved building plans and the decision letter dated 
11 November 2016 are attached. The owners were under the impression that by 
consolidating their two properties and acquiring a portion of the neighbour's land 
through a registered servitude to widen their driveway, they were acting within 
permissible limits for accommodating their alterations. However, despite these 
efforts, it seems there are still issues regarding the legality of the constructions, 
possibly due to the unauthorized nature of the initial work carried out by our client’s 
late husband. 

 
The application intends to rectify the situation as it address all as built 
encroachments that will enable the submission of building plans to the municipality. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
A BRIEF SUMMARY OF THE MOTIVATION IS PRESENTED BELOW; HOWEVER, THE FULL 

MOTIVATION MUST BE CONSIDERED WITH THE EVALUATION AND IS ATTACHED AS 

ANNEXURE B TO THIS REPORT. 
 

DEPARTURE 
 

• The application addresses all existing unlawful built structures.  No new additions 
or alterations are proposed. 

• The owner’s late husband was responsible for the encroachments / unauthorised 
building work.  
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Bedrooms 2, 3 & 7 
 

• Approval was granted in 2016 for relaxation of the building line to accommodate 
bedrooms 2 and 3.  Due to alterations / additions made during construction it is 
included in the departure application. 

• Bedroom 7 is not constructed as per the approved plan and slightly encroach the 
building line. 

• At the time the renovations and additions took place the Gansbaai Zoning 
Scheme provided for a 1,57m lateral building line. Building plans was never 
submitted and since then the Gansbaai Zoning Scheme has been replaced with 
the Overstrand Integrated Zoning Scheme / Overstrand Land Use Scheme, that 
imposed a 2m lateral building line. 

• The greater extent of the property is situated on the former 1,57m building line; 
therefore the impact of the aforementioned encroachments will not be greater 
than that already approved in the past. 

• Following the 2016 departure approval pertaining to the northeastern lateral 
building line encroachments building plans were not submitted. 

•  Unauthorised building work for bedrooms 2 & 3 amounts to 2,72m² and bedroom 
7 to 1,5m² respectively. 

 
Existing servant quarters 

 

• Approved building plans in 2010 indicate amongst others an approved garage. 

• Approved building plans in 2012 dealing with first floor alterations indicates an 
existing storeroom and servant quarters (i.e. use change) not indicated as 
proposed alterations on the approved plans. 

• The owner intends to retain the use, hence the application for departure from 2m 
to 1,41m from the north-eastern lateral property boundary.  

• The change of use to servant quarter comprises a 1,15m² that encroach the 
lateral building line. 

• The servant quarters is also situated within 1,57m title deed lateral building line 
and comprises a second dwelling unit.  It is therefore proposed to remove the title 
deed building line and one dwelling unit restriction. 

 
Existing stoep 

 

• 2010 approved plan did not indicate a stoep or swimming pool on the street 
boundary. 

• 2012 and 2014 approved plans indicated the stoep and swimming pool as 
existing. 

• Stoep is higher than 1m above natural ground level and situated 0,4m from the 
street boundary and on the northeastern property boundary.  The departures of 
the building line and 1m restriction are therefore addressed via the departure 
application.  

• The stoep encroachment over the building line amounts to 33m² (scheme 
regulations) and 37,60m² (title deed). 

• The stoep encroach the title deed building lines, hence the proposal removal of 
restrictive title deed conditions.  

239



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  30 APRIL 2026 

 
 
 

Change of use from carport / garage 
 

• Building plan approval was granted for a carport on the southwest lateral 
boundary during 2010. 

• Carport was converted to a garage, which the owner wants to retain. 

• Retention of garage will prevent other costly alterations to the dwelling, thus the 
proposed departure up to the property boundary. 

• Garage is not higher than 3,5m above natural ground level and does not exceed 
the 9m / one third length restriction on the lateral boundary. 

• There is a right of way servitude in favour of Erf 1336 over Erf 465 (adjoining). 

• The servitude was registered to allow a wider driveway for access to the garage. 

• The garage encroaches the lateral title deed building line, which is proposed for 
removal. 

 
Roof height encroachment 

 

• As-built concrete roof and braai flue encroach the 8m height restriction applicable 
in terms of the By-Law. 

• Applicant is not sure when the encroachments occurred, most likely when the 
dwelling was developed into a three-storey building during 2012 / 2013. 

• Client was only recently made aware of the encroachments. 

• The 8m height restriction from base level was surveyed by the PLS at 77,490m 
whilst the concrete roof is at 77,810m, i.e. an encroachment of 0,320m. 

• The roof height encroachment varies between 0,65m and 0,320m, whilst the 
chimney flue encroaches the height restriction of 9m with 0,32m as well. 

• Existing approved concrete roof encroached the 8,5m height restriction of the 
previous zoning scheme varying between 8,7m and 8,999m. 

• The discrepancy between the height encroachment in terms of the current and 
former scheme regulations is attributable to changes in the definitions of base 
level and height between the two schemes. 

• The current owner is responsible for the roof height encroachment 
 

REMOVAL OF RESTRICTIVE TITLE CONDITIONS 
 

Financial or other value of the rights in terms of the restrictive condition enjoyed by a 
person or entity, irrespective of whether these rights are personal or vest in the 
person as the owner of a dominant tenement 

 
The removal of the restrictive conditions intends to increase the use rights of the 
property to permit the as-built structures and the uses thereof (servant quarters, 
uncovered stoep and double garage) as described above. The value of the rights is 
vested in the owners of the specific extension of the entire De Kelders township. 

 
Property owners not seeking that the title deed building line restrictions should be in 
line with the land use scheme regulations’ restrictions will favour the restrictive title 
deed conditions since the conditions impede the development of a residential 
property in line with the zoning scheme and retaining the as-built structures 

 
The as-built development and its encroachments are not an unusually large-scale 
form of development that encroaches the building lines. The street building line 
condition is more restrictive than the land use scheme regulations’ building lines and 
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where scheme building lines are encroached, it is to address the existing structures 
only. Furthermore, the primary use for SR1 zoned erven includes a second dwelling. 
Removing the “one dwelling only” condition will allow the owners to continue to 
exercise their primary land use right – i.e. to retain the servant quarters that is 
considered a second dwelling unit in terms of the land use scheme regulations 

 
The personal benefits which accrue to the holder of rights in terms of the restrictive 
condition 

 
The conditions were imposed by the Administrator for the benefit of the registered 
owners of the De Kelders township. The only personal benefit to each holder is that 
the property is more restricted in terms of retaining as-built structures and developing 
new structures on the subject property (if any in future). The Administrator is now 
Overstrand Municipality, who governs land use applications in line with the existing 
Land Use Scheme Regulations and relevant spatial planning policies. To keep the 
title deed conditions will neither have any personal benefit to the Administrator / 
Overstrand Municipality nor the properties in whose favour the conditions were 
registered. As previously explained the structures have been on the subject property 

for ±10-14 years with no direct neighbour’s views or privacy being threatened. 
 

General 
 

• As-built structures existed for 10 to 12 years without complaints from neighbours 
and were indicated on approved plans, though changes and additions were made 
was not specifically applied for. 

• No alterations or new additions are proposed. 

• Visual impact of the as-built structures considered minimal. 

• The slope of the subject property minimises the impact on views of adjacent 
properties. 

• As-built garage provides two parking bays to the main dwelling. 

• The servant quarters and double garage encroachment has no windows facing 
the erf boundaries.  

• The as-built en-suite bedrooms, servant quarters and stoep are an integral part of 
the design and value of the property.  Thus, demolition will diminish the aesthetic 
and property value.  

• Although encroaching the height restriction the building does not appear to 
exceed the height limited nor to be any higher than surrounding buildings.  

• Proposal does not impact existing municipal services. 

• Proposal will not impact safety and wellbeing of the community. 

• No heritage impact. 

• No impact on the biophysical environment. 

• Access remains unchanged. 

• Proposal is not in conflict with the Overstrand SDF and the PSDF. 

• Proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 
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5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 07 February 2025 14 March 2025 

Gazette Yes 07 February 2025 14 March 2025 

Notices (possibly affected 
property owners) 

Yes 03 February 2025 14 March 2025 

Notices (persons 
mentioned in title deed) 

Yes 03 February 2025 14 March 2025 

Internal Departments Yes 03 February 2025 14 March 2025 

Ward councillor Yes 03 February 2025 14 March 2025 

Total comments One (1) letters of objection 

Total letters of support None 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of comments 

Waste Management 07/02/2025 No objection. 

District Health 07/02/2025 Approved. 

Building Control 07/02/2025 

No objection.  The building plan 
application must comply with all 
applicable law including fire safety 
distances. 

Services Report 26/02/2025 Attached as Annexure G. 

Fire Department 28/02/2025 

No objection subject to compliance 
with the provisions of SANS 10400-
T:2024 and the By-Law relating to fire 
safety.  

Telkom 03/04/2025 Attached as Annexure J. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The public participation included notices sent to the relevant affected neighbours via 
email, a site notice was displayed as well as an advertisement was placed in the 
Gansberg newspaper and the Provincial Gazette. 

 
One (1) objection was received during the public participation phase (attached as 
Annexure E). The applicant was provided the opportunity to respond to the objection 
(attached as Annexure F). 

 
The objection, applicants’ response to objection and the town planner’s response is 
summarised below: 

 

OBJECTOR 
 W RETIEF 

 
The main grounds of objection are summarised as follows: 

 
Point of objection: Concerns relating to non-compliance with building 
regulations 

 

RESPONSE FROM APPLICANT 
 

The objector notes that several building regulations were allegedly ignored, 
expressing concern over potential precedent-setting and a perception of regulatory 
leniency.  It is acknowledged that certain structures were erected without prior formal 
approval.  Accordingly, the applicant has submitted a formal application in terms of 
the Overstrand Municipality’s Amended By-Law on Municipal Land Use Planning, 
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2020.  The purpose of these applications is to ensure that the property is brought into 
compliance through the correct legal mechanisms, rather than evading 
accountability.  The processes invoked are legally sanctioned and align with 
municipal and provincial planning frameworks. 

 

RESPONSE FROM TOWN PLANNER 
 

The point of objection and applicant’s comment is noted.  Despite the history 
pertaining to non-compliance, the application is to be evaluated on merit in 
accordance with the applicable legal framework.   

 
Point of objection: Concerns regarding enforcement and misuse 

 

RESPONSE FROM APPLICANT 
 

The objection raises a concern that financially capable individuals may sidestep the 
rules and that mere penalties are insufficient deterrents.  It is submitted that the 
administrative penalty procedure is specifically intended as a corrective planning tool, 
not a punitive one.  It ensures that unlawful developments are addressed through 
formal evaluation, including public participation and technical assessment. 

 
This application allows for the full scope of the existing development to be assessed 
against municipal policies, engineering standards, spatial planning principles, and the 
rights of surrounding property owners. 

 

RESPONSE FROM TOWN PLANNER 
 

The point of comment and the response from the applicant is noted.  As per the 
above, each application is considered on merit in accordance with the legal 
framework applicable. 

 
Point of objection: Allegations of unsightliness and scale of development 

 
The objector describes the development as “unsightly” and “too big.”  It is submitted 
that the departures sought are within reason and relate to specific elements 
including: 

 

• Minor building line encroachments to accommodate structural elements such as 
the stoep, garage conversions, and internal alterations. 

• Height departures limited to small deviations (e.g., 8.065m–8.32m for the roof, 
and 9.32m to include a chimney flue), which are assessed against the character 
and scale of surrounding properties. 

• Consideration of natural ground level (NGL) and site slope in height 
measurement has been factored in. 

 

RESPONSE FROM APPLICANT 
 

Visual and spatial impacts are subject to professional scrutiny and must meet the 
municipality’s criteria.  The application aims to legitimize the current structure through 
legal and policy-aligned processes. 
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RESPONSE FROM TOWN PLANNER 
 

The desirability of the application will be further discussed in the evaluation below. 
 

Point of objection: Request for demolition 
 

RESPONSE FROM APPLICANT 
 

The objector suggests that the building should be demolished to comply with all 
regulations.  It is respectfully submitted that demolition is not warranted in this 
instance, as the land use planning framework provides for remedial mechanisms 
through administrative penalties, departures and title deed amendments, where 
justified.  The current application is made in good faith to rectify past transgressions 
and bring the property  into alignment with municipal planning policies. 

 

RESPONSE FROM TOWN PLANNER 
 

The applicants comment is noted and agreed with.  In addition it should be noted that 
only a court of law can instruct a property owner to demolish.  Although the 
municipality may approach the court for a demolition order, usually it will only do so 
in case of buildings / structures that pose public safety risks.  In other words, the 
alternatives should firstly be exauseted, namely a planning application to consider 
the merit of the application, which also includes an appeal mechanism to both the 
property owner and objectors.  

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
Spatial Justice 
Spatial justice refers to planning proposals that do not contribute towards the 
perpetuation of apartheid spatial development imbalances.  The proposal is not 
considered to impact past spatial injustices being an existing developed 
property in existence since township establishment. 

 

245



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  30 APRIL 2026 

 
 

Spatial Sustainability 
The proposal facilitate optimal use of the property and is thus considered 
spatially sustainable.  The property is compatible with the character of the area 
and does not impact negatively on the rights of any adjacent property owner. 

 
Efficiency 
The development maximizes the potential of the existing urban area, utilizing 
established infrastructure thereby optimizing the use of space and resources, 
while maintaining the character and functionality of the area. 

 
Spatial Resilience 
The proposal is not in conflict with any spatial planning policies that adhere to 
the principal of spatial sustainability. 

 
Good Administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with municipal By-Laws and the public participation 
process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The property is situated within De Kelders, inside the urban edge in an area 
earmarked for urban development.  The proposal is considered consistent with 
the SDF in that it contributes to optimum use of the property within service 
capacity constraints. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal Engineering Services 

 
The existing services are available and have been viewed positively by the 
Engineering Services Department, subject to conditions (see attached 
Annexure G). 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
The proposal does not trigger the provisions of NEMA. Or the National Heritage 
Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the application property is Residential Zone 1: Single Residential 
and will not be affected by the proposal.  The application for removal of 
restrictive title conditions and departure to accommodate the existing 
encroachments will be considered on merit in accordance with the provisions of 
the planning By-Law. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The title deed T31858/2021 applicable to Erf 1336, De Kelders contains the 
following restrictions proposed for removal namely: 

 
Pages 3-4 and 6, paragraph I. F. (c) and (d) and paragraph II. E (c) and (d) that 
read as follow: 

 
“I. As regards the figure CDba on diagram SG No 1973/2015: 

F. SUBJECT to the following conditions, contained in Deed of Transfer No. 

T27638/1982 imposed by the Administrator in Terms of the provisions of Ordinance 

33 of 1934, when approving the Township:- 

AS BEING IN FAVOUR OF THE REGISTERED OWNER OF EACH ERF IN THE 

TOWNSHIP: 

(c) That not more than one dwelling, together with necessary outbuildings 

and appurtenances be erected on this erf. 

(d) That no building shall be erected within four comma seven two (4,72) 

metres of any street line which forms a boundary of this erf or within one 

comma five seven (1,57) metres of the boundary of any adjoining erf provided 

that this latter restriction shall not apply to the common boundary of erven held 

as one erf under consolidated title. 

 
II. As regards the figure ABab on diagram SG No 1973/2015: 

E. SUBJECT to the following conditions mentioned in Deed of Transfer No. 

T52958/1984 imposed by the Administrator in Terms of the provisions of Ordinance 

33 of 1934, when approving the Township:- 

AS BEING IN FAVOUR OF THE REGISTERED OWNER OF EACH ERF IN THE 

TOWNSHIP: 

(c) That not more than one dwelling, together with necessary outbuildings 

and appurtenances be erected on this erf. 

(d) That no building shall be erected within four comma seven two (4,72) 

metres of any street line which forms a boundary of this erf or within one 

comma five seven (1,57) metres of the boundary of any adjoining erf provided 

that this latter restriction shall not apply to the common boundary of erven held 

as one erf under consolidated title.” 

 
The removal of the above restrictive conditions will enable the property owner to 
legalise the building line encroachments and former staff quarters as a second 
dwelling unit. 
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In terms of Section 39 (5) of LUPA the application for removal is motivated as 
follows: 

 
The financial or other value of the rights in terms of the restrictive conditions enjoyed 
by a person or entity, irrespective of whether these rights are personal or vest in the 
person as the owner of a dominant tenement 

 
The removal of the restrictive conditions intends to increase the use rights of the 
property to permit the as-built structures and the uses thereof (servant quarters, 
uncovered stoep and double garage) as described above. The value of the rights is 
vested in the owners of the specific extension of the entire De Kelders township. 

 
Property owners not seeking that the title deed building line restrictions should be in 
line with the land use scheme regulations’ restrictions will favour the restrictive title 
deed conditions since the conditions impede the development of a residential 
property in line with the zoning scheme and retaining the as-built structures. 

 
The as-built development and its encroachments are not an unusually large-scale 
form of development that encroaches the building lines. The street building line 
condition is more restrictive than the land use scheme regulations’ building lines and 
where scheme building lines are encroached, it is to address the existing structures 
only. Furthermore, the primary use for SR1 zoned erven includes a second dwelling. 
Removing the “one dwelling only” condition will allow the owners to continue to 
exercise their primary land use right – i.e. to retain the servant quarters that is 

considered a second dwelling unit in terms of the land use scheme regulations. 
 

The personal benefits which will accrue to the holder of rights and/or to the person 
seeking the removal 

 
The conditions were imposed by the Administrator for the benefit of the registered 
owners of the De Kelders township. The only personal benefit to each holder is that 
the property is more restricted in terms of retaining as-built structures and 
developing new structures on the subject property (if any in future). The 
Administrator is now Overstrand Municipality, who governs land use applications in 
line with the existing Land Use Scheme Regulations and relevant spatial planning 
policies. To keep the title deed conditions will neither have any personal benefit to 
the Administrator / Overstrand Municipality nor the properties in whose favour the 
conditions were registered. As previously explained the structures have been on the 
subject property for ±10-14 years with no direct neighbour’s views or privacy being 

threatened. 
 

The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, suspended or 
amended 

 
The removal of the restrictive title deed conditions will bring about personal benefits 
to the current landowners since it will allow them to legalise the existing structures 
(and the uses thereof) that will in turn benefit the resale value of the property in 
future. The 4,72m street building line as stipulated in the title deed makes the 
developable area of the property smaller. The existing property owner will be able to 
enjoy the personal benefits of the existing structures instead of demolishing the 
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structures. The latter will have a great financial burden on the current property 
owner. 

 
The social benefit of the restrictive condition remaining in place in its existing form 

 
The social benefit if the title deed conditions were to remain unchanged and 
enforced on the existing as-built structures will be minimal. If the conditions remain 
unchanged, the owner must adhere to the title deeds’ stricter street building line, the 
servant quarters will have to be altered to form part of the main dwelling unit or 
revert to an outbuilding and a large extent of the as-built dwelling and / or 
outbuildings will have to be demolished to comply with the building line 
requirements. The impact on the neighbouring properties with regards to privacy, 
noise, impact on the street scape, etc. will be marginally lower since the title deed’s 
street building line is more restrictive than the scheme regulations’ street building 
line. 

 
To keep the 4,72m title deed street building line and the one dwelling only 
requirement will have no benefit to neither the property owners nor the adjacent 
properties since the existing structures already encroach the street and lateral 
building lines and no complaints have been received from the immediate property 
owners over the years. 

 
The social benefit of the removal, suspension or amendment of the restrictive 
condition 

 
The removal of the restrictive title deed conditions will allow the scheme regulations’ 
building lines and primary uses to set the rules for future development on the 
subject property. The social benefit will therefore only be to the property owner of 
Erf 1336, De Kelders since it will allow them to keep the existing as-built structures 
that encroach onto the title deed street and lateral building lines on the subject 
property. It will also allow the property owner to retain the servant quarters (second 
dwelling unit) and continue to benefit from the social gain such a unit brings to a 
SR1 zoned property. 

 
Whether the removal, suspension or amendment of the restrictive condition will 
completely remove all rights enjoyed by the beneficiary or only some of those rights 

 
The removal of the restrictive conditions will not remove all rights enjoyed by the 
beneficiary, but only some rights and will instead expand the value of these rights to 
accommodate the existing and new structures with departures where applicable. 
The latter is more desirable for the zoning and extent of the subject property without 
having a detrimental impact on the rights of anyone else or the character of the 
area. All other title deed conditions not mentioned in this report will be retained. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 

DEPARTURE 
 

By way of background the application property undergone substantial renovations 
from about 2010 having had regard to approved building plans.  At the time the 
applicable lateral building line was more restrictive, being 1,57m in line with the title 
deed, whilst the height restriction was less restrictive, being 8,5m above natural 
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ground level.  The adjoining properties as well as the majority of the property in the 
vicinity is developed up to the 1,57m building line and 8,5m height restriction. 

 
Proposed departures of the northeastern lateral building line 

 
The departures entails the use change of a former outbuilding (garage and store 
room) to a servant quarter that is situated 1,41m from the lateral property boundary 
as well as an encroachment to 1,61m from the said boundary to accommodate 
minor alterations to approved bedrooms 2 and 3 on the ground floor as well as 
bedroom 7 on the second floor. 

 
The use change from outbuilding to second dwelling will not affect the character of 
the area or adjoining properties as it relates to internal alterations and does not 
contain windows or door openings facing the lateral property boundary. 

 
The alterations comprising en-suite bathrooms to bedrooms 2 and 3 is constructed 
in line with the front and rear portions of the dwellings and situated over the current 
2m lateral building line up to 1,6m from the adjoining property. 

 
Bedroom 7 on the second floor was approved as a jacuzzi room, poolroom and 
internal staircase from the ground and first floor with access on to an open balcony 
as is evident from the approved building plan below. 
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Second floor approved building plan, dated 21 May 2012 

 
From the SDP it is evident that the jacuzzi room has been converted into a bedroom 
and was extended to the west in line with the existing building without prior building 
plan approval.  Being in line with the exiting flank elevation of the dwelling, the 
extension of the bedroom is not significant and not noticeable when viewed from the 
side and rear.  Although first and second floor departures are normally not 
supported, it is considered having had regard to the site specifics that the proposal 
to retain the addition 1,61m from the lateral boundary does not impact vested rights 
and could be supported. 
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Proposed departures of the southwestern lateral building line from 2m to 0m to 
accommodate the conversion of the carport to the existing garage on the ground 
floor 

 
The owners husband obtained building plan approval with written consent for 
neighbours for a carport situated on western lateral boundary.  The building plan 
approval contained a condition stipulating that the carport may not be enclosed.  
The carport was converted into a garage disregarding the approval conditions, nor 
was prior approval obtain in terms of the planning and building legislation. 

 
The proposed garage complies with the requirements pertaining to outbuildings 
encroaching the lateral building line onto the property boundary (i.e. height and 
length).  The garage is in line with the rear of the dwelling and not considered to 
have an adverse effect on the character of the area or vested rights of adjoining 
properties. 

 
Proposed departure to relax the street building line from 4m to 0,4m and the north-
eastern lateral building line from 2m to 0m to accommodate the existing stoep as 
well as filling more than 1m above natural ground level 

 
Scrutiny of historic building plan records indicates a stoep for the first time as an 
existing structure on an approved building plan for boundary walls, dated 10 
February 1994. The plan is not to scale, it is however evident that the stoep is set 
back from the street boundary but did encroach the applicable street building lines. 
Subsequent approved plans dated 7 February 1996 and 21 January 2010 did not 
indicate the stoep.  Approved plans for alterations and renovations dated 21 May 
2012 indicates an existing stoep and swimming pool extending over the street 
building lines.  The total extent is not clearly shown but the stoep and swimming 
pool is over the applicable street building lines in terms of the land use scheme and 
title deed (although theses were not shown on the site plan). 

 
The stoep and pool encroach the street and title deed building lines in terms of both 
the title deed and land use scheme.  Part of the structure contains filling more than 
1m above natural ground level.  When viewed from the street the stoep varies 
between 1,37m and 1,9m in the northwestern corner above natural ground level.  In 
addition, translucent balustrades extend a minimum of 1m above the stoep level. 

 

 
Street view - Existing stoep and pool 
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Site plan extract, indicating existing stoep in green 

 
The stoep and pool exists since 2012 without any objection being received.  When 
viewed from the street it is only an 8,63m portion of the stoep that extend more than 
1m above NGL that is less than 50% of the width of the property.  Given the 
aforesaid reasons the retention of the as-built stoep does not dominate the street 
scape or considered to negatively impact vested rights of adjoining properties.  Also 
it must the borne in mind that a boundary wall my be constructed up to 2,1m above 
NGL on the street and lateral property boundaries.  The as-built structure is 
considered to have a lesser impact opposed to a 2,1m high boundary walls.  For the 
aforesaid reasons the retention is considered desirable. 

 
Proposed departure to relax the 8m height restriction applicable to existing roof up 
to 8,065m and 8,32m and the height restriction applicable to the existing chimney 
from 9m to 9,32m 

 
The property was registered in the name of Mr and Mrs Jacobs on 30 March 1994.  
Since the promulgation of the former Gansbaai Zoning Scheme in 2003 an 8,5m 
height restriction was applicable measured parallel with natural ground level.  From 
2014 in terms of the Overstrand Land Use Scheme the applicable height restriction 
is 8m above base level.  For this reason, the 2014 approved building plan contained 
a condition that a height certificate from a Professional Land Survyeor 
demonstrating compliance with the 8m height restriction should be submitted. 
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Floor plan extract, indicating new building work 

 
Comparison of the approved plans pertaining the second floor alterations dated 
25 June 2014 with the SDP (see extract above) proves that the approved bedroom 
and entertainment area (now braai room) were extended in a westerly direction and 
a lift shaft addition to the east (rear) without building plan approval, which additions 
extend above the 8m height restriction to 8,065 and 8,32m.  Also a portion of the 
central part of the buildings concrete roof encroach the 8,5m height restriction 
applicable at the time and now 8,32m above base level. 

 
It only became clear during the survey of the property that the central portion of the 
existing concrete roof encroach the former 8,5m height restriction up to 8,32m 
above base level.  The further addition to the rear incorporating the lift shaft and 
braai extend in line and is situated 0,32m above the 8m height restriction.  The 
additions towards the west, is slightly below this roof and encroach the 8m height 
restriction with 0,065m. 
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SDP: SW Elevation showing new roofs above 8m height restriction and chimney flue  

 
The application was circulated to all property owners within De Kelders due to the 
title deed restrictions proposed for removal as part of the application.  Only 1 
objection was received from a property situated more than 950m² away that is 
currently vacant.  The objection as per the evaluation does not carry merit, nor did 
the objector demonstrate how the proposal will negatively impact them. 

 
In terms of the historic approved plans, the core of the three-storey portion of the 
dwelling was approved and developed under the former 8,5m height restriction and 
must be borne in mind when considered the impact of the height encroachments.  
The current land use scheme has a more restrictive 8m height restriction from the 
average natural ground level.  Based on the aforesaid the roof height encroachment 
to the rear portion of 0,32m and the front portion of 0,065m is not significant given 
the context nor is it considered to detract from the vested rights of adjoining 
properties or the character of the area.  The flue encroachment up to 9,32m being to 
the rear of the building and due to its small scale will not have a significant impact, if 
any.  The retention of these additions is therefore considered desirable.  

 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 

 
The removal of the second dwelling restriction from the title deed is not considered 
out of keeping with the character of the area, or De Kelders at large.  Similar 
removals had been approved in the past in De Kelders.  Given that the alterations 
resulting in the second dwelling is internal no impact onto the area character would 
result.  Being in line with the land use scheme and applicable planning policies that 
encourage densifitaiton the removal of the restrictive title conditions pertaining to a 
second dwelling and building lines are desirable. 

 

DETERMINATION OF AN ADMINISTRATIVE PENALTY 
 

In terms of Section 90(3) of the By-Law the MPT must consider the following factors 
when determining an appropriate penalty  

 
 

255



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL  30 APRIL 2026 

 
 

The nature, duration, gravity and extent of the contravention 

 
There is an existing three storey dwelling, a servant quarters and a double garage 
situated on the subject property. Mrs and Mrs Jacobs bought Erven 451 and 466 De 
Kelders in 1994. Building plans for the subject property were approved in 2010, 
2012 and 2014. Copies of the available information is attached. The 2010 approved 
building plan (that was submitted for the carport addition to the subject property) 
indicates an existing garage. On the 2012 building plan (that was for alterations / 
additions on first floor level), the garage use was changed to storeroom and servant 
quarters but not indicated as proposed alterations / additions (i.e. unlawful change 
of use). In addition, the 2010 indicated no stoep on the street boundary side of the 
dwelling. However, on the approved 2012 and 2014 building plans and the draft 
2015 plan the stoep was indicated as “existing”. The stoep does however not meet 
the height requirement of a structure allowed to encroach the street building line (the 
stoep is higher than 1m above NGL) and therefore must be addressed. It is unclear 
when and how the height deviations occurred – most likely when the dwelling was 
developed into a three-storey dwelling in 2012 / 2013 and in a time when the 8,5m 
Gansbaai Zoning Scheme Regulations were thought to still be relevant. Our client 
was only recently made aware of the height encroachments. The aforementioned 
erven were consolidated in 2021 and simultaneously transferred into Mrs Jacobs 
name since the current owner’s husband, Jacobus Johannes Swart Jacobs, passed 
away on 6 April 2017. The owners did not intentionally contravene any regulations 
and have been eagerly trying to rectify the situation since 2015 in order to be 
compliant. The consolidation of the stands was however interrupted by the untimely 
death of Mr. Jacobs as the completion of his estate took almost four years. 
Thereafter Mrs. Jacobs has been tirelessly trying to conclude this matter. The 
current owner indicated that her late husband was responsible for the unauthorized 
construction on the property. They believed that proper measures were taken with 
the assistance of Martin Prinsloo, Jonty Abrahams, and IM Williams to handle 
additions and alterations made in 2015. The owners, who resided in the Free State, 
appointed Martin Prinsloo as the Project Manager, and Gawie Krugel was the 
builder involved. A land use application was submitted and approved in 2015 for the 
consolidation of Erven 466 and 451 De Kelders and a departure (building line 
deviation) to accommodate the as-built bedrooms positioned on the 1,57m north-
eastern lateral building lines. The consolidation was registered; however new 
building plans were not submitted for approval. Copies of the previous approved 
building plans (2010, 2012 and 2014) and the decision letter dated 11 November 
2016 are attached. The owners were under the impression that by consolidating 
their two properties and acquiring a portion of the neighbour's land through a 
registered servitude to widen their driveway, they were acting within permissible 
limits for accommodating their alterations. However, despite these efforts, it seems 
there are still issues regarding the legality of the constructions, possibly due to the 
unauthorized nature of the initial work carried out by our client’s late husband. The 
following structures were unlawfully (but unknowingly) constructed over the relevant 
scheme and title deed building lines: 

 
❖ As-built additions to en-suite bedrooms no. 2 and 3 on ground floor level 

encroaching the north-eastern scheme lateral building line = 2,72m² 
encroachment (16,75% of the total extent of the bedrooms); 

 
❖ As-built additions to en-suite bedroom no. 7 on second floor level encroaching 

the north-eastern scheme lateral building line = 1,5m² encroachment (4,61% of 
the total extent of the bedroom); 
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❖ Change of use of the approved garage to a servant quarter encroaching the 
northeastern scheme and title deed lateral building lines = 1,15m² (4,73% of the 
total extent of the servant quarters); 

 
❖ As-built stoep encroaching the Ingang Street, street building line and the 

northeastern lateral building line (land use scheme and title deed building lines): 
 

o Land use scheme building lines: 33,00m² (65,68% of stoep), and 
o Title deed building lines: 37,60m² (74,84%).  

 
❖ Change of use of the carport to a double garage encroaching the southwestern 

lateral building line (land use scheme and title deed building lines): 
 

o Land use scheme building line: 10,85m² (18,47%), and 
o Title deed building line: 8,15m² (13,88%). 

 
❖ As-built concrete roofs and braai flue deviating from the maximum permissible 

height: 
 

o Approved and new concrete roofs of 15,344m², 17,73m², 13,14m² and 
36,37m² respectively  

 
All encroachments / unlawful additions and alterations are shown on the 
encroachment plans. 

 
The conduct of the person involved in the contravention 

 
The owners were under the impression that by consolidating their two properties 
and acquiring a portion of the neighbour's land through a registered servitude to 
widen their driveway, they were acting within permissible limits for accommodating 
their alterations. However, despite these efforts, it seems there are still issues 
regarding the legality of the constructions, possibly due to the unauthorized nature 
of the initial work carried out by our client’s late husband. 

 
Whether the unlawful conduct was stopped 

 
The property owner is now attempting to rectify the contravention by submitting the 
administration penalty application and subsequent departure and removal of 
restrictive title deed conditions application in order to legalise the as-built structures 
on the subject property. 

 
A report by a quantity surveyor in matters of unauthorised building / 
construction 

 
If the Overstrand Municipality finds it necessary that an administrative penalty fee 
needs to be enforced for the unauthorised building work, we will submit a report 
from a quantity surveyor / building contractor with reference to the unauthorised 
building work. The reason being that if there is a chance that no penalty fee is 
imposed the report from a quantity surveyor will be unnecessary at this stage. The 
owner is not familiar with construction costs, as this was handled by her late 
husband. However, these alterations were made during the building project and not 
after its completion. Therefore, the plans were adjusted as the construction 
progressed, subsequent to the latest approved building plans in 2014, and any 
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expenses related to this matter were considered part of the building alteration costs. 
No further changes have been made since then. PQS Africa Quantity Surveyors 
were appointed to calculate the construction costs pertaining to the encroachments. 
Refer to the QS report dated 21 November 2024 attached. Their breakdown (QS 
calculation sheet) of the estimated building costs associated with the 
encroachments is attached.  Please take note that no. 4 on the list “Proposed 
covered area between garage and staff quarters” does not encroach the relevant 
title deed or scheme regulations’ building lines. The total building cost for 
encroachments must therefore exclude the aforementioned covered area and 
amounts to R455 744.14 (excluding VAT). 

 
Whether a person involved in the contravention has previously contravened 
this By-Law or a previous planning law 

 
To the best knowledge of the applicant and as confirmed by the landowner, they 
have never previously contravened this By-Law or any other previous planning law. 

 
We appeal to the Overstrand Municipality to take into consideration the low impact 
the as-built structures have had and will continue to have on the surrounding area 
(as further motivated in the departure and removal of title deed conditions 
application below). It should also be considered that no complaints from surrounding 
property owners were submitted with regards to the as-built structures. The current 
owner has agreed on the way forward to address the unlawful structures and never 
hesitated to immediately give instruction to the consultants to assist in the matter to 
rectify the contravention by submitting a complete (and fully motivated) departure 
and removal of restrictions application and submitting a determination of an 
administrative penalty application. We therefore respectfully request that a minimal / 
no penalty fee be imposed on the property owners for the reasons given above. 

 
Having had regard to the applicants’ motivation the following should be borne in 
mind: 

 

• The owners’ late husband was responsible for the encroachments. 

• The 2010 building plan approval for the carport contained approval conditions 
that prohibit the enclosure of the carport, save for the construction of a boundary 
wall.  This was disregarded and the garage was converted without permission. 

• A point shown as existing concrete roof on the SDP of the original three storey 
dwelling exceeds the former 8,5m height restriction up to 8,32m above base 
level in terms of the current scheme. 

• The 2014 building plan approval was conditional subject to the submission of a 
height certificate demonstrating compliance with the 8m height restriction.  The 
property owner did not comply. 

• Additions deviating from the 2014 building plans were conducted without prior 
approval in terms of the town planning and building legislation. 

• Although it is noted that the owners husband passed away in 2017, all of the 
contraventions having had regard to the building plan history occurred since the 
Jacobs family bought the property in 2014. 

• The fact that the owner is living in a different province is no excuse.  The 
applicant did appoint a project manager who was ultimately responsible for the 
execution / management of the development resulting in the encroachments.  
Fact of the matter is that the onus remains on the property owner to ensure 
compliance and to manage their consultants. 
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Having had regard to the aforesaid following transfer in the property owners name in 
2021 a planning consultant was appointed to deal with the encroachments resulting 
in the submission of the planning application accompanied by a QS report.  
Although the current owner was not responsible for the encroachments, the property 
was owned by both husband and wife and therefore the blame cannot be put purely 
on the owners’ late husband.  Considering the above it is recommended that an 
administrative penalty of 10% the construction cost for the total amount of 
R445 744,14 as per the QS report (attached as Annexure I) that amounts to 
R44 574,42 be imposed. 

 
Having had regard to the evaluation above the retention of the as-built additions is 
not considered to detract from the character of the area being in existence of more 
than 12 years, nor will it negatively impact vested rights.  Subject to the payment of 
an administrative penalty the application is considered desirable. 

 
13. RECOMMENDATION 

 
1. that the objection be noted; 
  
2. that the application for removal of restrictive title deed conditions I.F(c), I.F(d) 

and II.E(c) and II.E(d) as contained in Title Deed T31858/2021 applicable to 
Erf 1336, De Kelders in terms of Section 16(2)(f) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 (By-Law), be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-Law in 

order to 
 

• relax the north-eastern lateral building line from 2m to 1,41m to 
accommodate the use change from garage to existing ground floor servant 
quarters; 

 

• relax the north-eastern lateral building line from 2m to 1,61m to 
accommodate alterations to bedrooms 2 and 3 on the ground floor as well as 
bedroom 7 on the second floor; 

 

• relax the south western lateral building line from 2m to 0m to accommodate 
the conversion of the carport to the existing garage on the ground floor; 

 

• relax the street building line from 4m to 0,4m and the north-eastern lateral 
building line from 2m to 0m to accommodate the existing stoep as well as the 
encroachment of the 1m height restriction varying between 2,018m and 
2,91m above natural ground level, and 

 

• relax the 8m height restriction applicable to existing roof up to 8,065m and 
8,32m and the height restriction applicable to the existing chimney from 9m 
to 9,32m, 

 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
4. that the application for determination of an administrative penalty in terms of 

Section 16(2)(q) of the By-Law not be exempt from the payment of an 
administrative penalty in terms of the provisions of Section 61 of the By-Law; 
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5. that the decisions in paragraphs 2. to 4. above above be subject to the following 

conditions: 
  
 (a) that an adminsitraitve penalty for the amount of R44 574,42 be payable 

within 90 days from the effective date of the application; 
   
 (b) that building plans be submitted to the Building Department for approval 

within 90 days from the effective date of the decision and that all 
conditions of the Building– and the Fire Department be complied with at 
that stage; 

   
 (c)  that the conditions in the Services Report (attached as Annexure G), be 

complied with; 
   
 (d) that all the conditions imposed by Telkokm (attached as Annexure J), be 

complied with; 
   
 (e) that the stoep and swimming pool that encroach the street buidling line 

may not be enclosed; 
   
 (f) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (g) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
6. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ Proposal is consistent with the SDF and Overstrand Municipal Growth 

Management Strategy. 
❖ The proposal is in line with the applicable municipal planning policy. 
❖ Proposal is consistent with the Overstrand Municipal Land Use Planning 

Amendment By-Law that accommodates the proposal to be considered on 
merit via an application process. 

❖ The retention of the encroachments will not have a significant impact, if any 
onto the character of the area or vested rights of adjoining property owners. 

❖ Proposal is consistent with the Planning Principles in terms of LUPA and 
SPLUMA. 

❖ The application was processed having had regard to the requirement of the By-
Law, Lupa and SPLUMA. 

❖ The objector failed to demonstrate how it will be negatively impacted by 
approval of the application. 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D:  Title Deed T31858/2021 
Annexure E: Objection received 
Annexure F: Comment on objection 
Annexure G: Services Report 
Annexure H: Previously approved building plans and decision letter dated 

11 November 2016 
Annexure I: QS Report 
Annexure J: Comment: Telkom 
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