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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 29 APRIL 2025 
 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 1 April 2025 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 4586, 25 HARMONY AVENUE, HERMANUS, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS, CONSENT USE, DEPARTURE AND 
DETERMINATION OF AN ADMINISTRATIVE PENALTY PLAN ACTIVE 
TOWN & REGIONAL PLANNERS ON BEHALF OF W & SK LOOTS  

 
Report attached 
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4.1 
ERF 4586, 25 HARMONY AVENUE, HERMANUS, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, CONSENT 
USE, DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY PLAN 
ACTIVE TOWN & REGIONAL PLANNERS ON BEHALF OF W & SK LOOTS  
 
4586 HNC (4544/2023) 
H van der Stoep (028) 313 8900 Hermanus Administration 
8 April 2025 
 

1. EXECUTIVE SUMMARY 
 

The initial application was received on 6 December 2023 from Plan Active Town & 
Regional Planners on behalf of W & SK Loots on Erf 4586, Hermanus in terms of the 
Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 2020 
for the following: 

 
❖ Determination of Administrative Penalty in terms of Section 16(2)(q) of the By-

Law for the determination of an administrative penalty for the illegal additions on 
the property. 

 
❖ Removal of a Restrictive Title Deed Condition in terms of Section 16(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed conditions C.I.2. and C.I.4. 
of Title Deed no. T7972/2018 of the property to: 

 
• Accommodate the main dwelling position on the 4,5m Street building line. 
• Accommodate the existing second dwelling unit (change of use of the 

approved double garage to a habitable area): 
a. To allow more than one dwelling unit on the subject property. 
b. To address the encroachment of the second dwelling unit over the 4,72m 

title deed street building line (positioned 4,352m from the erf boundary). 
 

The above application initially addressed the unlawful proposed second dwelling unit.  
Following the public participation period, it was evident that the property owner’s 
intent for the subject property was to provide tourist accommodation rather than a 
second dwelling unit.  It was decided that the best way forward was to apply for a 
consent use to accommodate a guesthouse on the subject property and not a 
second dwelling.  A few alterations to the As Built structures will create a larger 
interleading dwelling house on the subject property.  It is then proposed to make four 
(4) bedrooms available to guests on short-term rental basis. 

 
A revised application was subsequently received on 16 May 2024 from Plan Active 
Town & Regional Planners on behalf of W & SK Loots on Erf 4586, Hermanus in 
terms of the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the following: 

 
❖ Removal of a Restrictive Title Deed Condition in terms of Section 16(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed condition C.I.1. and C.I.4. 
of Title deed no. T7972/2018 of the property to: 
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➢ Accommodate the approved main dwelling’s change of use to guesthouse 
positioned on the 4,5m Harmony Avenue and Mossie Avenue Street building 
line; 

➢ Accommodate the extended main dwelling (change of use of the approved 
double garage and main dwelling to guesthouse): 

 
a. To allow a four-bedroom guesthouse on the subject property; 
b. To address the encroachment of the proposed guesthouse (change of 

use from approved double garage to guesthouse) over the 4.72m title 
deed street building line (positioned 4.352m from the Mossie Avenue erf 
boundary). 

 
The restrictive title deed conditions read as follows: 

 
“C. SUBJECT FURTHER to the following conditions contained in Deed of 

Transfer No T5340 dated 27th April 1945: 
 

I. Imposed by the Administrator of the Cape Province when approving the 
establishment of Hermanus Township Extension No 4 in terms of 
Ordinance No 33 of 1934 namely: 

 
AS being in favour of the registered owner of any erf in the Township and 
subject to amendment or alteration by the Administrator under the 
provisions of Section 18(3) of Ordinance No 33 of 1934: 

 
1. That this erf shall be used for residential purposes only. 

 
4. That no building or structure or any portion thereof except boundary 

walls and fences shall be erected nearer than 4,72 metres to the street 
line which forms a boundary of this erf.  No such building or structure 
shall be situated within 2,36m metres of the lateral boundary common 
to any adjoining erf.” 

 
❖ Consent Use in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to accommodate a 
four (4) bedroom guesthouse on the property. 

 
❖ Departure in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 to allow a second 
access point from Mossie Avenue to accommodate the parking layout for the 
proposed guesthouse. 

 
❖ Determination of Administrative Penalty in terms of Section 16(2)(q) of the 

Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the determination of an administrative penalty for the illegal additions on 
the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 
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2. DECISION AUTHORITY 
 

Municipal Planning Tribunal 
 

3. BACKGROUND / SITE HISTORY 
 

Plan Active Town & Regional Planners has been appointed by W. & S.K. Loots, the 
owners of Erf 4586 Hermanus, to apply for the administrative penalty, consent use, 
departure and removal of the title deed conditions of the subject property. 

 
There is an existing single storey dwelling, second dwelling in progress and 
swimming pool situated on the subject property.  The property owners were in the 
process of converting the approved double garage into a second dwelling unit 
(change of use) without the necessary building plan approvals.  The approved main 
dwelling and unlawful second dwelling encroach the title deed street building line. 

 
The initial application submitted in December 2023 addressed the unlawful proposed 
second dwelling unit.  Following the public participation period, it was evident that the 
intent of the consultant’s clients for the subject property was to provide tourist 
accommodation rather than a second dwelling unit.   

 
After meeting with the client and the municipality, it was decided that the best way 
forward was to apply for a consent use to accommodate a guesthouse on the subject 
property and not a second dwelling.  A few alterations to the As Built structures will 
create a larger interleading dwelling house on the subject property.  It is then 
proposed to make four (4) bedrooms available to guests on short-term rental basis. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
CONSENT USE AND DEPARTURE  

 
As mentioned, the owners have rented out two (2) guestrooms within the dwelling in 
the past.  Due consideration was given to the concerns raised by neighbours, while 
still meeting the requirements of our client.  It was evident that our client’s intent for 
the subject property was to provide tourist accommodation rather than a second 
dwelling unit as per the previous application.  After meeting with the client and the 
municipality, it was decided that the best course of action is to apply for a consent 
use to operate a guesthouse on the subject property. 

 
To accommodate this, our client plans to make a few alterations to the existing 
structures, creating a larger interleading dwelling (instead of a main dwelling with 
second dwelling unit).  It is then proposed to make four (4) bedrooms available to 
guests on a short-term rental basis.  

 
A guesthouse can be accommodated as a consent use under the Residential Zone 
1: Single Residential zoning.  Application is therefore made for a consent use to 
establish a four-bedroom guesthouse on Erf 4586 Hermanus. 
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The guesthouse will consist of four (4) guest bedrooms, one en-suite bedroom for the 
owner / manager, kitchen, scullery / laundry, pantry, storeroom, kitchenette, 
breakfast nook, dining area, living area, braai room, two private sitting areas / 
lounges for guests, lobby, porch, open terrace and a swimming pool. Bathroom no. 2 
will be a shared bathroom for guest room no. 1 and 2.  Guest bedrooms no. 3 and 4 
will each have separate bathrooms.  The guests will have access to all the communal 
facilities.  Refer to the site development plan (ground storey plan) attached.  

 
After alterations all the bedrooms in the proposed guest house will be interleading.  
No separate rental units are proposed.  Each guest bedroom will accommodate a 
maximum of two (2) guests per room.  This will address the neighbours’ concerns of 
large groups renting the house as a whole and causing a disturbance to the area.  
The proposed guesthouse meets the definition of both a dwelling house and a 
guesthouse and can therefore easily be converted into a single dwelling house in 
future.  

 
The converted garage (As Built unit) will be converted into a guest room as part of 
the proposed guesthouse (guest room no. 4, bathroom no. 4, private sitting area no. 
2 and open terrace) and will not be a standalone unit as per the initial application.  
The proposed guesthouse will primarily target international couples, as well as other 
local and international guests and tourists seeking overnight accommodation.  This 
establishment will be an asset to Hermanus, contributing to the local economy.  

 
The proposed guesthouse will be used for accommodation purposes only and no 
conference facility or place of entertainment is proposed.  The proposed land use will 
therefore not result in any noise pollution to the adjacent residential area.  

 
The approved double garage that was converted will now become part of the 
proposed guesthouse.  The initial change of use occurred within the approved 
building footprint and the latter does not encroach any land use scheme building 
lines.  The latter will remain unchanged for the proposed guesthouse use of the 
structure.  The As Built structure (proposed guest bedroom no. 4, private sitting area 
no. 2 and open terrace) only encroaches the title deed street building line. It is 
proposed to remove the latter condition to accommodate the As Built structure and 
its proposed guesthouse use on the 4,352m Mossie Avenue street building line.  The 
main dwelling is an approved structure with no alterations / additions undertaken on 
the Harmony Avenue side (eastern side) of the dwelling. 
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Image 1: Position of the As Built unlawful structure / proposed guest bedroom no. 4, new private sitting room no. 2, new bathroom 
no. 4 and open terrace as indicated on the site plan  

 
All proposed alterations and renovations will be done in accordance with the land use 
restrictions applicable to Residential Zone 1: Single Residential properties.  The 
Overstrand Land Use Scheme Regulations (2020) stipulate the following land use 
restrictions for Residential Zone 1: Single Residential properties (larger than 400m²):  

 
Coverage:     50%  
Height:     8m (measured from the base level to top of roof)  
Building lines:  Street:  4m  

Rear:  2m  
Lateral: 2m 

 
The area of the unlawful As Built unit to be converted to guest bedroom no. 4, private 
sitting area, guest bathroom no. 4 and open terrace for guesthouse purposes is as 
follows: 

 
Title deed street building line encroachment 

Guest bedroom no. 4, private 
sitting area, guest bathroom no. 
4 and open terrace  

Total: ±47,8m²  
Total habitable: ±42m²  
Total area over title deed street building line: ±2,61m²  
% of unit over title deed building line: ±0,054%  
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The schedule of rights for the subject property is as follows: 
 

 
 

The total coverage of 43% adheres to the maximum permissible coverage of 50% for 
SR1 zoned properties.  

 
Other internal alterations and additions were also made as described in the 
administrative penalty section above; however, these alterations and additions did 
not affect the applicable building lines.  

 
The following should be noted when considering the As Built unlawful structure and 
the proposed guesthouse use described above:  

 
• The visual impact of the As Built structures is considered minimal.  The unlawful 

As Built old garage unit to be converted to a guesthouse is still a single storey 
structure within the approved building footprint.  The proposed guesthouse will 
not encroach the 4m street and 2m lateral land use scheme building lines and 
meets all other development parameters.  

 
• The unlawful structure can be made interleading with the main dwelling to create 

a larger dwelling house for guesthouse purposes.  The structure is considered an 
integral part of the design and value of the subject property.  Thus, to demolish 
the structure to make it compliant to the relevant title deed street building line, will 
diminish the aesthetic and property value of the dwelling.  

 
The approved main dwelling also encroaches the title deed street building lines 
(positioned on the 4,5m street building line on both Harmony and Mossie Avenue 
street boundaries).  Although the footprint will remain unchanged, the use of the 
approved dwelling will change from single residential to guesthouse.  As a result, the 
stricter title deed street building line must be removed to accommodate the change of 
use of the existing approved main dwelling as well.  Refer to the proposed 
guesthouse’s site development plan (additions and alterations plan) attached for the 
ground storey plan, site / drainage plan, elevations, pool and boundary wall 
information.  
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The 4,72m street building line as stipulated in the title deed has a negative impact on 
the developable area of the land since it shrinks it with ±15,87m² (22,05m x 0,72m) 
on both street boundary sides (i.e. in total with ±31,74m² since the subject property 
has two street frontages).  The double street erf frontage must be considered when 
evaluating the desirability of the removal of the stricter 4,72m street building line.  

 
The proposed application does not have any impact on the character or property 
values of the surrounding properties since all structures and uses thereof already 
exist on the subject property. 

 
The existing structures on the subject property do not create an infringement to any 
passing traffic or public activity due to the position of the As Built structures on site. It 
is submitted that the massing and height of the existing structures are compatible 
with the character of the area.  In addition, the existing structures and the proposed 
use thereof (guesthouse) are compatible with the character of the area, do not 
impact negatively on the rights of anyone else and that no good reason exists for not 
approving this application.  

 
When considering the proposed consent use, departure and removal of restrictive 
title deed conditions, the point of departure is the need to discourage the 
phenomenon of urban sprawl and to encourage densification and more compact 
towns and cities, all of which relates to more responsible resource use or sustainable 
development.  

 
The proposed consent use, departure and removal of restrictive title deed conditions 
of Erf 4586, Hermanus is not in contrast to the existing land use tendencies in the 
surrounding environment and we therefore do not foresee any problems with the 
proposed application. 

 
REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS 

 
Application is made for the removal of restrictive title deed conditions of Erf 4586 
Hermanus to:  

 
➢ Accommodate the approved main dwelling’s change of use to guesthouse 

positioned on the 4,5m Harmony Avenue and Mossie Avenue street building line; 
➢ Accommodate the extended main dwelling (change of use of the approved 

double garage and main dwelling to guesthouse): 
 

▪ to allow a four-bedroom guesthouse on the subject property; 
▪ to address the encroachment of the proposed guesthouse (change of use 

from approved double garage to guesthouse) over the 4,72m title deed street 
building line (positioned 4,352m from the Mossie Avenue erf boundary). 

 
Title Deed no. T7972/2018 has restrictive title deed conditions that need to be 
removed to accommodate the proposed guest house on the subject property.  Refer 
to a copy of the conveyancer’s certificate compiled by Mr H.L. van Zyl of Van Zyl 
Kruger Attorneys dated 7 May 2024 attached.  

 
It is proposed to remove the following restrictive title deed conditions registered by 
the Administrator (now the Overstrand Municipality) to accommodate the As Built 
second dwelling on Erf 4586 Hermanus:  
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Title deed no. T7972/2018, pages 2-3, paragraph C.I.1. and C.I.4. that reads as 
follows:  

 
“C. SUBJECT FURTHER to the following conditions contained in Deed of Transfer 

No. T5340 dated 27th April 1945:  
 

I. Imposed by the Administrator of the Cape Province when approving the 
establishment of Hermanus Township Extension No. 4 in terms of Ordinance 
No. 33 of 1934 namely:  

 
AS being in favour of the registered owner of any erf in the Township and 
subject to amendment or alteration by the Administrator under the provisions 
of Section 18(3) of Ordinance No. 33 of 1934:  

 
1. That this erf shall be used for residential purposes only.  
4. That no building or structure or any portion thereof except boundary 

walls and fences shall be erected nearer than 4,72 metres to the street 
line which forms a boundary of this erf. No such building or structure 
shall be situated within 2,36 metres of the lateral boundary common to 
any adjoining erf.”  

 
The reasons for the removal of the conditions specified above are as follow:  

 
• Condition C.I.1. restrict the use of the subject property to residential use only.  

The approved main dwelling and As Built unlawful unit (approved as double 
garage) will change the use from single residential to guesthouse.  It is therefore 
proposed to remove this condition to allow the owners to retain the unlawful 
structure, make it interleading with the main dwelling and change the use of the 
extended dwelling house from single residential to guesthouse purposes.  

 
• The street building line restriction / Condition C.I.4. in Title Deed no. T7972/2018 

is more restrictive (4,72m) than the land use restrictions prescribed in the 
Overstrand Municipality Land Use Scheme Regulations, 2020 (4m).  The Land 
Use Scheme Regulations now govern land use planning in Hermanus.  The As 
Built structures (proposed guesthouse) comply with the 2,36m lateral building 
lines.  

 
a) A small section of the As Built structures (proposed guesthouse) encroaches 

the 4,72m title deed street building line on Mossie Avenue’s side: 
 

The structure (proposed guesthouse) meets the 4m Land Use Scheme 
Regulations’ street building line requirement; however, the aforementioned 
As Built structure slightly encroaches the 4,72m Title Deed street building line 
as indicated on the site development plan: 

 
▪ The proposed guest bedroom no. 4, lounge area (private sitting area no. 

2) and open terrace are positioned on the 4,352m street building line (at 
nearest point to the Mossie Avenue street boundary).  

▪ The approved main dwelling (change of use to proposed guest bedroom 
no. 3 and private sitting area) is positioned on the 4,502m Mossie Avenue 
street building line.  
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b) A small section of the As Built approved main dwelling (proposed 
guesthouse) encroaches the 4,72m title deed street building line on Harmony 
Avenue’s side:  

 
The As Built main dwelling (proposed guesthouse) meets the 4m Land Use 
Scheme Regulations street building line requirement; however, the 
aforementioned approved structure slightly encroaches the 4,72m Title Deed 
street building line as indicated on the site development plan:  

 
▪ Proposed guesthouse (existing main dwelling footprint to change use to 

guest bedroom no. 1 and 2 and living room) to be positioned on the 4,5m 
street building line (at nearest point to the Harmony Avenue street 
boundary).  

 
Section 39(5) of the Land Use Planning Act (LUPA), 2014, stipulates that a 
Municipality should have regard to the following factors when considering the 
“removal, suspension or amendment of a restrictive condition”:  

 
The financial or other value of the rights in terms of the restrictive conditions 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the person as the owner of a dominant tenement  

 
The removal of the restrictive conditions intends to increase the use rights of the 
property to permit the As Built structures and the change of use of the approved main 
dwelling and double garage into a guesthouse.  The value of the rights is vested in 
the owners of the properties of Extension No. 4 of Hermanus.  

 
Property owners not seeking that the title deed building line restrictions should be in 
line with the zoning scheme regulations’ restrictions will favour the restrictive title 
deed conditions since the conditions impede the development of a residential 
property in line with the zoning scheme.  As previously mentioned, the As Built 
structures meet the 2,36m title deed building line requirements as well as all land use 
scheme lateral and street building line requirements. 

 
The As Built development (and its encroachments) and the proposed change of use 
of the main dwelling and outbuilding into a guesthouse is not an unusually large-
scale form of development that encroaches the building lines.  The street building 
line condition is more restrictive than the land use scheme regulations’ building lines.  
Furthermore, the consent use for SR1 zoned erven includes a guesthouse.  
Removing the “residential use only” condition will allow the owners to exercise the 
secondary land use right permitted on the SR1 zoned property.  

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive conditions  

 
The conditions were imposed by the Administrator for the benefit of the property 
owners of Extension No. 4 of Hermanus.  The only personal benefit to each holder is 
that the property is more restricted in terms of developing structures on the subject 
property.  However, all structures addressed in this application are As Built and the 
minor alterations proposed is to make all structures on the subject property 
interleading to change the use for guesthouse purposes.   
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The Administrator is now the Overstrand Municipality, who governs land use 
applications in line with the existing Land Use Scheme Regulations and relevant 
spatial planning policies.  To keep the title deed conditions will neither have any 
personal benefit to the Administrator / Overstrand Municipality nor the properties in 
whose favour the conditions were registered.  

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if they are removed  

 
The removal of the restrictive title deed conditions will bring about personal benefits 
to the current landowners since it will allow them to legalise the conversion of the 
double garage (outbuilding) into a habitable space.  In addition, it will accommodate 
the change of use of this structure together with the approved main dwelling to use 
as a four-bedroom guesthouse.  The latter will in turn benefit the resale value of the 
property in future.  The 4,72m street building line as stipulated in the title deed has a 
negative impact on the developable area of the land since it shrinks it with ±15,87m² 
(22,05m x 0,72m) on both street boundary sides (i.e. in total with ±31,74m² since the 
subject property has two street frontages). 

 
The existing property owners will be able to enjoy the personal benefits of the 
existing structures, and the proposed guesthouse use instead of demolishing the 
structures and / or reverting the use to a double garage use again.  The latter will 
have a great financial burden on the current property owners given the construction 
costs already spent.  To remove the title deed restrictions will allow the property 
owners to keep the existing structures and will favour the consideration of a four-
bedroom guesthouse as indicated on the site development plan.  It will also imply 
that the building plans for Erf 4586 Hermanus can be approved.  

 
The social benefit of the restrictive conditions remaining in place in its existing 
form  

 
If the social benefit of the title deed conditions were to remain unchanged and 
enforced on the existing As Built structure, it will be minimal.  If the conditions remain 
unchanged, the owner must adhere to the title deed’s stricter street building line, the 
proposed habitable unit / structure will have to revert to the approved use of a double 
garage to comply with the street building line and residential use only requirements.  
It will be ludicrous to partially demolish the main dwelling to address the 0,2m title 
deed street building line encroachments.  The impact on the neighbouring properties 
with regards to privacy, noise, impact on the street scape, etc. will be marginally 
lower since the title deed’s street building line is more restrictive than the scheme 
regulations’ street building line. In addition, a guesthouse is a consent use right for 
SR1 zoned erven and not considered to be a land use that is out of context of the 
already established urban / residential area.  

 
To keep the 4,72m street building line requirement in the title deed will have no 
benefit to neither the property owners nor the adjacent properties since the existing 
structures already encroach the street building line in terms of the title deed.  
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The social benefit of the removal or amendment of the restrictive conditions  
 

The removal of the restrictive title deed conditions will allow the scheme regulations’ 
building lines to set the rules for future development on the subject property.  The 
social benefit will therefore only be to the property owners of Erf 4586 Hermanus 
since it will allow them to keep the existing As Built structures that encroach onto the 
title deed street building line on the subject property and allow future additions (if 
any) to be constructed in line with the land use scheme regulations’ building lines 
only.   
In addition, it will allow the property owner to operate a guesthouse from the subject 
property to benefit from the financial gain such an establishment brings to a SR1 
zoned property.  

 
Whether the removal, suspension or amendment of the restrictive conditions 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights  

 
The removal of the restrictive conditions will not remove all rights enjoyed by the 
beneficiaries, but only some rights and will instead expand the value of these rights 
to accommodate the existing structures where applicable.  The latter is more 
desirable for the zoning and extent of the subject property without having a 
detrimental impact on the rights of anyone else or the character of the area.  All other 
title deed conditions not mentioned in this report will be retained.  

 
THE POTENTIAL OF THE PROPERTY 

 
The zoning of the subject property will remain unchanged.  The scale of the 
proposed guesthouse ensures that the nature of the establishment remains 
compatible with the surrounding residential character of the area.  It should also be 
noted that the property owners can rent out two guestrooms without prior planning 
approval (subject to the conditions for guest rooms).  The impact on the adjacent 
property owners should therefore be based and measured on the two additional 
guest rooms only.  

 
Furthermore, no place of entertainment or any other amenities (conference centre 
etc.) are proposed and therefore the noise nuisance will be kept to a minimum.  The 
target-market will be international tourist (mainly couples) who visits the area to keep 
the noise impact on the neighbours to a minimum.  Parking is sufficiently addressed 
on site to avoid parking problems and ensure reasonable amenity to neighbours.  

 
The subject property has the potential and allows for the deviations being applied for 
since all land use scheme regulations’ development parameters are met.  

 
The following should be noted when considering the potential of the site:  

 
• The visual impact will be kept to a minimum since the structures meet all land 

use scheme regulations’ development parameters;  
• The massing and scale of the As Built structures are compatible with the area.  
• All As Built structures form an integral part of the design of the dwelling and the 

proposed guesthouse use; thus, to demolish the structures to make it compliant 
with the relevant title deed street building lines will diminish the aesthetic and 
property value of the dwelling.  
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The scale of the surrounding built environment and the low impact on the streetscape 
are also factors that must be considered when contemplating the potential of the 
property to accommodate the proposed land use application.  

 
The following factors confirm the potential of the property to accommodate the 
proposed building line deviations and guesthouse use:  

 
• Good quality materials were used when the existing structures were built;  
• The architectural style of the As Built converted habitable space matches the 

architectural style of the approved main dwelling and can therefore easily be 
connected and made interleading to accommodate the proposed guesthouse;  

• The height of the As Built and approved structures will remain unchanged;  
• The As Built structures and its proposed use will add value to the subject 

property;  
• The manager or owner will reside in the main dwelling on the property;  
• The proposed guest bedrooms are not considered separate dwelling units;  
• The residential character will be retained;  
• No activities constituting a source of public nuisance will be carried out;  
• The minimum parking requirement for providing parking on-site is met.  

 
FORWARD PLANNING AND LAND USE DOCUMENTS  

 
The Overstrand Spatial Development Framework (2020) earmarks the area where 
Erf 4586 Hermanus is situated, for urban development purposes.  The Overstrand 
SDF (2020) favours tourism-related development and describes the following 
statements for compliance for tourist facilities and tourist accommodation:  

 
• Promote tourism development by means of strategically identifying areas which 

should be prioritised for tourism infrastructure / facilities development;  
• Determine the nature and extent of infrastructure and facility development 

needed to make key natural areas accessible to all the Overstrand’s inhabitants 
and tourists.  

 
In addition, the 2050 Vision of the Overstrand SDF (2020) includes the key policy of 
ensuring that tourism destinations are accessible, safe and attractive by means of 
maintaining and developing new facilities.  In addition, one of the Local Spatial 
Development and Growth Management principles is to promote tourism development 
based on the ecological and heritage value of the region.  

 
Erf 4586 Hermanus will be used for guesthouse (tourism accommodation) purposes. 
The guesthouse will be accommodated in approved and As Built structures – none of 
which encroach the Land Use Scheme Regulations’ street or lateral building lines.  
The residential character is therefore retained.  The zoning will remain SR1.  It is 
submitted that the proposed land use will respect the character of the area and is 
therefore compatible with the area.  

 
The proposed guesthouse will promote tourism in the Hermanus area.  As a result, 
the impact of the proposed land use application on the spatial integrity of the area will 
be minimal and is therefore consistent with the Overstrand SDF (2020).  
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The Overstrand Municipal Growth Management Strategy (OMGMS, 2010) specifies 
that Erf 4586 Hermanus forms part of Planning Unit no. 12.  This planning unit 
stipulates an increase in the density of the area from 7,6du/ha to 9,9du/ha.  The 
subject property abuts the Hermanus CBD area.  It is proposed to accommodate 
four-bedroom guesthouse on the subject property and as a result no densification is 
proposed with this application.  

 
The proposal will promote land development in a location that is sustainable.  The 
proposed land use application is to an improved erf within an established residential 
area and will not impact on urban sprawl or upon a sensitive environment.  

 
The impact on the overall density of this part of Northcliff will therefore be kept to a 
minimum since the proposed application still promotes a low-density residential area.  

 
From the above it is evident that the proposed development adheres and complies 
with the relevant municipal spatial planning policies. 

 
IMPACT ON HERITAGE  

 
The application does not involve changing the character of a site larger than 5 
000m².  Consequently, the proposed land use application does not trigger Section 38 
of the National Heritage Resources Act, 1999 (Act No. 25 of 1999).  

 
Erf 4586 Hermanus is not situated within the Heritage Overlay Zone as determined 
by the Overstrand Municipality’s Land Use Scheme Heritage Overlay Zone (2020).  
The subject property is not earmarked for heritage conservation purposes with 
reference to the Overstrand Municipal Growth Management Strategy (2010).  It is 
also not demarcated as part of a Heritage Protective Overlay Zone (2020) for the 
area. 

 
IMPACT ON THE BIOPHYSICAL ENVIRONMENT  

 
The proposed land use application does not trigger any listed activities in terms of 
the National Environmental Management Act (NEMA), 1998 (Act no. 107 of 1998).  

 
The subject property is not situated within the Overstrand Municipality’s Zoning 
Scheme Environmental Overlay Zone (2020). 

 
TRAFFIC IMPACT, PARKING AND ACCESS  

 
The Overstrand Land Use Scheme Regulations (2020) determines that one parking 
bay per guest room must be provided on site and an additional two parking bays for 
the owner / manager.  A total of six (6) parking bays are provided for on site in line 
with the parking requirements: provision is made for four (4) parking bays for guests 
and two (2) parking bays for the owner / manager.  The proposed parking layout was 
discussed with Mrs Hanneen van der Stoep (Senior Town Planner: Overstrand 
Municipality).  The municipality will consider tandem parking for use by the owner / 
manager only.  All parking bays adhere to the minimum parking requirements. 
Parking bays no. 1 and 2 will take access from Harmony Avenue.  Parking bays 
number 3–6 will take access from Mossie Avenue.  
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Two separate access points are however proposed from Mossie Avenue:  
 

a. access point that gives access to the tandem manager’s / owner’s parking bays 
no. 5 and 6; and  

b. access point that gives access to guest parking bays no. 3 and 4.  
 

An application for departure is therefore included to allow two access points from 
Mossie Avenue to accommodate the proposed parking layout.  Refer to the site 
development plan attached.  

 
The conditions of approval will restrict the number of guest rooms, which will in turn 
restrict the volume of additional traffic that will be generated by the proposed 
guesthouse.  

 
Guesthouses (especially of this scale) generate low traffic and noise pollution to 
residential areas.  In most instances’ guests do not arrive or depart at the same time 
either.  The staggered nature of the arrivals and departures from the guesthouse 
together with the maximum number of guests allowed will further mitigate the 
proposed guesthouse’s traffic impact and ensure that the surrounding area and its 
road network are not overwhelmed with vehicular traffic.  It is therefore submitted that 
the traffic and noise generated will be low and in keeping with the residential 
character. 

 
PLANNING PRINCIPLES: 

 
Spatial Justice:  

 
The proposed application is in character with the existing area where similar 
applications have been approved in the past and therefore, the approval of the 
proposed application will not be spatially biased. 

 
Spatial Sustainability:  

 
The proposed land use application will have no impact on the visual elements of the 
subject property and surroundings since all the structures already exist and do not 
encroach any land use scheme building lines, coverage or height requirements.  It is 
submitted that the proposed application is compatible with the character of the area 
(as motivated in previous sections of this report).  The encroachment of the title deed 
street building line has no impact on the massing of the buildings or on the 
streetscape or passers-by.  The As-Built unlawful alterations to the garage will now 
form part of the extended dwelling house for proposed guesthouse purposes and 
therefore the structure will merge well with the approved structures.  The impact on 
the biophysical environment will also be kept to a minimum since all structures 
already exist and no environmental listed activities are triggered.  

 
Factors such as the good quality materials used, the overall layout of the structures 
on the subject property, the scale of the surrounding built environment, the low 
impact on the streetscape, the location of the subject property (two street fronts), etc. 
allow for the consideration and approval of the proposed consent use, departure and 
removal of restrictive title deed conditions without having an adverse impact on the 
spatial sustainability of the area. 

 

14



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 29 APRIL 2025 
 
 

Removing the residential-only title deed condition to allow the change of use to a 
guesthouse is considered spatially sustainable.  With the proposed consent use the 
existing property will be better utilised and managed while meeting the needs of our 
clients and simultaneously the concerns of the neighbours.  The proposal is 
compatible with the residential character of the area and does not impact negatively 
on the rights of any adjacent property owner. 

 
Efficiency:  

 
The subject property is easily accessible and conveniently located close to the 
Hermanus CBD and major routes.  The massing, height and coverage of the property 
will be in line with the relevant land use scheme regulations.  It proofs to be 
resourceful to approve the As Built structure and the proposed new guesthouse use 
for the subject property since it is compatible with the existing built environment and 
the way the additions and alterations were done by the current property owners is 
aesthetically pleasing.  

 
It proofs to be efficient to accommodate the As Built structure by approving the 
proposed removal of restrictive title deed conditions of erf 4586 Hermanus and the 
proposed consent use instead of reverting the structure to the approved use. 

 
The proposed consent use, departure and removal of restrictive title deed conditions 
proof to be efficient since it discourages the phenomenon of urban sprawl, 
encourages densification and more compact towns and cities, all of which relates to 
more responsible resource and infrastructure use and sustainable development.  
Furthermore, the proposal is efficient in that it optimizes existing resources and 
infrastructure and continues the existing suburban development typology. 

 
Spatial Resilience:  

 
Not Applicable. 

 
Good Administration:  

 
Our firm is committed to the principle of good administration and will cooperate with 
the Overstrand Municipality to ensure a time efficient, uncomplicated land use 
planning process.  The land use application will follow due process as stipulated in 
the relevant municipality’s bylaw and related provincial and national land use 
planning legislation.  All measures will be taken to ensure an efficient and 
streamlined process within the applicable timeframes as stipulated by the Overstrand 
Municipality’s Amendment By-law on Municipal Land Use Planning, 2020. 

 
RECTIFICATION OF CONTRAVENTION 

 
In terms of Chapter 5, Section 90.(1) a person who is in contravention of the 
Municipal Planning Amended By-Law (2020), and submits an application to rectify 
the contravention, must apply to the Municipality for the determination of an 
administrative penalty, provided that the Municipality has not obtained and issued a 
demolition directive in terms of Section 85 in respect of the land or building or part 
thereof concerned.  
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As the application is for the rectification of a contravention of the By-Law, an 
application is submitted for the determination of an administrative penalty fee in 
terms of Chapter 4, Section 16.(2)(q) of the Overstrand Municipality’s Amended By-
law on Municipal Land Use Planning, 2020.  However, the Municipal Planning 
Tribunal (MPT) has the authority not to impose such a fee.  

 
In terms of Section 90.(3) of the MPBL, the MPT must at least consider the following 
factors when determining an appropriate administrative penalty:  

 
The nature, duration, gravity and extent of the contravention  

 
The owners of Erf 4586 Hermanus converted the existing garages into a habitable 
area without the necessary land use and building plan approvals.  Initially it was 
anticipated to convert the garage structure into a second dwelling unit.  It is however 
now proposed to make the structure interleading with the main dwelling to create a 
larger dwelling house on the subject property.  It is then proposed to change the use 
of the dwelling house to a four-bedroom guesthouse.  

 
The illegal alterations to the garage were done in the second quarter of 2023.  A 
complaint about the unlawful change of use of the double garage was submitted to 
the Overstrand Municipality.  The municipality investigated the complaint issued and 
a notice to stop building work was issued by Ms. Liezl Lubbe at Overstrand 
Municipality’s Department of Infrastructure and Planning on 20 July 2023.  According 
to our clients they immediately stopped all building work when the notice was 
received via email.  See Annexure I. 

 
Other alterations were also made to the dwelling (new window in the living area and 
internal walls addition in the living / dining area; alterations to laundry / scullery; new 
braai room (braai was added to existing structure); new yard wall; alterations to 
bathroom no. 3).  These alterations and additions are mostly within the existing 
approved building footprint and do not encroach any land use scheme regulations or 
title deed building lines.  

 
The change of use of the approved double garage into a habitable space (in 
progress) is considered unlawful and this structure encroaches the title deed street 
building line.  Take note that this structure does not encroach the land use scheme 
regulations’ building lines.   

 
The As Built conversion of the double garage consists of:  

• A family room;  
• A bedroom;  
• Bathroom;  
• Open terrace.  

 
This application proposes to change the use of the garage structure to part of the 
guesthouse.  The unlawful structure will become the fourth guest room, bathroom 
and a lounge / private sitting area for the proposed new guesthouse.  The terrace will 
remain.  
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The total extent of the existing unlawful structure that encroaches the title deed street 
building line is as follows: 

 
 Title deed street building line encroachment  

As Built alterations to the 
garage  
(proposed guest room no. 4, 
bathroom no. 4, private sitting 
area no. 2 / lounge and open 
terrace)  

Total: ±47,8m²  
Total habitable: ±42m²  
Total area over title deed street building line: ±2,61m²  
% of altered garage over title deed building line: ±0,054%  

 
From the above it is evident that not even 0,1% of the structure encroaches the 
stricter title deed street building line.  The position and nature of the As Built 
structures and the subsequent uses thereof are unobtrusive in nature and do not 
impact negatively on the surrounding properties.  

 
A removal of restrictive title deed conditions application is included in this application 
to address the:  

 
• The limitation to single residential use only;  
• The encroachment of the proposed guesthouse over the title deed street 

building line.  
• The conduct of the person involved in the contravention  

 
The existing owners unknowingly undertook the internal alterations and change of 
the use of the double garage on the subject property in 2023 under the impression 
that the changes to the structures can merely follow a building plan submission 
during / once the construction was complete, since the alterations were done within 
the land use scheme development parameters (with reference to building lines, 
coverage, height, etc.).  The owners were unaware of the title deed conditions that 
prohibit a proposed second dwelling unit (proposed at the time) and the stricter street 
building line.  The approved double garage structure already encroached the title 
deed street building line marginally (the change of use was within the existing 
building footprint); therefore, they did not realise that the change of use will trigger 
any land use applications.  

 
Whether the unlawful conduct was stopped  

 
The owners were unaware that the change of use and alterations / additions to the 
approved structures required any land use approvals as described above.  The 
current owners became aware of the order to legalise the As Built structures and the 
respective uses thereof on the subject property.  

 
It is proposed to link the As Built structure (previous garage) to the main dwelling as 
an extension of the main dwelling house and to use this section of the dwelling as the 
fourth guest bedroom (with bathroom, lounge area no. 2 and open terrace) as part of 
the proposed four-bedroom guesthouse.  As a result, the structure will not be 
demolished.  The unlawful garage structure was not used for the letting of guest 
room purposes yet, as it was not fully completed at the stop work order.  Two guest 
rooms in the dwelling were however rented out on Airbnb in the past.  
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A report by a quantity surveyor in matters of unauthorised building / 
construction  

 
If the Overstrand Municipality finds it necessary that an administrative penalty fee 
needs to be enforced for the unauthorised building work / change of use, we will 
submit a report from a quantity surveyor / building contractor with reference to the 
unauthorised building work.  The reason being that if there is a chance that no 
penalty fee is imposed the report from a quantity surveyor will be unnecessary at this 
stage.  

 
Our client confirmed that the total construction cost for the change of use / 
conversion of the double garage was R251 468,55 in 2023.  

 
Whether a person involved in the contravention has previously contravened 
this By-Law or a previous planning law  

 
To the best knowledge of the applicant and as confirmed by the landowners, they 
have never previously contravened this By-Law or any other previous planning law.  

 
SUMMARY OF APPLICANT 

 
We appeal to the Overstrand Municipality to take into consideration the low impact 
the As Built structure (converted garage) has had on the surrounding area.  The 
internal alterations to the dwelling and change of use of the double garage as 
undertaken by the current owners were done within the existing approved building 
footprint.  In addition, the change of use of the garage to now accommodate a fourth 
guest bedroom, bathroom, second lounge area and open terrace for the proposed 
guesthouse does not encroach the relevant land use scheme regulations’ building 
lines.  The As Built structures have a minimal impact on the neighbouring properties 
since the footprint of the structures will remain unchanged.  In addition, the proposed 
guesthouse use is considered a less intrusive and a better regulated land use for the 
residential area.  The current owners have never hesitated to immediately give 
instruction to the consultants to assist in the matter to rectify the contravention by 
submitting a complete (and fully motivated) land use application and submitting a 
determination of an administrative penalty application.  We therefore respectfully 
request that a minimal / no penalty fee be imposed on the property owners for the 
reasons given above. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local newspaper Yes 19 July 2024 30 August 2024 

Gazette Yes 19 July 2024 30 August 2024 

Notices via e-mail & site notice Yes • 2 February 2024 
• 18 July 2024 

• 8 March 2024 
• 30 August 2024 

Internal Departments Yes • 1 February 2024 
• 16 July 2024 

• 8 March 2024 
• 30 August 2024 

Ward Councillor Yes 
• 1 February 2024 
• 16 July 2024 

• 8 March 2024 
• 30 August 2024 
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Total comments 7 – First Round 
10 – Second Round 

Total letters of support NONE 

Was public participation undertaken in accordance with section 46- 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 18/07/2024 No objection. The building plan application 
must comply with all applicable law. 

Fire Department 14/02/2024 

No objection subject to compliance with the 
provisions of SANS 10400-A:2016, 10400-
T:2020 and the By-Law relating to Fire 
Safety. 

Tourism  22/07/2024 

This is a technical application for a centrally 
located property close to Hoy’s Koppie and 
the Overstrand Municipality. Looking at the 
property it is not clear that there will be 
enough parking for a guesthouse. This is 
the only challenge I could find. 

Services Report 23/07/2024 See Annexure G. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The objections received on the initial application amount to seven (7) objections, 
whilst the revised application received ten (10) objections.  The objections 
summarised will be dealt with separately.  The objections are attached as Annexure 
E while the applicant’s response is attached as Annexure F. 

 

ORIGINAL APPLICATION DATED 6 DECEMBER 2023 

 
The public participation process took place from 2 February – 8 March 2024. Seven 
(7) objections were received and are listed below: 

 
 P Calitz 
 H & J Ackermann 
 M Gatzweiler 
 LL de Lange 
 P & S Doble 
 S Barnard 
 J Robertson 
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The objections can be summarized as follows: 
 

• The property owner must have been aware of the by-laws that applied to the 
property and objectors insist that the unlawful structures must be demolished 
(and not legalized by means of paying an administrative penalty only); 

• The unlawful construction of the double garage merely followed by the process of 
determining an administrative penalty to correct the unlawful construction will set 
a precedent for future development in the area; 

• There is already a second dwelling on the subject property; the application in fact 
proposes a third dwelling; 

• The As Built rentable unit that forms part of the house is not interleading with only 
one entrance / exit and has direct access from the glass doors facing Mossie 
Avenue. The direct access from Mossie Street also leads to overspill on hot days 
– with people sitting outside and act / dress inappropriately. 

• The title deed conditions should remain since it protects the character of the area. 
To accommodate the unlawful structure and use will have a negative impact on 
the calm ambiance of the residential area. 

• Rooms / a dwelling unit in the main dwelling as well as the main dwelling are 
already used for short term rental purposes; 

• There have been multiple complaints from neighbours about the guests visiting 
the property that cause noise pollution and have distasteful behaviour. The rental 
rooms / units are 

• described as “an inexpensive daily let that attracts multiple types”. 
• The exact purpose of the second dwelling is not confirmed; however, the 

objectors assume that this will also be a rental unit. 
• The area is not a preferred area for tourist accommodation – another location 

should be considered. 
• The change of use of the double garage to into two rentable units should not be 

allowed. 
• Habitable spaces (in this case the second dwelling unit) should not be allowed 

within the building lines. 
• No more than one dwelling should be allowed on the property. 
• Mr Doble listed ten questions with regards to the rentable units, unlawful 

construction work, the management of the property, etc. 
• There are concerns from one objector for the increase in crime (opportunistic 

theft). 
• Managing Airbnb properties is a concern. Mr Doble mentions another property in 

the area of great concern – this is however not the platform to raise these 
concerns and should be taken up with land use law enforcement. 

• Mr Doble raises environmental / services concerns due to increased tourist 
accommodation and activities in Overstrand. 

• There is concern for the lack of management / supervision of the tourist 
accommodation use. 

• The owner / manager do not reside on the premises. 
• There is a lack of sufficient parking for the current land uses on the subject 

property (large groups of guests renting the two units). 
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APPLICANT’S RESPONSE 
 

The above concerns were discussed with the property owners.  The property owners 
confirmed the use of two bedrooms in the dwelling for short term rental purposes.  
Our client also confirmed that they wish to continue to use the subject property for 
short term rental purposes.  Our client took into consideration the concerns raised 
and has decided to revise the application to address the concerns raised while still 
retaining the As Built double garage structure.   

 
They also considered the impact of the short-term rental use and has decided to alter 
the dwelling and As Built structure slightly to create one larger, interleading dwelling 
(i.e. one main dwelling; no second or third units).  The As Built double garage will 
then form part of the main dwelling and change use from double garage to residential 
(guesthouse) purposes.  To address the short-term rental use and improved 
management for the short-term rental use, the client has decided to apply for a four-
bedroom guesthouse instead of merely renting out two bedrooms (a primary right).  
Guesthouses have to meet certain criteria in terms of management and noise control; 
hence the proposal will address objectors’ concerns about guests’ distasteful 
behaviour, parties on the premises and opportunistic crime. 

 
TOWN PLANNER’S RESPONSE 

 
The erf has an approved building plan no. 81008, dated 22/1/81, which indicates the 
present structures on the 4,5m street building lines.  It should be noted that the 
approved building plan of 1981 did not take into account the title deed building line.  
Thus, the proposed as built plan, bedroom 5 and family room adheres to the 4,5m 
building line. 

 
The only new structures are the swimming pool, which complies, but the bedroom 5 
and family room are built to adhere to the 4,5m building line as per previous 
Hermanus Scheme Regulations 7.  The transgression is 0,22m, which is deemed 
insignificant and will have no detrimental effect on the street view, due to the 
approved garages and carport as per plan no 81008 located on the 4,5m street 
building line. 

 

REVISED APPLICATION DATED 16 MAY 2024 

 
The public participation process for the revised application took place from 18 July – 
30 August 2024 where the application was advertised in the local newspaper and 
Gazette as well, which lead to a second round of objections and comments received. 

 
Ten (10) objections were received from the following individuals: 

 
 P & S Doble 
 C & C Sauerman 
 J & L Langenhoven 
 JW & MC Bristow 
 RA Stanway 
 W & T Pegel 
 K Oosthuyse 
 S Greeff 
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 J Robertson 
 M & M Lane-Jones 

 
The objections can be summarized as follows:  

 
OBJECTION 

 
The objectors waited seven months for correspondence / information on the 
application.  

 
APPLICANT’S RESPONSE 

 
We take note of the concern of the adjacent property owners directed to the 
municipality; however, due process was followed.  

 
TOWN PLANNER’S RESPONSE 

 
The initial application of 6 December 2023, objection period closed on 8 March 2024.  
The revised application was submitted 16 May 2024, and the closing date was 30 
August 2024.  The applicant was requested to do a full public participation again.  
The process with regard to public participation from the applicant was as prescribed 
by the Municipality. 

 
OBJECTION 

 
The second application is merely a rebranding of the initial application.  

 
APPLICANT’S RESPONSE 

 
We want to clarify the situation regarding the initial application for short-term rental 
use on the subject property.  The initial use of the structures was not explicitly 
disclosed to us, leading to a misunderstanding of the rental rights.  The property 
owners believed they were entitled to rent out two guest rooms, which they confirmed 
after the first public participation process. 

 
Our clients intend to continue using the property for short-term rentals and have 
taken the concerns raised by the community into account.  To address these, they 
have revised the application to apply for a four-bedroom guesthouse rather than 
simply renting two bedrooms.  This change to a guesthouse scenario aligns with the 
regulations of the land use scheme for SR1 zoned properties, and the existing 
double garage structure meets the required building lines.  By applying for a 
guesthouse, our client aims to enhance management practices and noise control, 
directly addressing concerns about guest behaviour and potential disturbances.  

 
Regarding the assertion that this new application is just a rebranding of the first, we 
assure you that each application undergoes an independent evaluation according to 
established regulations and community standards.  The municipality remains 
committed to making planning decisions that serve the best interests of the 
community.  
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TOWN PLANNER’S RESPONSE 
 

The revised application was submitted to address the concerns raised by the 
objectors and is made provision for in the By-Law.  The requirement from the 
Municipality was that a full public participation will be required, thus again the notices 
to all owners, gazette notice and publication in the newspaper. 

 
OBJECTION 

 
It appears as if the municipality is condoning a blatantly illegal act to 
circumvent planning regulations in order to allow an individual to financially 
gain at the lifestyle expense of the residential majority.  

 
APPLICANT’S RESPONSE 

 
We take allegations of misconduct seriously and appreciate your vigilance in 
monitoring these issues.  The municipality is committed to upholding all planning 
regulations and ensuring that any development serves the best interests of the 
community. We understand your frustration and concern about potential illegalities.  

 
The statements regarding the restoration of properties in cases of contravention are 
noted.  The owners are now attempting to rectify the contravention by submitting the 
administration penalty application and subsequent removal of restrictive title deed 
conditions, consent and departure applications in order to legalise the As Built 
structures and the respective uses thereof on the subject property.  

 
TOWN PLANNER’S RESPONSE 

 
The municipality is not condoning illegal activities or buildings, which is prevalent in 
Northcliff and areas in the Overstrand Municipal area.  The financial gain of a lifestyle 
to the expense of the residential majority is questionable, since this has not been 
proven with statistics given in that regard.  Residential erven are let long term, which 
is also deemed financial gain.  The owner was informed of his activities, and an 
application has been submitted, and all building work was stopped.  Thus, it is 
unclear why the assumption that the municipality condones illegal activity. 

 
OBJECTION 

 
The public participation process was flawed.  The consultants should not be 
leading the public participation process.  

 
APPLICANT’S RESPONSE 

 
We want to emphasize that both public participation periods adhered to the due 
process as instructed by the Overstrand Municipality.  As a consulting firm, we do not 
have the authority to determine the extent of the notices or the time frames for the 
process.  However, we have submitted proof to the municipality demonstrating that 
public participation - including notice distribution and signage on site - was conducted 
in accordance with their guidelines.  
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TOWN PLANNER’S RESPONSE 
 

The procedure of the public participation for a removal of restrictive conditions has 
been in existence since 1986 when Province dealt with the applications and the 
applicant did comply with the requested process.  The public participation process is 
not flawed. 

 
OBJECTION 

 
Objectors will not be told how and when his democratic rights can be 
exercised.  

 
APPLICANT’S RESPONSE 

 
We understand the frustration with the perceived influence of private interests on 
public processes.  And we agree that it is essential that the municipality operates 
transparently and in the best interest of the community.  The comments about the 
handling of objections and the lack of feedback are duly noted; however, due 
process was followed to ensure a fair and transparent public participation process. 

 
TOWN PLANNER’S RESPONSE 

 
The land use applications follow a specific process and the objector do comment on 
the application, the process is that the objection is referred to the applicant for a 
reply.  There is no constant feedback to either the applicant or objector. At this stage, 
the public participation is complete.  However, any party can request on how far the 
process is, but no additional information is accepted. 

 
OBJECTION 

 
In addition, the objector states that the consultants and municipality work 
together to condone illegal action and benefit the applicant.  

 
APPLICANT’S RESPONSE 

 
Regarding your allegations of potential impropriety, we want to emphasize that we 
take such claims seriously.  We are committed to upholding the integrity of our 
processes.  We find the allegations concerning relationships between municipal staff 
and private entities to be unfounded and inappropriate.  It is essential to maintain 
focus on the facts and the integrity of the processes involved.  

 
The rental use of the structure on the subject property was not disclosed and 
therefore the original application did not address the short-term rental use.  This was 
not done deliberately - the owners were under the impression that they were within 
their rights to rent out two guest rooms.  The property owners confirmed the use of 
two bedrooms in the dwelling for short term rental purposes following the first public 
participation process.  Our clients also confirmed that they wish to continue to use 
the subject property for short term rental purposes.  Our clients took into 
consideration the concerns raised and have decided to revise the application to a 
guesthouse usage to address the concerns raised.  The as-built structure on site 
adheres to the 4m street and 2m lateral building lines as specified in the land use 
scheme for SR1 zoned properties.   
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To address the short-term rental use and improved management for the short-term 
rental use, the clients have decided to apply for a four-bedroom guesthouse instead 
of merely renting out two bedrooms (a primary right).  Guesthouses have to meet 
certain criteria in terms of management and noise control; hence the proposal will 
address objectors’ concerns about guests claimed distasteful behaviour, parties on 
the premises and opportunistic crime.  

 
It is standard protocol for consultants to meet with municipal officials to discuss land 
use applications – to address requirements, to determine the feasibility and to ensure 
that we provide a realistic expectation on the risk of the application to the client.  This 
is by no means considered collusion.  

 
TOWN PLANNER’S RESPONSE 

 
Any Consultant and or interested and affected party can at any time have a 
discussion with the Town Planner regarding the application during the public 
participation process.  In this specific case, due to the objections received the 
Consultant requested the process to be followed for a revised application.  If there 
was collusion, the objector must please provide evidence in this regard. 

 
OBJECTION 

 
The property owner must have been aware of the by-laws that applied to the 
property and objectors insist that the unlawful structures must be demolished 
(and not legalized by means of paying an administrative penalty only).  

 
APPLICANT’S RESPONSE 

 
It was stated in both the original and revised application that the owners of Erf 4586 
Hermanus converted the existing garages into a habitable area without the 
necessary land use and building plan approvals.  Initially it was anticipated to convert 
the garage structure into a second dwelling unit.  It is however now proposed to 
make the structure interleading with the main dwelling to create a larger dwelling 
house on the subject property.  It is then proposed to change the use of the dwelling 
house to a four-bedroom guesthouse.  The proposed amendments are to address all 
existing and proposed land uses and structures on the subject property.  

 
TOWN PLANNER’S RESPONSE 

 
It must be noted that the Municipality and or Municipal Court cannot demolish a 
structure.  It has to be by application at the Magistrates Court.  The objectors should 
also realize that many erven in the Overstrand have illegal structures or activities on 
their properties.  The Municipality cannot visit every erf constantly to ensure 
compliance.  The guiding principle is that if structures can be accommodated, the 
applicant must follow an application process to rectify the illegal building work or 
activity and should this not be approved, demolition is the last resort. 

 
OBJECTION 

 
The unlawful construction of the double garage merely followed by the process 
of determining an administrative penalty to correct the unlawful construction 
will set a precedent for future development in the area.  
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APPLICANT’S RESPONSE 
 

The proposed guesthouse application does not set a precedent – each land use 
application is considered on its own merit. 

 
TOWN PLANNER’S RESPONSE 

 
The double garage was built in accordance with the approved building plan of 1981; 
the conversion thereof is at present illegal. 

 
OBJECTION 

 
The current structure and layout of the premises is not fit or compliant for use 
as a guesthouse:  It is built as two parts with two separate entries with a 
central open area / multiple units are proposed: 

 
o There are no suitable emergency exists;  
o The rear entry to the dwelling / guesthouse is unsuitable;  
o There is no communal area for guests;  
o The plan lacks a manager’s / owner’s room.  

 
APPLICANT’S RESPONSE 

 
The existing dwelling (with garages), to be used as a guesthouse will be altered and 
where applicable additions will be made to make the dwelling interleading and meet 
the definition of a “dwelling house” with regards to the construction of the structure.  
The proposed site development plan indicates all the proposed changes to the 
dwelling to ensure that the dwelling meets the guesthouse requirements.  This 
includes interleading rooms, sufficient number of bathrooms, a manager’s / owner’s 
room and communal areas.  All objections referencing multiple units on the site 
should note that the proposed guesthouse will be one dwelling unit only comprising of 
four guest bedrooms and a manger’s / owner’s bedroom.  The proposed alteration to 
the structures therefore addresses the objectors’ concerns of multiple units to rent on 
the subject property.  If the guesthouse is developed within the land use parameters 
for SR1 zoned erven, it can easily revert to a single dwelling house in future.  

 
The application and future building plans are circulated to all relevant departments, 
including the Fire & Safety department.  It is a standard condition of approval that 
conditions specified by the aforementioned department must be complied with.  

 
TOWN PLANNER’S RESPONSE 

 
Noted and agree with applicant. 

 
OBJECTION 

 
Objectors have the following parking and traffic concerns: 

 
o The road width of Mossie Avenue is too narrow (vehicles then use adjacent 

properties as a turning circle). 
o The parking provided at the rear side of the property is impossible with 

only 4,3m from the building line.  
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o The direct access from Mossie Street also leads to overspill on hot days – 
with people sitting outside and act / dress inappropriately.  

 
APPLICANT’S RESPONSE 

 
The Overstrand Land Use Scheme Regulations (2020) determines that one parking 
bay per guest room must be provided on site and an additional two parking bays for 
the owner / manager.  A total of six (6) parking bays are provided for on site in line 
with the parking requirements: provision is made for four (4) parking bays for guests 
and two (2) parking bays for the owner / manager. 

 
The proposed parking layout was discussed with Mrs Hanneen van der Stoep 
(Senior Town Planner: Overstrand Municipality).  The municipality will consider 
tandem parking for use by the owner / manager only.  All parking bays adhere to the 
minimum parking requirements. Parking bays no. 1 and 2 will take access from 
Harmony Avenue.  Parking bays no. 3 – 6 will take access from Mossie Avenue.  

 
Two separate access points are however proposed from Mossie Avenue:  

 
a. access point that gives access to the tandem manager’s / owner’s parking bays 

no. 5 and 6; and  
b. access point that gives access to guest parking bays no. 3 and 4.  

 
An application for departure is therefore included to allow two access points from 
Mossie Avenue to accommodate the proposed parking layout.  Refer to the site 
development plan attached.  

 
The conditions of approval will restrict the number of guest rooms, which will in turn 
restrict the volume of additional traffic that will be generated by the proposed 
guesthouse.  

 
Guesthouses (especially of this scale) generate low traffic and noise pollution to 
residential areas. In most instances’ guests do not arrive or depart at the same time 
either.  The staggered nature of the arrivals and departures from the guesthouse 
together with the maximum number of guests allowed will further mitigate the 
proposed guesthouse’s traffic impact and ensure that the surrounding area and its 
road network are not overwhelmed with vehicular traffic. It is therefore submitted that 
the traffic and noise generated will be low and in keeping with the residential 
character.  

 
TOWN PLANNER’S RESPONSE 

 
The parking must comply with the Land Use Scheme and the Overstrand parking 
requirements.  The parking as indicated complies with the standards.  The plans 
submitted do not indicate that the parking bays will have direct access from Mossie 
Street.  The issue with people sitting outside and dress inappropriately is a bit 
farfetched since the swimming pool is surrounded by the building. 

 
OBJECTION 

 
The title deed conditions should remain since it protects the character of the 
area. To accommodate the unlawful structure and proposed guesthouse use 
will have a negative impact on the calm ambiance of the residential area.  
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APPLICANT’S RESPONSE 
 

The conditions imposed in the title deed were done when approving the General Plan 
of Hermanus Township Extension No. 4 in 1945. In the past no land use 
management schemes or zoning schemes existed and thus title deeds determined 
and governed how an area and property should be developed.  If only title deed 
conditions were to govern the development of towns, the development of a town will 
be detrimentally restricted.  Thus, relevant national and provincial legislation, the 
development management schemes, zoning schemes and spatial planning policies 
were promulgated to manage land use development. 

 
The restrictive title deed conditions are not aligned with the present-day planning 
principles and policies in terms of sustainability and resilience.  

 
Removing title deed conditions will allow the owners of the subject property to 
produce an income-producing asset.  The social benefit of maintaining the restrictive 
conditions is minimal, given the low impact the development will have on the 
residential amenity.  In comparison, there will be social and economic benefits 
flowing from the removal of these conditions, including increasing employment 
opportunities in the area, making the area more attractive to visitors (increase in 
tourism to the area) and optimizing the use of the land.  The proposed development 
is therefore also in the public interest.  

 
Further investigation into similar land use applications indicated that a restrictive title 
condition does not vest neighbouring owners with private rights to property within the 
meaning of Section 25 of the Constitution. Section 25(1) of the Constitution reads as 
follows:  

 
Property 25. (1) No one may be deprived of property except in terms of law of 
general application, and no law may permit arbitrary deprivation of property.  

 
The restrictive title conditions which are requested to be removed are considered 
limitations on the building lines and use of land imposed in the public interest.  
Neighbouring property owners do have an interest in the restrictions, but it does not 
vest them with any private rights to property within the meaning of Section 25 of the 
Constitution. Section 25(1) of the Constitution permits the deprivation of property 
rights if it is done in terms of a law of general application and is not arbitrary.  As a 
result, the removal of restrictive title deed conditions is permitted and empowered by 
the current relevant planning laws namely Section 47 of the Spatial Planning and 
Land Use Management Act, 16 of 2013, Section 39 of the Western Cape Land Use 
Planning Act, 3 of 2014, and Overstrand Municipality’s Municipal Planning Bylaw 
(2020). 

 
TOWN PLANNER’S RESPONSE 

 
The application for the removal of restrictive conditions is only to address the 
accommodation of a guest house and the building lines, all the other conditions 
remain in place.  There are a few guest houses in Northcliff and the negative impact 
as indicated by the objector has not been noted.  
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OBJECTION 
 

There have been multiple complaints from neighbours about the guests 
visiting the property that cause noise pollution and have distasteful behaviour. 
The rental rooms / units are described as “an inexpensive daily let that attracts 
multiple types”. All guest bedrooms do not have their own bathroom – further 
questioning the type of guests that will be accommodated here.  

 
APPLICANT’S RESPONSE 

 
By formalizing the guesthouse use, obtaining land use approval will provide 
neighbouring property owners added assurance of stricter management rules that 
apply to guesthouse establishments.  This includes regulations concerning noise and 
disturbance, thus addressing any concerns the neighbours may have.   

 
The owners / manager residing on the premises are a requirement for this consent 
use and must be in place to ensure that the guests do not cause a disturbance or 
pollute (unlike unsupervised guests may be more likely to).  

 
TOWN PLANNER’S RESPONSE 

 
The first complaint received by the Municipality was in 2023.  A guest house with a 
manager has rules that need to be complied with, and behaviour of patrons is 
controlled.  There are no regulations that compel a guest house to have bathrooms 
for every room, in similar fashion it is the prerogative of the owner to set the prices of 
the rooms.  Highly priced rooms do not necessarily attract a better type, since the 
objector implies that should you be from the middle- or lower-income groups that you 
are a lower-class citizen. 

 
OBJECTION 

 
The area is not a preferred area to accommodate tourist accommodation 
(permanent residences and not characterised by holiday accommodation) – 
another location should be considered. 

 
APPLICANT’S RESPONSE 

 
The Overstrand Spatial Development Framework (2020) earmarks the area where 
Erf 4586 Hermanus is situated, for urban development purposes.  The Overstrand 
SDF (2020) favours tourism-related development and describes the following 
statements for compliance for tourist facilities and tourist accommodation:  

 
o Promote tourism development by means of strategically identifying areas which 

should be prioritised for tourism infrastructure / facilities development;  
o Determine the nature and extent of infrastructure and facility development 

needed to make key natural areas accessible to all the Overstrand’s inhabitants 
and tourists.  
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In addition, the 2050 Vision of the Overstrand SDF (2020) includes the key policy of 
ensuring that tourism destinations are accessible, safe and attractive by means of 
maintaining and developing new facilities.  In addition, one of the Local Spatial 
Development and Growth Management principles is to promote tourism development 
based on the ecological and heritage value of the region.  The strategies and policies 
for promoting tourism in the area do not exclude the Northcliff area where Erf 4586 
Hermanus is situated. 

 
Erf 4586 Hermanus will be used for guesthouse (tourism accommodation) purposes.  
The guesthouse will be accommodated in approved and As Built structures – none of 
which encroach the Land Use Scheme Regulations’ street or lateral building lines.  
The residential character is therefore retained.  The zoning will remain SR1. It is 
submitted that the proposed residential land use will respect the character of the area 
and is therefore compatible with the area. 

 
The application, if approved, will provide alternative holiday accommodation options 
(guesthouse) within an existing urban area clearly characterised and described as a 
tourism village in spatial planning policies, in close proximity to the many amenities 
that Hermanus has to offer.  The proposal is in line with the relevant spatial planning 
policies and benefit not only Hermanus but also the Overstrand Area as a whole.  
The proposed guesthouse will promote tourism in the Hermanus area.  As a result, 
the impact of the proposed land use application on the spatial integrity of the area will 
be minimal and is therefore consistent with the Overstrand SDF (2020). 

 
TOWN PLANNER’S RESPONSE 

 
It is unclear why the Northcliff neighbourhood is not a preferred area for tourism 
accommodation. It is ideally located to all the amenities.  The area is predominantly 
permanent residential; however, this does not exclude the right of any owner to apply 
for any of the consent uses as per the Overstrand Land Use Scheme. 

 
OBJECTION 

 
The change of use should not be allowed. Habitable spaces should not be 
allowed within the building lines.  

 
APPLICANT’S RESPONSE 

 
As previously mentioned, the As Built structures meet the 2,36m title deed building 
lines requirement as well as all land use scheme 2m lateral and 4m street building 
line requirements.  The proposed guesthouse use will therefore not encroach any 
land use scheme building lines and can be considered for approval.  

 
TOWN PLANNER’S RESPONSE 

 
The only habitable space over the title deed street building line is Bedroom 4 and 
Family room, which constitute 2,61m² transgression, which relates to 0,054%.  This 
transgression is insignificant in relation to the built structures on the erf.  
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OBJECTION 
 

There has been historically an irresponsible behaviour from property owners 
(leaving the premises with guests visiting). The objectors therefore doubt that 
the manager’s room will be used for the intended purposes.  

 
APPLICANT’S RESPONSE 

 
By formalizing the guesthouse use, obtaining land use approval will provide 
neighbouring property owners added assurance of stricter management rules that 
apply to guesthouse establishments.  This includes regulations concerning noise and 
disturbance, thus addressing any concerns the neighbours may have.  The owners / 
manager residing on the premises is a requirement for this consent use and must be 
in place to ensure that the guests do not cause a disturbance or pollute (unlike 
unsupervised guests may be more likely to).  

 
TOWN PLANNER’S RESPONSE 

 
The only complaints received on record at the municipality were in 2023.  This has 
been addressed. Should the managers room not be utilised as such, and is 
contained in the approval as a condition, the approval will be rendered mute. 

 
OBJECTION 

 
There are concerns from one objector for the increase in crime (opportunistic 
theft).  

 
APPLICANT’S RESPONSE 

 
Tourist accommodation and guesthouses typically do not bring higher levels of crime 
to an area.  By formalizing the guesthouse use, obtaining land use approval will 
provide neighbouring property owners added assurance of stricter management and 
safety rules that apply to guesthouse establishments.  

 
TOWN PLANNER’S RESPONSE 

 
Agreed with the applicant.  This aspect has not been substantiated by the objector. 

 
OBJECTION 

 
Objectors raise environmental / services concerns due to increased tourist 
accommodation and activities in Overstrand.  

 
APPLICANT’S RESPONSE 

 
All services on the subject property already exist.  The As Built structures and 
proposed guesthouse use will have no impact on the usage of the existing available 
services since no additional loading of the existing civil infrastructure is anticipated.  
Additional services (if required) will be provided to the satisfaction of the Overstrand 
Municipality.  
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The proposed land use application does not trigger any listed activities in terms of 
the National Environmental Management Act (NEMA), 1998 (Act no. 107 of 1998).  
The subject property is not situated within the Overstrand Municipality’s Zoning 
Scheme Environmental Overlay Zone (2020).  

 
TOWN PLANNER’S RESPONSE 

 
The increased tourism activities and accommodation is one income stream that is 
promoted by the Western Cape Provincial government and the municipality.  No 
additional services are required by the application since it is limited to four rooms as 
per request.  It should be noted that residential dwellings do not have a restriction on 
room and or bathrooms, thus this application will not have a bigger impact in terms of 
services than a normal single household dwelling.  

 
OBJECTION 

 
The proposed guesthouse will have a negative impact on the property values 
of the area. 

 
APPLICANT’S RESPONSE 

 
This objection was not substantiated, and we disagree with the statement.  A well-
managed guesthouse can enhance the overall aesthetic and appeal of the 
neighbourhood, making it more desirable for potential buyers. In addition, the 
presence of a guesthouse can stimulate local businesses, leading to improved 
amenities and infrastructure, which further boosts property values.   
Lastly, guesthouses often require regular maintenance and upkeep, which can lead 
to overall improvements in the neighbourhood’s appearance and property conditions 

 
TOWN PLANNER’S RESPONSE 

 
This has not been proven by the objector and is agreed with the applicant. 

 
CONCLUSION 

 
The applicant is aware of the development pressures on Hermanus; however, the 
proposed development does not constitute compromising development due to its 
minimal impact and compatibility with the surrounding area.  

 
In addition, approving the proposed development will not set a precedent since each 
land use application is evaluated on its own merit.  

 
It is our opinion that the application complies with the criteria of SPLUMA, LUPA and 
the By-Law, when considering the desirability of the application.  From our response 
to the objections above it is evident that the development’s impact on existing rights 
will be minimal.  The subject property will be developed within the zoning scheme 
regulations’ parameters (keeping the impact on views, privacy etc. to a minimum).  
The possible impact on the environment, heritage and traffic was considered and 
fully addressed in the application document and our response to the objections.   
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There will be no increase in pollution and no factual information exists that the 
proposed guesthouse will adversely impact on the safety, health and well-being of 
the surrounding community or the existing rights of other landowners.  The subject 
property’s zoning will remain SR1, and the surrounding properties will still be able to 
exercise the development rights attached to them as well as enjoy the amenity of the 
area where most erven are zoned for SR1 purposes.  

 
The proposed development meets the principle of efficiency since it promotes the 
optimization of land use, appropriate land development in a residential area and mild 
diversification of land use.  

 
Lastly, the proposed development is consistent with the criteria for the consideration 
of the application in terms of the Overstrand Municipal Bylaw as well as the spatial 
planning guidelines for the area, since it promotes a low-impact, small-scale 
guesthouse establishment that does not require deviations from the applicable 
zoning scheme, while still allowing the area to be retained for residential living.  The 
proposed development will not constitute an intensive and disruptive commercial 
enterprise.  

 
The proposed development will not diminish the area’s residential footprint.  It will not 
constitute an undesirable non-conforming land use and will introduce appropriate 
land use diversity that is compatible with the surrounding area. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to point 7 of this report. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
Refer to point 7 of this report.  

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial sustainability 

 
The application will have no impact on biodiversity or high potential agricultural 
land. 
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Efficiency 
 

No additional engineering services are required for the guest house. 
 

Spatial Resilience 
 

The guesthouse building plan will have to comply with the National Building 
Regulations and SANS, which has the focus of energy efficiency and structural 
integrity to withstand environmental shocks and global warming. 

 
Good administration 

 
The applicant has complied with the public participation process as required by 
the municipality. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

Noting the above-mentioned, the application is consistent with the SDF.  
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

The application does not require additional services. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The property is zoned Single Residential and permits the proposed land use as 
a consent use right for which the applicant has applied. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive conditions 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the person as the owner of a dominant tenement.  

 
The principle relates to whether the neighbour or the resident community will 
experience the loss of property values, quality of life such as the right to privacy and 
or loss of sunlight.  Guest houses are restricted to five rooms and all rooms must be 
interleading to ensure that should the property change hands that it can be used for a 
single family.  The residential component remains in place.   
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The requirement that the owner and or manager resides on the property is to ensure 
that the quality of life of all residents is ensured. 

 
Property values should not be influenced since the maintenance of a guesthouse on 
average is better than residential dwellings since it is directly related to the financial 
value that accrue to the owner of the guesthouse.  

 
The personal benefit which accrue to the holder of rights in terms of the 
restrictive conditions.  

 
The conditions were imposed by the Administrator, now Overstrand Municipality to all 
owners of Hermanus Extension 4 (Northcliff).  There is no personal benefit for the 
Municipality should the conditions remain in place.  The residents of the area do not 
benefit personally from the restrictive conditions. 

 
The personal benefit which will accrue to the person seeking the removal of 
the restrictive conditions, if they are removed.  

 
The personal benefit for the applicant is the possibility to make use of the consent 
use to operate a guest house, thus a financial benefit. 

 
The social benefit of the restrictive conditions remaining in place in its existing 
form.  

 
The status quo remains. 

 
The social benefit of the removal or amendment of the restrictive conditions.  

 
The social benefit is the extra income generated for the municipality that contributes 
to the maintenance of infrastructure.  The benefit of promoting tourism that will 
benefit the businesses in Hermanus, especially due to the locality of the guest house 
to the amenities of the CBD. 

 
The land uses to make properties more viable financially to ensure maintenance of 
buildings in an old neighbourhood, ensure the viability and attraction of residents and 
or prospective buyers willing to invest in an established area. 

 
Whether the removal, suspension or amendment of the restrictive conditions 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights.  

 
The removal will have little effect on rights of residents of Northcliff, since the Land 
Use Scheme is applicable, which did go through extensive public participation 
process before it was adopted by the Municipality. 

 
12.  THE DESIRABILITY OF THE PROPOSAL 

 
The application is for the removal of two restrictive conditions pertaining to residential 
only and building lines.  The property has an approved building plan which indicates 
the street building line as 4,5m as per the previous Hermanus Scheme Section 7 
Regulations.  The approved dwelling and outbuildings transgress the title deed 
restriction of 4,72m.  The only manner in which to address this is to file an application 
with the High Court to set aside the approved building plan in terms of the National 
Building Regulations.  This aspect of the objection therefore cannot be entertained. 
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REMOVAL OF TITLE DEED BUILDING LINES: 
 

The applicant did convert the garages into a room.  This oversight is common since 
years past the title deeds were not part of the building plan process.  The additional 
Bedroom 4 and family room were built 4,3m from the street boundary and still 
complies with the 4m land use scheme street building line, however it does 
transgress the 4,5m street building line and is not in line with the approved structures 
and therefore the oversight does not apply for the latter transgression.  The 
application is to rectify the situation, once the owner was notified of the title deed 
restriction not indicated on the approved plan. This has resulted in the application for 
the change of use over the title deed street building line and the additions to the 
house.  The Overstrand land use scheme has a restriction of a 4m street building 
line; therefore the 0,72m difference setback will have very little impact on the street 
view or character of the area.  The existing approved structures already transgresses 
the title deed street building line with 0,22m with the approved dwelling located on 
the 4,5m street building line, which is part of the character and street view since 
1981. 

 
The removal of restriction of the residential purposes only condition is to allow for a 
guesthouse that is not restricted to a single family only. 

 
CONSENT USE: 

 
The applicant applied for a guesthouse consisting of four (4) rooms and a manager 
room.  All of the rooms are interleading and is deemed one dwelling. Guest houses 
on single residential erven have specific development parameters that need to be 
complied with.  This is to ensure that the guest house can also be used as a single 
residential dwelling should the guest house stop operating.  The built structure also 
has to comply with single residential parameters in terms of height, coverage and 
building lines. 

 
Overstrand is a tourist destination, and this aspect is promoted by various Western 
Cape Government policies as well as the Overstrand planning policies such as the 
SDF.  It is one of the major economic drivers of the municipal area, which does not 
have its income generated by industrial activities.  The residential neighbourhoods 
are one of the key areas to accommodate tourist accommodation that is of low 
impact and to ensure that the need for accommodation is addressed without 
impacting municipal services.  It should be noted that in terms of the Land Use 
Scheme any residential dwelling may let two (2) rooms as a primary right, therefore 
the application for the 4-bedroom guesthouse only relates to two (2) rooms.  
However, with a guesthouse the main requirement is that the owner and or a manger 
reside permanently on the premises to ensure proper management of the business.  
Thus, in essence due to the restrictive development parameters, the guesthouse 
remains residential in use. 

 
PARKING: 

 
The application complies with the required parking parameters in terms of 
manoeuvrability and dimensions.  The additional access on Mossie Street is 
restricted to the managers parking area only and was supported by the Engineering 
department. 
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CONCLUSION: 
 

The removal of the restrictive conditions relating to the title deed building lines is 
recommended for approval, since the structures complies with the land use scheme 
building lines.  Guest houses on residential properties is accepted as low impact that 
can be accommodated within a predominantly residential neighbourhood compliant 
with the development parameters as stipulated in the land use scheme. 

 
There are various guest houses within the residential neighbourhood and the 
accepted practice and has not let to any concerns raised by the surrounding owners 
of established guest houses. 

 
DETERMINATION OF THE ADMINISTRATIVE PENALTY 

 
The nature, duration, gravity and extent of the contravention 

 
The transgression relates to 2,61m² over the title deed building line.  This entails the 
conversion of the garage and a newly built bedroom 4 and family room. 

 
The conduct of the person involved in the contravention  

 
The owner undertook construction work without an approved building plan, which 
transgresses the title deed building line. 

 
Whether the unlawful conduct was stopped  

 
The applicant was notified, and a stop order was issued by the building department 
to which the applicant complied. 

 
A report by a quantity surveyor in matters of unauthorised building / 
construction  

 
The applicant submitted the actual costs from the contractor which amount to 
R251 468,55 for approximately 47,8m² extension but the costs also include other 
internal changes. 

 
Whether a person involved in the contravention has previously contravened 
this By-Law or a previous planning law  

 
No. 

 
ADMINISTRATIVE PENALTY CALCULATION: 

 
The cost of the contractor cannot be used to determine the administrative penalty as it not only includes 
cost per m² but also cost for other internal changes. The cost/m² on the Municipal Budget will thus be 
used. 

 
Budget 2024/25: 

 
Formal Structure - habitable (erven larger than 150m²) per m² R20 253,00 
Transgression:  2,61m² 
Penalty:   R20 253,00 x 2,61m² = R52 860,33 
5% of R52 860.33 =  R2 643,01 
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Total amount payable:  R2643,00 
 

It should be noted that the conversion of the garages and bedroom 4 and family 
room have not been let.  Therefore, the only transgression is the area over the title 
deed building line of 4,72m, which relates to the 2,61m² on which the penalty is 
applicable. 

 
13. RECOMMENDATION 

 
1. that the objections be noted. 
  
2. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 4586, 
Hermanus for the removal of restrictive title deed condition C.I.1. and 
C.I.4. of Title deed no. T7972/2018 of the property to: 
 
➢ Accommodate the approved main dwelling’s change of use to guesthouse 

positioned on the 4,5m Harmony Avenue and Mossie Avenue Street 
building line; 

➢ Accommodate the extended main dwelling (change of use of the approved 
double garage and main dwelling to guesthouse): 

 
a. To allow a four-bedroom guesthouse on the subject property; 
b. To address the encroachment of the proposed guesthouse (change of 

use from approved double garage to guesthouse) over the 4.72m title 
deed street building line (positioned 4.352m from the Mossie Avenue erf 
boundary). 

 
be approved in terms of the provisions of Section 61 of the By-Law,  

  
3. that the application in terms of Section 16(2)(o) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 4586, 
Hermanus for a consent use to accommodate a four (4) bedroom guesthouse 
on the property, be approved in terms of the provisions of Section 61 of the 
By-Law; 

  
4. that the application in terms of Section 16.(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 4586, 
Hermanus for a departure to allow a second access point from Mossie 
Avenue to accommodate the parking layout for the proposed guesthouse, 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
5. that the approvals in points 2 - 4 above be subject to the following conditions: 
  
 (a) that this approval is only for the development as indicated on the site 

plan, as submitted with the application; 
   
 (b) the manager and/or owner shall reside in the main or second dwelling 

(excluding outbuildings) on the property; 
   
 (c) that a maximum of four (4) bedrooms (8 persons) per property may be 

used for paying transient guests; 
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 (d) that guest rooms may not be converted to or used as separate dwelling 
units; 

   
 (e) that meals may also be provided to bona fide guests on the property; 
   
 (f) that the residential character must be retained; 
   
 (g) that adequate provision be made to manage the behaviour of patrons 

(both inside and outside the building) and for security and protection of 
surrounding properties, patrons, vehicles, etc.; 

   
 (h) that subject to obtaining a liquor licence, alcoholic beverages may only 

be sold to resident guests for consumption with meals on site; 
   
 (i) that home occupation will not be permitted on the same property as a 

guest house; 
   
 (j) that a place of entertainment shall not be permitted; 
   
 (k) that no more than three (3) staff members shall be employed in support 

of the establishment at any given time; 
   
 (l) that no advertising sign shall be displayed without the written approval of 

the Municipality other than a single, un-illuminated sign or notice affixed 
to the building or boundary wall or fence, and such sign must be in line 
with the Overstrand Signage By-Law at any given time; 

   
 (m) that commercial rates and service tariffs as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (n) that no activities constituting a source of public nuisance shall be carried 

out; 
   
 (o) that no disturbance from loud music and other sources are allowed after 

22:00; 
   
 (p) that the Overstrand Municipality retains the right to enforce any relevant 

legislation, as well as law and order on the premises, on the 
landowner/s; 

   
 (q) that no cooking facilities or prep bowl may be provided in the guest 

room; 
   
 (r) that building plans be submitted to the Building Department reflecting the 

approval for approval, and that all conditions of the Building – and the 
Fire Department be complied with at that stage; 

   
 (s) that all conditions imposed in the Services Report be adhered (attached 

as Annexure G) and be complied with, and 
   
 (t) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
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6. that the determination of an administrative penalty in terms of Section 90.(4) of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 4586, Hermanus for the illegal additions on 
the property over the Title Deed building lines as stipulated above, 
be imposed, and that an administrative penalty fee of R2643,00 be payable 
within thirty (30) days of the final decision. 

  
7. that the applicant and objectors be notified of its right of appeal in terms 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application is in line with forward planning documentation. 
❖ Guest houses on Residential Zone 1: Single residential is allowed and the 

application does comply with the development parameters. 
❖ No additional services are required by the application. 
❖ Parking complies with the land use scheme and Overstrand parking 

requirements. 
❖ Internal departments supported the application. 
❖ The application makes provision for a manager that needs to be on site 

permanently to manage the facility. 
❖ The administrative penalty relates to building work over Title Deed building lines 

and not use, since the property is not being used as a guesthouse at present. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D: Title Deed T7972/2018 
Annexure E: Objections received 
Annexure F: Applicant’s response to objections 
Annexure G: Services Report 
Annexure H: Conveyance Certificate 
Annexure I: Notice-to-stop Order from Building Control 

 
SIGNATURES 

 
REGISTERED PLANNER 

 
Name:   H OLIVIER 

 
SACPLAN registration number:   B/8128/2004 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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