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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 25 APRIL 2024 
 
 
1. OPENING 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 28 March 

2024 
 
 
4. ITEM FOR CONSIDERATION 
 
4.1 ERF 3770, 1 NERINE CRESCENT, BETTY’S BAY, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITION: WRAP PROJECT OFFICE ON BEHALF OF AP 
BOTHA 

 
Report attached 

 
 
4.2 ERF 349, 10 MAIN ROAD, SANDBAAI: APPLICATION FOR REMOVAL 

OF A RESTRICTIVE TITLE DEED CONDITION, DEPARTURE AND 
DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS PLAN 
ACTIVE TOWN- AND REGIONAL PLANNERS (ON BEHALF OF CB & JA 
VAN WYK) 

 
Report attached. 
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4.1 
ERF 3770, 1 NERINE CRESCENT, BETTY’S BAY, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITION: WRAP 
PROJECT OFFICE ON BEHALF OF AP BOTHA 
 
3770 KBB (4110/2022) 
B Minnaar (028) 313 8900 Hermanus Administration 
6 February 2024 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 8 April 2022 from WRAP Project Office on 
behalf of AP Botha in terms of Section 16.(2)(f) of the Overstrand Municipality 
Amendment By-Law on Municipal Land Use Planning, 2020 for the removal of a 
restrictive title condition Clause B.7. as contained in Title Deed T47643/2021 
applicable to Erf 3770, Betty’s Bay in order to accommodate the proposed new 
dwelling house on the 2m Scheme building line. 

 
The restrictive title deed condition B.7. read as follows: 

 
“No building or structure or any portion thereof except boundary walls and fences, 
shall be erected with the consent of the Administrator, be erected nearer than 5m to 
the street building line which forms a boundary of this erf, nor within 5m of the rear or 
3m of the lateral boundary common to any adjoining erf provided that with the 
consent of the local authority:” 

 
A Locality Plan of the property concerned is attached as Annexure A.  Motivation 
Report from the applicant in support of the proposal is attached as Annexure B and 
the Site Development Plan is attached as Annexure C.  The Title Deed is attached as 
Annexure D.  

 
2. DECISION AUTHORITY 

 
Authorised official.  

 
3. BACKGROUND / SITE HISTORY 

 
The property is zoned Residential Zone 1: Single Residential (SR1) measure 1117m² 
in extent and is located at 1 Nerine Crescent in the Betty’s Bay area. 

 
The applicant intends to develop a proposed new dwelling house on the vacant 
stand.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Only the key points of the Motivation Report are summarised as follows (the detailed 
report is attached as Annexure B): 

 
❖ The property owner acquired the subject property in 2021 and envisaged to 

develop the property with a dwelling unit. 
❖ Upon scrutiny of the title deed, it was realised that the title deed contained more 

restrictive building lines than the Overstrand Municipality Land Use Scheme 2020 
(OMLUS).  
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❖ An application is therefore lodged for the removal of restrictive title deed 
conditions.  

❖ Only one condition contained in Title Deed T47643/2021 restricts the proposed 
development of the dwelling house to be within the applicable land use scheme 
parameters.  

❖ The rationale is therefore to remove the applicable title deed condition restricting 
the proposed development. 

❖ The property owner has no intension of encroaching over the OMLUS building 
lines. 

❖ The subject property is located in an area that is predominantly zoned for 
residential purposes and is located adjacent to a public open space.  

❖ Restrictive title deed conditions were originally intended to act as limiting 
development parameters.  This changed with the implementation of 
comprehensive zoning scheme and land use schemes.  Any amendment or 
removal of these conditions requires the consent of the Administrator.  This 
authority now vests with the Overstrand Municipality.  

❖ In this instance, the title deed restrictive condition is now more restrictive than the 
OMLUS building lines.  The proposal is therefore to align with the scheme 
building lines as permitted on all other Single Residential Zoned properties.  

❖ The subject property will be connected to the electricity network and the 
Overstrand Municipality water network.  Additionally, a sewer conservancy tank 
will be installed that will be serviced by the Overstrand Municipality.  Solid waste 
will be collected on a weekly basis by the Overstrand Municipality.  

❖ The character of the area will not be impacted as the proposed dwelling house 
will be in line with the OMLUS development parameters.  

❖ The property is not listed in the Overstrand Municipality Heritage Register.  
❖ The property is however located within the Coastal Protection Zone as well as the 

Protected Area Buffer in terms of the EMOZ.  
❖ The property is also located within the Coastal Strip HPOZ, and the purpose of 

the zone is to ensure that any land use application resulting in additional rights 
complies with the existing character and contextual significance.  The proposal is 
not predicted to negatively affect the coastal strip.  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Gazette Yes 21 July 2022 26 August 2022 

Local newspaper Yes 22 July 2022 26 August 2022 

Notices Yes 21 July 2022 26 August 2022 

Ward councillor Yes 21 July 2022 26 August 2022 

Total objections TWO (2) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

2



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 25 APRIL 2024 
 
 
 

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Control 24 June 2021 No objection. 

Environmental Management 
Services 26 August 2022 No objection. 

Services Report 7 October 2022 Attached as Annexure G. 

BGMCA 6 September 2022 Attached as Annexure H. 

Cape Nature 23 September 2022 Attached as Annexure I. 

Western Cape Government: 
EADP (Coastal Management) 17 October 2022 Attached as Annexure J. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
During the public participation process, one (1) objection was received by the 
adjacent property owner on Erf 3771 and one (1) comment was received from the 
Betty’s Bay Ratepayers’ Association.  See Annexure E.  

 
The applicant was provided the opportunity to respond to the comment and objection 
received. See Annexure F.  

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
COMMENT - BETTY’S BAY RATEPAYERS’ ASSOCIATION 

 
“We, the Betty’s Bay Ratepayers’ Association have no objection to the application for 
the REMOVAL OF RESTRICTIVE TITLE DEED CONDITION in relation of ERF 3770 
NERINE CRESCENT BETTY’S BAY. 

 
We do however want to place on record that there seems to be an ever-increasing 
desire/request by new property owners to overreach the building 
regulations/bylaws/title deed conditions etc with regards to new buildings and this is 
concerning as our rules/guidelines are in place for good reason.”  

 
APPLICANT’S RESPONSE 

 
“This comment is noted, but it is important to note that the property owner is not 
seeking any departure from the parameters of the Overstrand Municipality Land Use 
Management Scheme (OMLUS).  
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The title deed conditions are more restrictive than the parameters of the OMLUS and 
the property owner only wishes to remove the restrictive title deed conditions 
pertaining to building lines to allow them to build up to 2m from the side boundary 
line.” 

 
TOWN PLANNER’S RESPONSE 

 
The town planner is in agreement with the applicant with regards to the development 
parameters of the title deed being more restrictive than the Overstrand Municipality 
Land Use Scheme 2020.  The property owner therefore only proposes to bring the 
new dwelling house in line with the OMLUS development parameters as per any 
other single residential erf is restricted to.   

 
OBJECTION - DR P WILLIAMS 

 
“We herewith wish to raise my objection to the proposed removal of restrictive title 
deed condition on erf 3770, 1 Nerine crescent, Betty’s Bay. 

 
We are the owners of adjacent erf 3771, 3 Nerine Crescent.  

 
We object to 3770 going over their restricted building line as we have designed our 
proposed new home with the recommended municipal building lines in mind and 
believe by encroaching the building line simply because they are squeezing in a sea 
view, would impede on our privacy.  

 
We have been contacted telephonically by the owners’ architect to request this and 
we have already denied this request. 

 
The architects request to go over the building line is to maximize sea views, however 
by doing this it encroaches on the properties surrounding erf 3770 and we therefore 
oppose it in the strongest sense. Furthermore, the property is 1200sqm+ in size. 
Encroaching on the building line seems highly unnecessary and affects the overall 
spatial look and feel of betty’s bay and particularly the row of seafront properties.” 

 
APPLICANT’S RESPONSE 

 
“We acknowledge the contents of the objection and would like to refer the objector to 
the motivational report. Consent of the objector was required to be able to follow a 
shortened application process, which was denied by the objector, prior to submission 
of this application. 

 
The property owner only wish is to be aligned with the development parameters 
applicable to other single residential properties in the Overstrand Municipality as 
stated in the motivational report.  

 
There are no other departures required and the property owner will adhere to the 
Overstrand Municipality Land Use Management Scheme building lines of 2m. 

 
The title deed building line is more restrictive that the Overstrand Municipality; Land 
Use Management Scheme’s building line. 
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The property owner is sensitive to and is considerate to the privacy of the neighbours 
as it goes both ways. The owner would never want to impede on any person’s 
privacy which is the reason why there are no additional departures requested as the 
property owner only wishes to be aligned with the Land Use Management Scheme’s 
building lines as the Site Development Plan clearly indicates.  

 
Both properties are vacant (Erf 3770 and Erf 3771), and should the application be 
approved, it would allow the proposed dwelling on Erf 3770 to be built 2m away from 
the boundary, which will create a minimum distance of 4m between the two future 
dwellings, should Erf 3771 ever be developed.  

 
We are of the opinion that 4m is ample space to ensure the privacy of both properties 
are maintained as it is more than other single residential properties are exposed to in 
other parts of the Overstrand.  

 
The objector states that they have designed their future home “with the 
recommended municipal building lines in mind”, which also applies to the owner of 
Erf 3770. They will also not be encroaching on the “municipal building lines” and are 
only requesting the removal of the restrictive title deed building line condition.”  

 
TOWN PLANNER’S RESPONSE 

 
The building lines stipulated in the title deed are more restrictive than the building line 
parameters in terms of the Overstrand Municipality Land Use Scheme 2020.  It is 
noted that the owner wishes to develop his property which is in line with the OMLUS 
development parameters as per all other single residential zoned properties in the 
Overstrand area.  

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
Refer to paragraph 7 above. 

 
COMMENT – MUNICIPAL ENVIRONMENTAL MANAGEMENT SERVICES 

 
The Environmental Management Section (EMS) has no objection to this application.  

 
The EMS would like to take this opportunity to inform the applicant that the property 
is also within the EMOZ Coastal Protection: Urban Low Risk Zone.  Please refer to 
map attached.  The regulations for the Urban Low Risk Zone are found as 4.8.1.2.3. 
(Page 19.) and must be considered during the new dwelling design process.  

 
Also, please note that the erf is located within the Bettys Bay Beachfront 
Maintenance Management Plan area.  The plot should therefore not be stripped of all 
vegetation, only the required development footprint should be cleared to ensure 
maintain the stability of the dune system. 
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APPLICANT’S RESPONSE 
 

The client acknowledges the comment and agrees to comply with the 
recommendation. 

 
TOWN PLANNER’S RESPONSE 

 
The proposal will remain subject to the regulations for the Urban Low Risk Zone as 
found in section 4.8.1.2.3. of the Overstrand Municipality Environmental 
Management Overlay Zone Regulations 2020. 

 
It is herewith considered that the comments and objections have been adequately 
answered and resolved. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 

 
Spatial Justice 
The application will not further perpetuate spatial injustices. 

 
Spatial sustainability 
The proposal is located within the EMOZ Coastal Protection: Urban Low Risk 
Zone and must be restricted to the development parameters thereof during the 
new dwelling design process.  A portion of the property is located in the littoral 
active zone which is a dynamic system where free movement of sand must not 
be interfered with as per NEM: ICMA.  

 
Efficiency 
The proposal is intended to maximize the utilisation of the property to ensure 
the property owner’s requirements are met.  

 
Spatial resilience 
Not applicable to this application.  

 
Good administration 
The application followed the required planning procedures, and a good public 
participation process has been followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 

 
Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
A letter of non-support was received from the Western Cape Government:  
Environmental Affairs and Development Planning: Sub-directorate: Coastal 
Management on 17 October 2022.  

 
The subject property falls within the Coastal Protection Zone (CPZ).  The 
purpose of this zone is to avoid the increasing affect or severity of natural 
hazards in the coastal zone and to protect people and properties from risks 
arising from dynamic coastal processes.  A portion of the subject property is 
also located within the Littoral Active Zone (LAZ) which is a dynamic system 
where free movement of sand must not be interfered with.  It is also essential to 
note that the impacts of climate change such as decreased rainfall, which the 
vegetation would be subject to changing climate conditions, specifically hotter 
and dryer conditions.  Vegetation will eventually die off and will reduce in 
footprint.  This loss of vegetation will result in further dune instability and 
increase the mobility thereof.  It can therefore be expected that the littoral active 
zone will extend further inland.  Cognisance must be given to previous 
properties in the Betty’s Bay area that were negatively impacted by mobile sand 
resulting in undermining the integrity of structures.  

 
It is therefore considered that the applicant & property owner adhere to the 
development considerations of Low-Risk Urban Coastal Areas during the 
development design process (Attached as Annexure J) in order to reduce 
coastal risk.  

 
10.8 Existing and proposed zoning comparisons and considerations 

 
N/A 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement. 

 
The subject restrictive conditions do not have any significant value to person or 
entity.  The conditions stipulated are deemed too restrictive taking into consideration 
the extent of the property (1117m²).  The removal of the conditions will not alter the 
character of the surrounding areas. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
No person will benefit from the condition if it is to remain in place.  

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The property owner will gain in the removal of the restrictive title deed condition as it 
will allow the property owner to develop the property to its full extent.  

 
The social benefit of the restrictive condition remaining in place, and / or 
being removed/amended. 

 
There is no social benefit if the restrictive condition remains in place.  The title deed 
restrictions were put in place to regulate the building parameters on a land unit 
before there were land use schemes applicable.  The Overstrand Municipality has 
adopted and amended its land use scheme which restricts the developments to new 
building parameters, therefore making the title deed restriction condition obsolete.  
Therefore, the social benefit of removing the restrictive conditions allows the 
property owner to develop their property in accordance with the Overstrand 
Municipality Land Use Scheme, 2020.   
 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
There is no beneficiary of the right, however, to keep the restrictive title deed 
condition in place will reduce the chance of negative effects that the property owner 
will incur with regards to mobile dune systems and their impact on the Betty’s Bay 
coastal residents. 

 
With that said, the proposal to remove the restrictive title deed condition is therefore 
not supported due to the safety risk to the property owners, the integrity of the 
proposed structure as well as the expected increase in dune instability.  
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12. THE DESIRABILITY OF THE PROPOSAL 
 

The subject property is located within the Betty’s Bay area measuring 1117m² in 
extent.  The area is predominantly zoned for residential purposes.  The property is a 
corner erf and abuts two neighbouring residential properties.  The property is also 
adjacent to an open space zone which is municipal property (beach fronting with 
mobile sand dunes).  

 
The proposal is to develop the property with a new dwelling house with three 
storeys.  The proposed dwelling is positioned in such a way to increase beachfront 
view for the property owner.  The positioning of the dwelling is well within the 
Overstrand Land Use Scheme building line parameters.  However, the property is 
subject to restrictive title deed conditions (building lines) that are more restrictive 
than the Overstrand Municipality Land Use Scheme, 2020.  

 
The proposal encroaches over the 3m southern lateral building line by 0.5m and 
encroaches the north-eastern lateral building line by 1m. These encroachments are 
considered minor encroachments as the building footprint remains within the 
applicable title deed building lines and land use scheme building lines. The only 
environments that are proposed, is the 0.5m overhang on the southern portion of 
the property and the stairs encroaching 1m on the north-eastern side of the 
property.  

 
These encroachments are minor in nature and would not negatively impact the 
surrounding property owner in terms of views or privacy.  The initial process that 
was followed was a departure / relaxation of the restrictive title deed conditions.  
This process is however subject to the consent provided by the immediately affected 
adjacent property owners.  Since one of the neighbours provided their objection, the 
following step was to submit a revised land use planning application for the removal 
of title deed restrictions.  

 
The application process then followed the correct administrative processes.  During 
public participation, the neighbouring property owner (Erf 3771) objected as they 
have built their property within the applicable title deed building lines and states that 
their privacy will be affected.  The objection is noted but is not considered valid as 
only the overhang encroaches over the applicable 3m lateral title deed building line. 

 
The proposal was circulated to Cape Nature & BGCMA to which both provided their 
confirmation of no objection subject to certain considerations stipulated in their 
comment (refer to Annexure H).  The Environmental Management Services 
Department provided their confirmation of no objection, subject to compliance with 
the mitigating measures stipulated in the regulations for the Urban Low Risk Zone 
and found as 4.8.1.2.3. (Page 19).  

 
Furthermore, the proposal was circulated to Western Cape Government: 
Department of Environmental Affairs and Development Planning (Biodiversity and 
Coastal Management) due to the property being situated within the Coastal 
Protection Zone (CPZ) and partially within the Littoral Active Zone (LAZ) which is a 
dynamic system where free movement of sand must not be interfered.  Due to the 
property being located within these zones, the aforementioned provincial 
department does not provide their support.  
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The proposal for the removal of title deed restrictive condition B.7. in order to bring 
the proposed development rights in line with the Overstrand Municipality Land Use 
Scheme 2020 would be considered for approval under normal circumstances, as the 
applicable encroachments are considered to be minor.  

 
When the proposed dwelling house is approved in the current position, and when 
the building process begins, it is required that the vegetation be removed to 
construct the dwelling house.  The only vegetation that may be removed however is 
those that are located within the building footprint.  Noting the aforementioned, a 
portion of the property is located within the littoral active zone (mobile sand dune 
system).  The reduced vegetation and the hotter and dryer climate will result in the 
increased likelihood of erosion the sand dune system impacting on the property 
owner and the increased likelihood of negatively impacting the structural integrity of 
the proposed dwelling house.  

 
It is the considered opinion that the application should therefore not be supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3770, 
Betty’s Bay for the removal of restrictive title deed condition B.7. as contained 
in Title Deed T47643/2021 to accommodate the proposed new dwelling 
house on the 2m Scheme building line, not be approved, in terms of the 
provisions of Section 61 of the By-Law. 

  
2. that the dwelling house be repositioned further from rear property boundary 

and applicable building lines (land use scheme and title deed building lines).  
  
3. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality Amendment By-Law on Land Use 
Planning, 2020 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The subject property is 1117m² in extent allowing more than enough space to 

position the property away from the mobile dune system as well as away from 
the applicable building lines (title deed or land use scheme building lines).  

❖ The encroachments over the applicable title deed restrictive building lines are 
considered minor encroachments, however the subject property is located in 
the Urban Low Risk Zone and can therefore not be the only evaluation point.  

❖ The property is situated within the EMOZ Coastal Protection: Urban Low Risk 
Zone and within the Littoral Active Zone (LAZ) which is the mobile sand dune 
system.  There are no mitigating measures considered / proposed as stipulated 
in the regulations for the Urban Low Risk Zone is found as 4.8.1.2.3. (Page 
19.). 

❖ The position of the proposed dwelling is too close to the mobile dunes.  The 
vegetation located within the footprint of the proposed dwelling house is 
required to be removed before the building process.  The vegetation is a natural 
buffer (mitigating measure) to ensure that the mobile dune system does not 
negatively impact the property owner.  Due to the location of the proposed 
dwelling, there will be less vegetation to reduce the impact of the of mobile sand 
dune system.  Without mitigating measures in place to reduce the sand dune 
system, the property owner will be subject to increased disruption.  
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Furthermore, the effects of climate change resulting in hotter and dryer weather 
may lead to increase erosion thereby having a major impact on the structural 
integrity of the proposed dwelling house.   

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T47643/2021 
Annexure E: Comment and objection received  
Annexure F: Applicant’s response to comment & objection received 
Annexure G: Services Report 
Annexure H: BGCMA 
Annexure I: Cape Nature 
Annexure J: Western Cape Government: EADP (Biodiversity and Coastal 

Management) 
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