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AGENDA : MUNICIPAL PLANNING TRIBUNAL: 28 APRIL 2022 
 
 
1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 31 March 

2022 
 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 365, 52 SCHNEIDER STREET, FRANSKRAAL, OVERSTRAND 

MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE 
TITLE DEED CONDITIONS, DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: MESSRS PLANACTIVE TOWN AND 
REGIONAL PLANNERS ON BEHALF OF J BOTHMA 

 
Report attached 

 
 



MUNICIPAL PLANNING TRIBUNAL  28 APRIL 2022 
 
 
4.1 
ERF 365, 52 SCHNEIDER STREET, FRANSKRAAL, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, 
DEPARTURE AND DETERMINATION OF AN ADMINISTRATIVE PENALTY: MESSRS 
PLANACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF J BOTHMA 
 
365 GFK (3725/2021) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
4 April 2022 
 

1. EXECUTIVE SUMMARY 
 

An application has been received 19 August 2021 from Messrs PlanActive Town- 
and Regional Planners on behalf of J Bothma in terms of the Overstrand Amendment 
By-Law on Municipal Land Use Planning, 2020 (By-Law) applicable to Erf 365, 
Franskraal for the following: 

 
❖ removal in terms of Section 16(2)(f) of the By-Law of restrictive title condition 

C.20(d) contained in Title Deed T39629/2013; 
❖ departure in terms of Section 16(2)(b) of the By-Law for the relaxation of the 

street building line from 4m to 2,2m to accommodate the existing covered stoep 
(first floor) and ground floor store; 

❖ departure in terms of Section 16(2)(b) of the By-law for the relaxation of the 
street building line from 4m to 2,2m to accommodate a proposed covered stoep 
and ground floor bedrooms and living room additions; 

❖ departure in terms of Section 16(2)(b) of the By-law for the relaxation of the 
south-eastern lateral building line from 2m to 0,86 to accommodate the existing 
braai room as well as the proposed replacement roof; 

❖ determination of an administrative penalty in terms of Section 16(2)(q) of the 
By-Law to accommodate the existing building. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  Title Deed 
T39629/2013 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The property is situated on the corner of Schneider- and Nortje Streets and 
measures 683m² in extent.  The property is zoned for Residential Zone 1 purposes 
and developed with a part two storey dwelling and detached double garage accessed 
from Schneider Street. 

 
The current owner bought the property during 2013 with amongst others a covered 
stoep on ground and first floor, storeroom, braai room and staircase encroaching the 
zoning scheme and title deed building lines, which additions has not been in 
accordance with the previous approved plans.  The encroachments are visible on the 
4 March 2005 approved plans for a double garage. 
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The application addresses the historic encroachment of the existing structures (i.e. 
covered stoep, store room and braai room, existing stairs) as well as a proposed first 
floor covered stoep and increased roof height of the braai room. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
• Approved building plan for double garage, dated 4 March 2005 indicates that 

the covered stoep, braai room and store existed at the time. 
• The plan indicates the encroachment of the braai room over the 2m lateral 

building line. 
• Motivation for admin penalty: 

- current owner bought the property in 2013 with the unauthorised additions 
already existing; 

- it is understood that the above additions were done by a previous property 
owner; 

- the current owner is rectifying the encroachments by means of an 
application, and 

- the current owner did not previously contravene the By-law. 
• The encroachment of the title deed building line amounts to 21,35m². 
• Deviations from the title deed and zoning scheme building lines are mostly to 

accommodate as built structures with some use changes. 
• Proposed braai room will be added to slightly accommodate new additions and 

a new 15 degree pitched roof.  The position and footprint of the braai room that 
encroach the building line remain unchanged. 

• The window in the lateral elevation of the braai room exists. 
• The existing of a row of trees on the common boundary will ensure low impact 

on the privacy of the neighbours. 
• Impact of the braai room and alterations are minimal. 
• The development does not detract from the character of the area or property 

values. 
• The development due to the wide road reserve does not impact upon views. 
• No adverse impact on traffic and services. 
• There is no heritage or environmental aspects that will negatively impact the 

application. 
• The proposal is compatible with the character of the area. 
• The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
• The proposal is consistent with the spatial planning strategies for the area 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Local Newspaper Yes 01 October 2021 29 October 2021 

Gazette Yes 08 October 2021 05 November 2021 

Notices (possibly affected 
property owners) Yes 01 October 2021 05 November 2021 

Notices (persons 
mentioned in title deed) Yes N/A N/A 
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Ward councillor Yes 05 October 2021 05 November 2021 

Total comments One (1) late objection 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Waste Management 05/10/2021 No objection. 

Building Department 06/10/2021 

No objection.  The window in the 
1st storey braaikamer must 
comply with safety distance in 
terms of Part T of SANS 10400. 

Fire Services 11/10/2021 

No objection subject to 
compliance with the provision of 
SANS-A: 2016, 10400-T:2020 
and the By-Law relating to 
community fire safety. 

Engineering Services 26/10/2021 Annexure G. 

District Health 09/11/2021 No objection. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) late objection was received from RP & L Moore, the owner of Erf 366, 
Franskraal.  Object to the planned braai and living room on the south-eastern portion 
of the property since it is the only portion of the objectors property with privacy. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicants’ state that the objection submitted is late and thereby does not comply 
with the requirements of Section 52 of the By-law.  The objector should not be 
afforded a right of appeal and should only be advised of the outcome of the 
application. 
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The objector did not indicate how the existing structures and proposed alterations will 
impact upon their property (indicates facts / circumstances which explains the 
objection, demonstrate the undesirable affect the application will have or indicate 
how aspects of the application is inconsistent with policy) and merely states that they 
object based on privacy. 

 
The applicant’s comment is summarised as follows: 

 
❖ Although small alterations to the braai room are proposed, the alterations along 

with Addition no. 1 comply with the applicable building lines.  The position and 
footprint of the braai room that currently encroach the south-eastern lateral 
building line will remain unchanged.  The existing encroachment was not done by 
the current owner (our client) but by the previous owner. 

❖ The portion of the braai room that encroaches the applicable south-eastern 
lateral building line is positioned 7,9m from the Nortje Street erf boundary and at 
least 14,4m from the edge of the tar of the road.  The views down Nortje Street 
will therefore remain unobstructed. 

❖ Nortje Street is a wide street (15,74m).  The width of the street lowers the impact 
the small portion of the altered braai room might have on the surrounding 
property owners’ views. 

❖ The portion of the renovated braai room that encroaches the relevant lateral 
building lines is already fitted with a window on the south-eastern erf boundary 
(see As Built drawings).  It is submitted that the impact of the minor alterations to 
the braai room on the neighbours will therefore be minimal.  In addition, the row 
of trees situated on the common erf boundary with Erf 366 as well as the position 
of the respective dwellings on Erven 365 and 366, Franskraal in relation to each 
other (the dwelling on Erf 366 is positioned further south-east away from the 
dwelling on Erf 365 Franskraal) further mitigates the impact of the As Built (to be 
renovated) braai room.  The alterations of the braai room on the south-eastern erf 
boundary will therefore have a low impact on the privacy of the neighbours. 

❖ The height of the renovated braai room with the chimney and dwelling complies 
with the 8m height restriction of the Land Use Scheme (2020). 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
The applicant’s comment is noted and agreed with.  The objection does not comply 
with Section 52 of the By-law and therefore the objection should be dismissed based 
on it being late and not setting out facts / circumstances which explains the objection, 
demonstrate the undesirable affect the application will have or indicate how aspects 
of the application is inconsistent with policy. 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The proposed development will not further perpetuate historic spatial 
imbalances as it is situated on an erf as per the establishment of Franskraal 
Township.  Similar applications have been supported previously, thus the 
approval will not be spatially biased. 

 
Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The 
redeveloped property will be compatible with the character of the area and do 
not negatively impact upon rights of adjoining property owners. 

 
Efficiency 
The proposed development intends to make optimal use of space on the 
property, thereby optimising existing resources, infrastructure and sustainable 
development and continues the existing suburban development typology. 

 
Spatial Resilience 
The development of the property will be in synchrony with the relevant spatial 
planning policies that adhere to the principle of spatial sustainability in terms of 
the Spatial Development Framework and the Overstrand Municipal Growth 
Management Strategy. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and a public participation process 
had been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the SDF and OMGMS.  
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/a 
 

10.6 Impact on Municipal engineering services 
 

All services exist.  The proposed additions will not have a significant impact 
upon existing services and is supported by the Engineering Services 
Department. 
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10.7 Outcomes of investigations/applications i.t.o. other legislation 
 

The application does not trigger the provisions of NEMA or Section 38 of the 
National Heritage Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The encroachment of the 4m street and 2m lateral building line in terms of the 
Overstrand Land Use Scheme are being addressed via a departure application.   

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
Title Deed T39629/2013 applicable to Erf 365, Franskraal contain the following 
restrictive condition being proposed for removal: 

 
“C.20(d) geen gebou of struktuur of enige gedeelte daarvan behalwe grensmure en 
heinings mag binne 4,72 meter van die straatlyn wat ‘n grens van hierdie erf vorm, 
opgerig word nie, ook nie binne 3,15m meter van die agtergrens of 1,57 meter van 
die sygrens van ‘n aangrensende erf nie, met dien verstande dat ‘n buitegebou met 
die toestemming van die plaaslike owerheid op die voorgeskrewe ruimte langs die 
agtergrens opgerig word mits sodanige buitegebou nie ‘n hoogte van 3,15 meter te 
bowe gaan nie, watter hoogte gemeet moet word van die vloer tot die ankerplaat en 
mits geen gedeelte daarvan vir bewoningsdoeleindes deur mense aangewend word 
nie. 

 
The applicant motivates that the title deed conditions were inserted in 1935 due in 
response to the development trends/pressures at the time.  Current development 
trends together with constraints of the subject property necessitate the removal of 
restrictive title conditions.  In view of the above being stated the following directly 
relates to Section 39(5) of LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights: 

 
The removal will increase the use rights of the property in that it will permit 
legalisation of the as built structure and well as proposed additions.  There is no 
financial value to holder of the rights (municipality). 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
There is no personal benefit for the holder of the rights. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The personal benefit would be that the removal will facilitate the legalisation of the 
as built house as well as upgrade of the property in accordance with the provisions 
of the Overstrand Municipal Land Use Planning Amendment By-law and Land Use 
Scheme, thus increased property value. 
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The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
The social benefit of the restrictive conditions remaining in place is that the 
character of Nortje Street will remain unchanged, thus the impact upon privacy, 
noise, street scape etc will be marginally lower. 

 
The less restrictive lateral title deed building line favours the property owner, but not 
necessarily adjoining properties, whilst retention of the 4,72m street building line will 
not benefit the applicant or adjoining property owners since the structures already 
encroach the street building line and no complaints have been received. 

 
Removal of the restrictive condition will enable legalisation of the existing 
encroachments including future development of the property in accordance with the 
scheme regulations with reference to building lines.  

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
Application is only made for removal of some restrictive conditions, namely condition 
C.20(d) pertaining to title deed building lines. 

 
Given the above the opinion is further held that the proposal is sufficiently evaluated 
in terms of Section 39 (5) of LUPA, 2014 (Act 3 of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application property is situated on the corner of Nortje- and Schneider Streets.  
The street- and lateral building line encroachments of the existing dwelling is already 
evident on the approved building plans for the existing double garage dated 
4 March 2005.  The dwelling had been constructed at an angle across the width of 
the property and is situated 2.2m from the street boundary with Nortje Street and 
0,86m from the south-eastern lateral property boundary.  The existing encroachments 
of the title deed building line amounts to 21,35m² and the proposed encroachments 
will add a further 16,82m².  Nortje Street has a 16m road reserve, whilst the road 
surface set back 6,4m from the street boundary with the application property. 

 
Removal of restrictive title conditions 

 
The application for removal of the restrictive title conditions pertaining to building lines 
will facilitate the development in accordance with the provisions of the By-law and 
Land Use Scheme and enable condonation of the historic street- and lateral building 
line encroachments and not considered to adversely affect the amenity of the 
surrounding area or vested rights of adjoining property owners. 

 
The owners of Erf 366, Franskraal adjoining the application property bought the 
property in 1999.  The encroachments existed for years (from before 2005) without 
any complaint history or objections from adjoining property owners, including the 
owners of Erf 366, Franskraal.  The late objection was only received following 
notification of the current application. 
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Existing departures (covered stoep, store and braai room) 
 

The covered stoep and store is situated 2,2m from the street boundary of the 
property, whilst the corner of the braai room at the closest point is situated 0,86m 
from the western lateral property boundary as per the Google Streetview extract 
below. 

 

 
 

Nortje Street has a 16m road reserve, whilst the distance between the edge of tar and 
the street boundary of the application property is 6,4m.  The opinion is therefore held 
that the encroachment of the covered stoep and store below will not unacceptably 
detract from the character of the area, traffic flow or vested rights of adjoining 
property owners. 

 
The closest corner of the existing braai room is situated 0,86m from the lateral 
property boundary.  The braai room has an existing window in the lateral elevation 
which did not trigger any objection from adjoining property owners prior to the 
notification of the application.  This window had presumably been constructed at the 
same time as the braai room addition. 

 
The late objection objected to the proposed braai room additions based on privacy of 
Erf 366 and not the existing window per se.  From the google street view extract 
mature tree screening on the objector’s property provides privacy to the objectors’ 
property.  The objector also constructed a picket fence +1,8m high on his property 
that is not evident on the street view, also providing privacy.  It must also be noted 
that despite the area in question of the objectors’ property is exposed to public views 
from Nortje Street. 
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Having had regard to the above, the opinion is held that the existing window in the 
braai room will not unacceptably impact the vested rights of the objectors’ property 
since sufficient screening measures exist (landscaping and a fence) whilst the 
objectors outside entertainment area is completely exposed and visible from Nortje 
Street and adjoining properties. 

 
Proposed departure (ground floor bedroom and living room additions, first floor 
balcony extension and raised braai room roof 

 
The enlargement of the ground floor bedrooms and living room is contained within the 
footprint of the existing building.  The proposed first floor covered balcony extension 
up to 2,2m from the street boundary due to its limited scale and set back between the 
street boundary and edge of the tar is not considered have a significant impact on the 
street scene. 

 
The proposed braai room additions will adhere to the lateral building line.  The 
proposal also entails a replacement 15 degree pitched roof above the braai room that 
will raise the height of the roof.  From the SDP it is evident that a small section of the 
lateral elevation above the braai room window will be raised.  It is however not 
considered to have a significant impact on the adjoining property. 

 
The proposed additions are designed to match the design and appearance of the 
existing house and considered in keeping with the character of the surrounding area.  
The proposal will not unacceptably detract from vested rights of adjoining properties. 

 
Determination of Administrative Penalty 

 
In terms of the By-law the applicant must provide the following in terms of Section 
90(3) of the By-Law, namely: 

 
(a) nature, duration, gravity and extent of the contravention 
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The existing building encroachments are evident on 2005 building plans for the 
double garage.  The current owner bought the property in 2013 unaware of the 
building line encroachments in existence for more than 16 years. 

 
(b) the conduct of the person (allegedly) involved in the contravention 

 
The property owner attempts to rectify the contravention with the application. 

 
(c) a report by a quantity surveyor in matters of unauthorised building/construction 

 
The applicant motivates that due to the small nature of the encroachments does 
a quantity surveyor will be appointed should an administrative penalty be 
payable. 

 
(d) whether the unlawful conduct was stopped and 

 
The owners are in process of rectifying the contravention via an application for 
determination of an administrative penalty, departure, and removal of restrictive 
title conditions. 

 
(e) whether the person allegedly involved in the contravention has previously 

contravened this by-law or a previous planning law. 
 

The property owner did not previously contravene the By-law. 
 

Having had regard to the motivation, the fact that the encroachments existed prior to 
4 March 2005 and even before the property owner took ownership in 2013 the 
opinion is held that the owner cannot be held liable for the payment of an 
administrative penalty in respect of the historic unauthorised encroachments.  It is 
therefore recommended that an administrative penalty in respect of Erf 365, 
Franskraal not be imposed. 

 
Conclusion 

 
Having had regard to the evaluation above, the opinion is held that the application for 
removal of restrictive title conditions and departure is desirable and supported in 
accordance with the recommendation below.  The current owner inherited the historic 
encroachments and therefore cannot be held liable for the payment of an 
administrative penalty. 

 
13. RECOMMENDATION 

 
1. that the late objection be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

Amendment By-Law on Land Use Planning, 2020 (By-Law) received from 
Messrs PlanActive Town- and Regional Planners on behalf of J Bothma 
on Erf 365, Franskraal for the removal of restrictive title deed condition C.20(d) 
as contained in Title Deed T39629/2013, be approved in terms of the 
provisions of Section 61 of the By-Law; 
 

3. that the application for departure in terms of Section 16(2)(b) of the By-Law on 
Erf 365, Franskraal for the following: 
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❖ to relax the street building line from 4m to 2,2m to accommodate the 

existing covered stoep (first floor) and ground floor store; 
❖ to relax the street building line from 4m to 2,2m to accommodate a 

proposed covered stoep and ground floor bedrooms and living room 
additions, and 

❖ to relax the south-eastern lateral building line from 2m to 0,86 to 
accommodate the existing braai room as well as the proposed replacement 
roof; 
 

be approved in terms of the provisions of Section 61 of the By-Law; 
  
4. that the applicant be exempted from the payment of an administrative penalty 

in terms of Section 90(4) of the By-Law applicable to Erf 365, Franskraal; 
  
5. that the decisions in paragraphs 2. to 3. above be subject to the following 

conditions: 
   
 (a) that the develpoment be implemented strictly in accordance with the Site 

Develpoment Plan (attached as Annexure C); 
   
 (b) that the covered stoep may not be permanently enclosed; 
   
 (c) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department, be 
complied with at that stage 

   
 (d) that all the conditions in the Services Report (attached as Annexure G), 

be complied with. 
   
 (e) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (f) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   
5. that the applicant be notified of their right of appeal in terms of Section 78 of 

the Overstrand Municipality Amendment By-Law on Land Use Planning, 2020 
with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 

when it comes to land use, coverage and building line controls. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners or the character of the area.  
❖ The applicant bought the property unaware of the existing encroachments  
❖ The proposal is considered in line with the Municipality’s SDF. 
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❖ The proposal is consistent with the planning principles in terms of LUPA and 
SPLUMA. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T39629/2013 
Annexure E: Late objection 
Annexure F: Comment on late objection 
Annexure G: Services Report 
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